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PREFACE. 



Wx haye now die pleasure of preseatiiigoor Flnt Volume to the FlrofiBflaon and 
to the Public; and we are happy in the opportuni^ of expressing oixr sense of 
the manner in which the Lxoal Obsx&vxr has been reoeiyed. 

It was indeed surprising, that, among the many publications representing, or 
professing to represent* the different interests of the community, there should 
be no one which expressed the feelings and advocated the interests of the 
profession of the law. We have attempted to. supply the deficiency. Our 
professional brethren oi all classes, and on all sides, have come forward to 
support us, and we have thus been able to pursue our design with success* 

We reflect on this with the greater satis^tion, because, although many 
other legal periodicals have been commenced, none has ever met with the 
same good fortune as ourselves. They have usually lingered on some few 
months, and have then been, to use the language of an eloquent judge, 
** entombed in the urns and sepulchres of mortality.** The plain reason of this 
want of success appears to be this; — they have been devoted exclusively 
either to speculative opinions, forming a mere bundle of essays, emanating 
only from one branch of the profession ; or have been filled with diy details 
and lists. 

It has been our pride to bring £ovih a work which should be useful alike to 
the practical as to the speculative man ; which should represent no section of 
the profession, no exclusive opinions. We saw that it was impossible to supply 
the demand without uniting all the services which each of its branches could 
afford. It is on this broisid ground that we have taken our stand ; and we now 
look back upon our labours with increasing pleasure. We have presented a 
varied page. The speculations of the jurist — the details of the lawyer — the 
bold discussion of legislative measures affecting the law — the experience of 
age — the vivaci^ of youth — have ail lent their aid to render our work useful 
and interesting. We confess an honest pride in our chosen band of supporters ; 
each in his place to assist us ; each filling the department allotted to him 
with advantage. It has been our glory to demand and receive their united 
assistance— 

•* firm to retain 

Thdr gathered beams/* 

Nor do we despau: of being able to continue the quotation — 

** Hither, as to their fountain, other stars 
Repairing, in their golden urns draw light." 
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t4 



Qaod msgis ad nos 



Peril net, et nescire malum est, azitamua." 



HOR 



AT. 



No. I. 



«* We hare entered into a Work touching Laws, in a middle term, between tbe speculative and 
reverend discouraes of Philosophen, and the writings of Lawyers.*' Bacon. 



INTRODUCTORY ADDRESS. 



In tracing' the means and mode of impart- 
ing arauaement and communicating know- 
ledife at different stages of society, it is 
cttrioQs to observe, that each is distinguisli- 
cd by some peculiar characteristic. The 
taste of these latter days is in nothing so 
remarkable as in its attachment to Pbriodical 
Literature. Not only the tales of senti- 
ment and passion,— of wit and humor, — of 
atlveoture and romance,— each in their turn 
make their wonted appearance, with the punc- 
tuality of the merchant upon the Exchange ; 
1>Qt the toroes of history and science, of bio- 
(n'aphy and morals, are all presented in like 
rcTolutions of time. Instruction and enter- 
tainment are thus conveyed to countless mul- 

w 

titudes, with a rapidity resembling the pro- 
gress of light; and knowlettge, which in former 
times could only be communicated personally 
by the preceptor to the pupil, is now circulated 
•iraultaneonsly, weekly, and even daily, in 
^very toien and village through the land. 

Amidst this circulation of practical and 
scientific information through the medium 6f 
the periodical press pervading every class of 
the community, it would be singular that so 
large a body as the practitioners of the law 
should longer neglect to avail themselves of its 
striking advantages. The intellectual spur 
which has been applied to all classes of 
"ociety, renders it necessary that the mem- 
bers of every liberal profession should adopt 
correspondent means to retain the rank and 
station to which, as learned bodies, they are 
^Milled, and which it would be the last dis- 
grace to forfeit. 

la this view, it has been long matter of re- 
i^ti amongst several of the most active mem- 
bers of the profession, that there was no me- 
^hm by which they could communicate their 
sentiments to their brethren in general ; for, 

KG. I. 



although the newspapers have frequently 
inserted professional articles, yet they are 
necessarily confined to subjects affecting 
the public in some important particular, and 
those which are of less general interest, how- 
ever essential to the legal practitioner, are un- 
avoidably omitted. 

A work, therefore, of this description, has 
been contemplated for many years by several 
members of the profession, zealous for its 
good ; and a large store of materials is already 
collected for insertion. The time at whicli 
the work should commence has hitherto 
remained undetermined, but in the present 
state of legal affairs — amidst the changes 
which are projected, so extensively both in 
the law and its practical administration—it is 
deemed peculiarly appropriate to commence 
the publication without further delay. 

It is thus intended to establish an effectual 
channel of communication between profes- 
sional men throughout the British dominions; 
enabling them, at whatever distance from the 
capital, not only to receive information of all 
passing events which may be generally inter- 
esting, but stimulating them in return to con- 
tribute the result of their own experience and 
reflection, and thus congregating a mass of 
legal information and research, which, scat- 
tered amongst men in all parts of the empire, 
could in no other way be so advantageously 
collected, or so generally diffused. 

It is a saying, hacknied as an ordinary pro- 
verb, that ''the law is a (ir^ study:" and it 
may appear therefore singular to announce 
the association of amusement with legal know- 
ledge. Yet the professional antiquary well 
knows that his labour is often richly rewarded, 
as well by the solid instructiou which he de- 
rives from his researches, as by the discovery 
of curious and interesting matter, calculated to 
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'' We liave entered into a Work touching Laws, in a middle term, between tbe speculative and 
reverend discourae» of Philosophers, and the writings of Lawyers.*' Bacon. 



INTRODUCTORY ADDRESS. 



In tracing* the means and mode of impart- 
iDg amusement and communicating know- 
ledife at different stages of society, it is 
carious to observe, that each is distinguisli- 
ed by some peculiar characteristic. The 
taste of these latter days is in nothing so 
remarkable as in its attachment to Pbriodical 
Literature. Not only the tales of senti- 
ment and passion,— of wit and humor, — of 
adventure and romance,— each in their turn 
mak<: their wonted appearance, with the punc- 
taality of the merchant upon the Exchange ; 
bat the tomes of history and science, of bio- 
graphy and morals, are all presented in like 
revolutions of time. Instruction and enter- 
tainment are thus conveyed to countless mul- 
titudes, with a rapidity resembling the pro- 
gress of light; and knowledge, which in former 
times could only be communicated personally 
by the preceptor to the pupil, is now circulated 
simultaneously, weekly, and even daily, in 
every town and village through the land. 

Amidst this circulation of practical and 
scientific information through the medium 6f 
the periodical press pervading every class of 
the community, it would be singular that so 
large a body as the practitioners of the law 
should longer neglect to avail themselves of its 
striking advantages. The intellectual spur 
which has been applied to all classes of 
society, renders it necessary that the mem- 
bers of every liberal profession should adopt 
correspondent means to retain the rank and 
station to which, as learned bodies, they are 
entitled, and which it would be the last dis- 
grace to forfeit. 

In this view, it has been long matter of re- 
gret amongst several of the most active mem- 
bers of tbe profession, that there was no me- 
dium by which they could communicate their 
sentiments to their brethren in general ; for, 
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although the newspapers have frequently 
inserted professional articles, yet they are 
necessarily confined to subjects affecting 
the public in some important particular, and 
those which are of less general interest, how- 
ever essential to the legal practitioner, are un- 
avoidably omitted. 

A work, therefore, of this description, has 
been contemplated for many years by several 
members of the profession, zealous for its 
good ; and a large store of materials is already 
collected for insertion. The time at which 
the work should commence has hitherto 
remained undetermined, but in the present 
state of legal affairs — amidst the changes 
which are projected, so extensively both in 
the law and its practical administration— 'it is 
deemed peculiarly appropriate to commence 
the publication without further delay. 

It IS thus intended to establish an effectual 
channel of communication between profes- 
sional men throughout the British dominions; 
enabling them, at whatever distance from the 
capital, not only to receive information of all 
passing events which may be generally inter- 
esting, but stimulating them in return to con- 
tribute the result of their own experience and 
reflection, and thus congrenra^^DR <^ ^^^ ^^ 
legal information and research, which, scat- 
tered amongst men in all pans of the empire, 
could in no other way be so advantageously 
collected, or so generally diffused. 

It is a saying, hacknied as an ordinary pro- 
verb, that "the law is a dryHudj:** and it 
may appear therefore singular to announce 
the association oi amusement with legal know- 
ledge. Yet the professional antiquary well 
knows that his labour is often richly rewarded, 
as well by the solid instructiou which he de- 
rives from his researches, as by the discovery 
of curious and interesting matter, calculated to 
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PREFACE. 



Wx have now the pleasure of presenting our Brst Volume to the Flrofisssion and 
to the Public; and we are happy in the opportunity of expressing our sense of 
the manner in which the Legal Obskrvkr has been received* 

It was indeed surprising, that, among the many publications representing, or 
professing to represent* the different interests of the community, there should 
be no one whidi ex|«es8ed the feelings and advocated the interests of the 
profession of the law. We have attempted to. supply the deficiency. Our 
professional brethren of all classes, and on all sides, have come forward to 
support usy and we have thus been able to pursue our design with success. 

We reflect on this with the greater satis&ction, because, although many 
other legal periodicals have been commenced, none has ever met with the 
same good fortune as oiurselves. They have usually lingered on some few 
months, and have then been, to use the language of an eloquent judge, 
*' entombed in the urns and sepulchres of mortality.*' The plain reason of this 
want of success appears to be this; — they have been devoted exclusively 
either to speculative opinions, forming a mere bundle of essays, emanating 
only from one branch of the profession ; or have been filled with diy details 
and lists. 

It has been our pride to bring forth a work which should be useful alike to 
the practical as to the speculative man ; which should represent no section of 
the profession, no exclusive opinions. We saw that it was impossible to supply 
the demand without uniting all the services which each of its branches could 
aft>rd. It is on this broisid ground that we have taken our stand ; and we now 
look back upon our labours with increasing pleasure. We have presented a 
varied page. The speculations of the jurist — the details of the lawyer — the 
bold discussion of legislative measures affecting the law — the experience of 
age — the vivacity of youtii — have all lent their aid to render our work useful 
and interesting. We confess an honest pride in our chosen band of supporters ; 
each in his place to assist us ; each filling the department allotted to him 
with advantage. It has been oiu: glory to demand and receive their united 
assistance— 

^* firm to retain 

Their gatbeFd beams." 

Nor do we despair of being able to continue the quotation — 

" Hither, as to their fountain, other stars 
Repairing, in their golden urns draw light.'* 
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CourU qf Local JuriidteHan. 



disputes, with consent of the partiei« for the por- 1 
poee of reconcilement* 

1.— ACTIONS* 

The proeeedng here is bj statement, answer, 
reply, and rejoinder. Sections 13, 14, 15, 49, 51, 
treat of the jurisdiction nnder this bead. The 
manner of serTine the defendant with the state- 
ment, which stands both for writ and declaration ; 
of putting in the answer, which serves for plea or 
demurrer, as the case maj be ; of putting in the 
reply, which serres for both replication and d^-mur- 
rer; and of putting in the rejoinder, which may be 
either rejoinder or demurrer, is laid down in sec- 
tions 16, 17, 16, and 19, and the conieqnences of 
making defanlt are laid down in section 86. The 
manner of pleading, in its different stages, is laid 
down in sections 16, 17, 18, and 19, and Scliedule 
(C ) gives various forms, according to which the 
pleading is to be conducted, as nearly as may be. 



Precaotions sre taken to prevent pnHiity and mit' I eectioos 59, 61, and 62. 
stattmerU rffaeU, by making pruetitionen HaUe for « ^^ 



S.— PLAINTS. 

The proofing in the Small Debt Court (for 
turns not exceeding fiv pounds) of the judge in ordi- 
nary, is by plaint and plea. The rulesVreJating to 
the service, pleading, and notices, are laid down in 
sections A2, 53, 54, and 55, and forms are given in 
schedule (C.) 

The judge is to sit for the trial of plaints at each 
place immediately after the sittings /or trials of 
actions. 

He may eramtn« on oath the partisi before him, and 
these parties may appear by others, if prevented 
from attending. 

The eiecution is summary, by warrant; and 
there is no appeal or revision, unless the judge deems 
it fitting. 

The trial is by the judge, without a jury ^ unless be 
thinks it fit to have a jury. 

The trial of plaints is treated of in sections 56, 
57, 58, sod 60 ; the judgment and execution in 



the eonsetiuences of the same, at the discretion of the 
court ; but the parties have a direct interest in pot- 
ting these discretionary powers in motion ; secuoos 
21,28, J3, 36,37. 

The process for summoning jurors and witnesses 
is laid down in sections SO, 91, 34, S5, and schedule 
(D.) ; the mode of trial in sections 29, 32, S3. 

The judge is authorised to give time to parties for 
pleading, and to put off trials ; and he is also au- 
thorised to hear parties and their attomies, and on 
oath if he pleases, on the matter of snch applica- 
tions. Sections n. 87, 88, 89. 

The judge is authorized to decide points of law 
raised before him on the pleadings. 

The general mode of proceeding in trying matter 
of fact is by jury ; but the judge, with the consent 
of both parties, may try any matter of fact without a 
jury, widi power, if in the course of the trial he 
finds the matter, or any part of it, more fit for a jury, 
to impanel one. He may also, with consent of both 
parties, exclude strangers, and try the action in 
private, with or without a juiy, as the case may be. 
These powers are defined in sections 2o, 26, 27, 28, 
and 95. 

Any matter tried before a judge, whether of law 
or fact, may be reviewed by a motion before the judge 
rftttnu for the connty, the judge in ordinary sitting 
with him, but not having a vote in the decision of 
the appeal. If the judge of assise pleases, he may 
bear it with the other judge of assize. 

The judgment of the ju<ige in ordinary, in matter 
of law, may be reviewed by the judge, or judges of 
assise ; and the sentence of the judge in ordinary 
and Terdict of the jury, in matter of fact, may l>e 
set aside, and a new tria< ordered, by the same judge 
or judges. Powers are given , under certain restno- 
tions, as to costs and securities, of carrying the 
matter before the oonrts of Westminster, from the 
decision of the judge of assise ; and a discretionary 
power is also given to the judge in ordinary, to 
leouire securities before appeal by motion to the 
jnage of assize. Powers are also given, under cer- 
tain restrictions, to both the judge in ordinary, and 
judges of assize, to rsacrte pointt, and order cases 
for the opinion of the superior courts. 

The subject of appeal is treated of in sections 41, 
42, 43, 44, 45, 46, 47, 48, and 51. Upon all final 
judgments execution is to be taken out, and the 
process thereof served, according to rules Isid down 
in Sections 38, 39, and 40. The judge has power 
to order payment by instalments, section 39, and 
debts may it tsaigned in satisfaction, section 40. 



3.— LEO ACT. 

The proceeding in legacy is by citation and claim, 
serving the office of both subpoena and bill ; and by 
article, serving the office of snswer, ]»lea, and de- 
murrer. 

The citation must be not less than six months 
after the executor or administrator's title acerued, 
and twelve months after the death of the testator. 

The rules for proceeding and pleading in legacy 
are laid down in sections 66, 67, 68, 69, 70, 71, 7x, 
73, 74, 73, 76, 77, and 78, and forma are given in 
schedule (C.) 

Wherever the executor, or administrator, has free 
assets, he must either pay the legacy as far aa his 
assets go, or be must show cause why he does not, 
stating the claims against the estate, which be ap- 
prehends may be made ; and, in that case, he must 
pay the money claimed into court, to await the 
coming in of such claims. 

An appeal, by way of motion, lies from decisions 
in legacy, to the courts of law and equity, according 
to rules laid down in sections 70 and 73. 

4. — GSNBRAL JUBISDICTION BT CONSBNT. 

This extends to all actions at law. The cunsent 
of parties must be given in writing, and filed with 
the statement, answer, ficc. or at whatever other 
stage of the cause, the necessity arises of eztending 
the jurisdiction beyond its ordinary limits. This is 
laid down in section 14, and the torms are giten in 
schedule (C ) 

The forms of pleading under such parts of this 
head as are not exemplified under the head of Ac- 
tions, are given in schedule (C.) 

5. — ARBITRATION. 

The judge ordinary is a judge of arbitration also, 
and may proceed, upon any matter at law or in 
equity referred* to him, after the manner of an arbi- 
trator. 

The mode of proceeding is laid down in sections 
79, 80,81, 82, and 83. 

The judge is to raise any question of law on the 
face of his award, that either party desires to carry 
before one of the superior courts of law or equity. 

He has also power to try any part of the matter 
referred to him by a jury, subject to certain rules. 

The reference to him is irrevocable ; witnesses 
are compellable to attend him ; false swearing be- 
fore him is punishable as perjury ; and his award 
can only be impeached if it exceed the terms of tlte refer' 
ence. 

Judgment and execution on the award is to be 
had, as laid down in sections 84 and 85. 
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6.— BBeOWCnLBVBVT. 

Any pftrty may cite another against whom he has 
any claim or complaint, or from whom he appre- 
hfnds any claim or ecmplaint, before the judge ordi- 
naiT» at a time and place specified in the citation, 
and allowed by the judge. 

The judge is to hear the parties themselves, 
vithout any attorney or eouneil, and to advise them 
on the matter of their differences, subject to certain 
rales laid down in sections 95, 96, 97, 98, 99, 100, 
aodlOl. 

If they agree to abide by his advice, a memoran- 
dam of agreement is to be signed by them, and this 
shall be binding, according to rules laid down in 
section 100. 

Execution may issue on whatever agreement is 
signed for payment of money. 

All fees, after paying the proportions of the officers 
of the court, are to be paid into the consolidated 
fund, section KfS. 

There are clauses for punishing perjury, with a 
power given to the judge ordinary of directing pro- 
secutions at the expense of the county, sections 91, 
and 9t. 

There are clauses for regulating proceedings 
against persons acting in execution of the Act, and 
for prosecuting persons for extortion, sections 109, 
and 104. 

Schedules (A.) and (B.) prescribe the fees of the 
court and messengers. 

Schedule (C.) die forms of pleading. 

Schedule (D.) the forms of summons to jurors 
and witnesses. 

Schedule (E.) the forms of oaths to jurors, par- 
ties, and witnesses. 

Schedule (F.) attorney's fees [m bUmk] 

Schedule (G.) forms of judgment. 

It may be useful for the information of our 
readers, to add to this abstract the foUowiag 
details, extracted from the bill. 

The judees and registrars are not removable 
except by address from both bouses of parliament. 
The clerks are ranovabte without assigning a leason, 
at the pleasure of the registrars. The eriers, mes- 
sengers, and usbecs, are removable in the same way 
by the judges. 

The salary of the judge, including fees, is not 
to exceed «£:t000 a-year ; that of the registrar, 
«£700 ; the clerk one fourth of the amount of the 
registrar's salaiy ; the crier, ^£80; and the mes- 
senger and usher «£50 each, with the fees of serving 
process. 

Causes of action are not to be split, so as to 
bring them within the jurisdiction of the court, but 
the excess of amount may be abandoned, and the 
judgment shall be a discharge for all demands on 
the same cause of action. 

^ The defendant's place of residence to deter- 
mine the venut, unless by consent. 

The regpomUtUity of attomeyi, under section 
19, is ss follows: *'that in all cases, the judge 
before whom such sction shall be tried, shall be em- 
powered to direct the jury to take into consideration 
any plain and wilful dqurture from the rieo< truth of 
th*eme, in the written sutemenu of the parties, and 
to diminiah the amount of the damages given to the 
party guilty of such misrepresentation^ if he be 
plaintiff, or increase the amount of the damages 
^veo agaiust such party, if he be defendant ; and, 
tf it slvftll, at any time within six months from the 
trial of the cause, be made to appear, to the satis- 
faction of the judge, that such mitrepretentatioH was 



made throagh the fauit of tki mtUmty, the judge 
shall call upon him in a tummary way to antwer the 
matter of the complaint, and Jine him in such rea- 
sonable sum as he shall think fit to be paid to the 
said plaintiff or defendant, for whom be was em- 
ployed respectively. 

In the Reconcilement court, the party eited, 
shall, at hii own deetion, apfpear or not, and shall, 
within one week, serve notice of his intention ; and 
such notice, with proof of citation, msy be given in 
evidence, to prove the refusal to appear: sec. 97. 

It shall be in the option of the parties to follow, 
and abide by the advice of the judge, or not, ae 
they shall think fit: sec. 100. 

We postpone our observations on the po- 
licy of this measure. We consider it one of 
such vast importance to the interests of the 
community, as well as of the members of the 
profession, that we are desirous to collect the 
opinions of men of experience, and we there- 
fore invite a temperate discussion of its merits 
and demerits. 



MR. JUSTICE BLACKSTONE. 
To the Editor of the Legal Observer, 

SIR, 

I HAVE read with great pleasure the Pros- 
pectus of your intended publication, which 
appears to me calculated, under judicious 
management, to render considerable service, 
not only to the legal profession, but to the 
public at large, who are deeplv interested in 
whatever tends to promote the knowledge 
and respectability or practitioners of the law. 
As your pages are open to biographical no- 
tices, I send for insertion a letter, which will 
prolmbly not be devoid of interest to many of 
your readers, being the composition of one of 
the most elegant scholars and most useful 
judges that ever adorned the English bench— 
1 mean Sir William filackstone. It appears 
to have been addressed to a relation, soon 
after the young candidate for legal honors 
had commenced his professional studies in 
London, and exhibits, if I mistake not, the 
germ of that singularly beautiful style which 
afterwards adorned his Commentaries. 

I am in possession of one or two more of 
the judge's letters, which may possibly, at 
some future time, be communicated to your 
readers. 

I am, &c. 

J» Vm ll. S. 



Dbar Sir, 

You have been so kind as to tell me, 
yt a Line now &: then irom me wd not be unac- 
ceptable to you. 'Tis this that haa drawn upon You 
y« present Trouble, for wch Yon have Nobody but 
Yourself to blame. 

I have been in Town about ten Days, & am 
tolerably well settled in my new Habitation (welt Ig 
at Mr. Stokes's a Limner in Arundel-Street). The 
People of y^ House seem honest, civil, & indus- 
trious ; & my Lodgings are in themselves chear- 
ful, retired, &, as every Bodv tells me, extremely 
reasonable. Nor do I want Opportunities of Gal- 
lantry (if 1 have inelination to improve them) there is 
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lodgings in y« lame Houm a young Ladj of extraor- 
dinary AccompHshmentft & a very ample Fortane ; 
but alaa I She has, together with \e Riches, ye 
Complexion aJso of a Jew. So that She is not like 

to prove a rery formidable Rival to Coke 

upon Littleton. 

Coke I have not yet ventured to attack, but hare 
(according to Ch. J. Reeves's Plan) begun with 
Littleton only. Two together w<1 be too much for 
a Hercules, but I am in great Hopes of managing 
them one after ye other. I have stormed one Book 
of Littleton, & ' opened my Trenches before ye 
9^ ; and I can with pleasure say I have met with no 
Difficulty of Consequence; There is one thing indeed, 
& but one, I cd not undemtand in ye first Book, 
wch ig a mere matter of Speculation : & is in short 
this. The Donees in Frank-Marriage shall do no 
Service (but that of Fealty ) to ye Douororhis Heirs 
till yc 4(h Degree be past. Of w<^ 4 Degrees y«. 
Donee shall be said to be ye fint. '$. SO. To prove 
wch lace Assertion Littleton produces a Writ of 
Right of Ward (as yon may see Pag. tS. b.) Now 
with me ye Question is, how the Writ wdi he pro- 
duces proves ye Point he w<| have it do, vis. that 
ye Donee in Frank-Marriage is ye first of ye four 
Degrees. You will observe that this is a Point of 
mere Curiosity, Frank* Marriage being now out of 
Use. But I don't love to march into an unknown 
Country, without securing every Post behind me : 
& it is a greater Slur upon a General to leave a 
slight Place ontaken, than one more hard of Access. 
Besides, in my apprehension, (and I slid be glad to 
know your opinion of ye matter) y^ Learning out 
of use is aa necessary to a Beginner as that of every 
Day's Practise. There seem in ye modern Law to 
be so many References to ye ancient Tenures & 
Services^ that a Man who wd understand ye Rea- 
sons, v« Grounds, & Original of what is Law at 
this Day must look back to what it was for- 
merly ; otherwise his Learning will be both eon- 
fused & su})erficial. 

I have sometimes thought that ye Common Law, 
as it stood in Littleton's Days, resembled a regular 
Edifice : where ye Apartments were properly dis- 
posed, leading one into another without (Confusion, 
where every part was subservient to y^ whole, all 
uniting in one beautiful Symmetry : & every Room 
bad its distinct Office allotted to it. But as it is 
now, swoln, shrunk, curtailed, enlarged, altered, & 
mangled, by various & contradictory Statote^, &c; 
it resembles ye tame Edifice, with many of its most 
useful Parts pulled down, with preposterous Addi- 
tions in other Places, of different Materials and 
ooarae workmanship: according to ye Whim, or 
Prejudice, or private Convenience of ye Builders. 
By weh means the Communication of ye Parts is 
destroyed, and their Harmony quite annihilated; 
& now it remains a huge, irregular Pile, with many 
noble Apsrtmenta, tho' awkwardly put together, & 
some of them of no visible Use at present. But if 
one desires to know why they were built, to 
what End or Use, how they communicated with 
ye rest, and yc like ; be must neoessarily carry 
in his Head ye Model of ye old House, wch will be 
yc only Clew to guide him thro* this new Labyrinth. 

I have trespassed so far on yr Patience, that 1 am 
almost afraid to venture any farther. But I hap- 
pen'd t'other day upon a Case in a Civil Law Book, 
wch I ahould be glad to know bow you imagine 
Chancery wd decide. A Man dies 6i leaves his 
Wife with Child : & by his Will ordains that, 
if his Wife brought forth a Son ; ye Son sbd have 
t Sds & ye Mother one 3. of the Estate': If a 
Daughter, then ye Wife to have S, k y^ Daughter 
13^,, Th^ Wife brought Twins, a Boy & a Girl. 



Qn. How shall ye Estate be divided 1 N.B. We 
must suppose a Jointure, or something, in Bar of 
Dower. 

We are quite in y^ Dark as to Intelligence here 
in Town*, You must observe what strange, per- 
plexed, incoherent Accm ye Gazette affords us. I 
fear our Loss in Scotland was greater than they 
care to own. But at y^ same time, even Victory 
must lessen ye Number of ye Rebels, while we are 
continually recruiting. There is a Talk of as- 
sessing all personsl Estates, & raising thereby 
S millions. If so ye Assessment must run high. 

I was sensibly concerned at hearing of Ma^. 
Richmond's Illness ; but hope, by not hearing 
lately any thin^ further, that all is well again. My 
hearty Good wishes attend him, & my ('ousin, who 
I shd think might take a Trip to Town this Spring. 
My Aunt of Worting will be at Lincolns-inn- fields 
about Easter ; and probably wd be glad of a Com- 
panion to partake of som*' of ye gsy Diversions 

Excuse, Sir, this tedious Length, wch 1 promise 
never to be guilty of again, & when You have an 
idle hour, be so g^od as do think of. Sir, 

Your most obliged humble Servant, 
Will. Blackstome. 

Arundel-Street, Jan. 28, 1745. 
(Superscribed) 
To Ma. Richmond, at Sparsholt, near 
Wantage, Berks. 

RECENT DECISIONS IN THE COURTS 
OF EQUITY. 

SOLICITOa AND CLIENT — SOLICITOa AND TOWN 

AOBNT. 

Livetty and others v. Live$ey and and othert. 
1 Russell and Mylne, 10. 

Br the direction of A. a bill was filed for the ad- 
ministration of a testator's assets, in which James W. 
Livesey and his infant brother and sister by James 
W. Liveaey, as their next friend, were plaintiffs ; 
Edmund W. Livesey, their elder brother, who had 
an interest adverse to theirs, and was one of the de- 
fendants, acted as solicitor in the country fur the 
plaintiffs, and the suit was conducted by nis town 
agents (Ellis and Co.) : after the sister had attained 
her full age, Edmund W. Livesey died, having ap- 
pointed her his executrix. J. W. Livesey gave 
notice to the persons who had been the town agents 
of Edmund W. Livesey, not to take any proceed- 
ings in his name, and the sister appointed them to 
act as solicitors for her. 

On the motion of James W. Livesey, the Vice 
Chancellor had made an order that Ellis and Co. 
should deliver up the papers to him on the payment 
of what, on taxation, should be found due to them 
in respect of the costs of the suit. The sister now 
movea that the order might be discharged. 

The Lord Chancellor. I consider £. W. Livesey 
as having been, in point of fact, the solicitor of the 
plaintiffs, and the propriety of his appointment does 
not come into question for the purposes of this mo- 
tion. Whatever impropriety there might be in the 
appointment, it was the act of J. W. Livesey. 
Ellis and Co. were the agents of £. W. Livesey, and 
these papers came into their possession as agents. 
They are, therefore, held by tliem for the benefit of 
their clients, and one or two of the plaintiffs are not 
entitled to demand the delivery of them without the 
concurrence of the third. Let the order of the 
Vice Chancellor be discharged. 

WHBRE WITNESS IS rRtVILEOED PROM AflRKST. 

Gihbs V. Philliptmt, — 1 Russel and Mylne, 19. 
A person who is served with a mhpcena ad testiji- 
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in London, and is at the time resident there, 
is not protected from arrest in the interTsl between 
the serviee of the iubpixna and the day appointed 
for bis examination. But it would Beem that a wit- 
ness not resident in London, but who comes there 
in order to be eiamined, is protected from arrest 
during the whole time thst he remains in London 
hondjide for the purpose of giring evidence. But a 
witness is not protected in going three days before 
the day appointed by the examiner to the solicitor's 
office to look at the interrogatories with a view to 
prepare himself to give his evidence accurately. 

CUSTOMS ay tenements. 
Bingham ▼• Woodgate,-^! Russell and Mylne, SS. 

Where a eostomsry tenement is freehold, and the 
lord being only tenant for life of the manor, pur- 
chases the fee of the customary tenement, the seig- 
nory is suspended during the life of the lord, but 
revives at his death, and the customary tenement 
descends to his heir. Where the custom of a 
manor requires a bargain and sale, as well as a sur- 
render and admittance, to pass the customary tene- 
ment, the freehold is in the tenant, and not in the 
lord. The judgment of the Master of the Rolls U 
as follows : 

A lord of the manor, who was tenant for life only, 
purchased the fee of three customary tenements 
which were holden of the manor, and which, ac- 
cording to the custom of the manor, were conveyed 
to him by bargain and ssle, and also by surrender. 
The custom of the manor required a bargain and 
sale, as well as a surrender and admittance, to pass 
the cnstomaiy tenements; they are plainly freehold ; 

and Paul v. Lord Dudley, 15 East, 167, and 

Doe «. Danvers, 7 £ast, 299, have therefore no 
application. The necessity of surrender and ad- 
mittance is probably a remnant of the ancient tenure 
of villena^, and does not affect the freehold nature 
of the interest, although it prevents the customary 
tenement from being strictly of freehold tenure, — 
a distinction which is well established. 

The question then is, what is the effect of the 
union of the fee of the customary tenements, with 
the estate for life of the lord. If the lord had 
been seised in fee of the manor, then the union 
would have eztingoished the customary tenements ; 
bat extinguishment takes plsce only when the two 
estates have the same duration. The lord being 
tenant lor life, the effect of the union was to sus- 
pend the seignory during the life of the lord, for a 
man cannot at the same time be lord and tenant : 
but, at the death of the lord, tlie seignory wa«i re- 
vived, and the fee of the customary tenements 
descended to his heir at law. This doctrine is fully 
stated in Littleton, sections 559, 560, 561 ; and in 
lord Coke*s commentary on those sections. 

The master's report is, therefore, correct, and the 
exceptions must be overruled. 

VEVDOB AND PURCBASEa. 

Miie$ V. Langlejf.^l Russell and Mylne, 39. 

Under an agreement of exchange between Helli- 
car, who held lands under a college lease, and 
Ttenchard, the owner of the adjoining estate. 
Trenchard occupied part of the college lands, and 
Hellicar had occupied, along with the residue of 
the leasehold, part of Tienchard's estate. Hellicar 
haring become bankrupt, the college leasehold wss 
■old, and was described in the particulars of sale as 
" late the residence of Hellicar." It was held that 
the purchaser was not to be considered as having 
implied notice of the agreement of exchange, and 



that he had a right to recover by ejectment that 
portion of the leasehold which was in Trencbard's 
occupation. It was also determined, that where 
the possession is vacant, a purchaser is not bound 
to inquire of the late occupier what was the nature 
of his title. 

PAKTNSBSHIP — USUBY — MINIS. 

Fertday v. Wightwiek.''t Russell and Mylne, 45. 

Where a lease of mines is taken by six persons 
for the purpose of working them in partnership, and 
the managing partner, in the course of his ma- 
nagement, becomes indebted to the concern, his 
interest in tb« partnership is in the first place ap- 
plicable to satisfy his debt to the concern. Where 
an annuity is granted for a term of years, to be paid 
half yearly, and at the same time promissory notes 
are given to the grantee for the payment of each 
half year's annuity when it becomes due, and it ap- 
pears that the several half-yearly payments will 
repay the purchase money with interest, exceeding 
the rate of «£5 per cent, the transaction is usurious. 

The judgment of the Msster of the Rolls on both 
points IS as follows : 

*' The general principle is, that all property ac- 
quired for the purpose of a trading concern, whether 
it bb of a personal or real nature, is to be consi- 
dered as psrtnership property, and is to be first ap- 
plied accordingly, in satisfaction of the demands of 
the partnership. It is true, a mining concern dif- 
fers in some particulars from a common partner- 
ship : the shares are assignable, and the aeath or 
bankruptcy of a holder of shares does not operate 
ss a dissolution : but it has been repeatedly held to 
be in the nature of a trading concern. In Crawshajt 
V. Maule, 1 Swanst. 495, Ixird Eldon expressed a 
doubt whether if persons previously entitled as 
tenants in common to mines, were to form a mining 
concern, the general principles of a partnership 
would apply to such a esse, and I am not aware 
that the particular point has ever been decided; 
but the distinction here is, that the interest in the 
mines was ezprebsly acquired for the purpose of a 
partnership, and the general principle is therefore to 
be applied to iL 

'* With respect to the question of usury, I shall 
not refer to the old cases which have been cited. 
This, in effect, is an agreement to pay the principal 
sum of «,£4000, with interest, by twenty- three in- 
stalments ; and, as it appears that the interest thus 
paid will exceed legal interest, the transaction is 
plainly usurious." 

PUBCHASE BY AOENT. 

Lesf V. NuitaUn—i Russell and Mylne, 53. 

If an agent employed to purchase an estate be- 
comes the purchaser for himself, he will be consi- 
dered by a court of equity as a trustee for his 
prinoipaL 

JUBIBOICTtON— SPECIFIC PEBFOHMANCB. 

Brough V. Oddy.^'l Russell and Mylne, 55. 

A court of equity will not entertsin a bill for the 
specific performance of an agreement to pay in a 
certain event, which has happened, an annual sura 
by quarterly instalments. The remedy is by an 
action at law. 

BILL TO ASeSBTAlN BOUNOABIBS. 

Go^rey v. lAttetL—l Russell snd Mylne, 59. 

In order to sustsin a bill for a commission to 
ascertain boundaries, the plaintiff must establish by 
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irb>«r Ht^ 'irl* ^M«MlM4lmetepOMtMMtt<i/rii« 

fh« <»«iii4nuu», r)w^ e^lnrt trill direct a civmmttmuM^ m 
an JMQO, M irtil b«se aaswcr th* juatkt^ of the 

//wt >f>»tfer <^ f^ RMi$, U appears by tb« vitho- 
ri'Mw whi/',K nam b<im teUnei to, that to Muuia a 
Mil /v< rM« nvntr, it ia nc a t—r/ that ik« plajntiff^ 
Mf<iM.«h a ekar tirk to toma Iaa4 in the poa- 
arMwvA />< f h« 4«f»vMlaAt ; aad, aeeordinif to fb« eaae 
JA fSnm^iry* nioAb, S^2 J the fovirt will not direct 
an ttmt^, to try the title, if it ha left m doohc opoa 
(Ka rvkl4»a«a ia the ea«Mie« It haa heeo *r%ued, 
that thfs ritla of t^ plaintiif aoat »^p«ar from the 
a<lmiMtoM of tha defeadaot, aad that it is eaoogh 
fhtt f I is Mit^liahofl to tha satisfaction of the court 
hf eKa etklanca in tha caoaa That proposition is 
»oi conati^anc^ either by aothoritj or hj prioci- 
frla, afxi is naftifesfljr ontanahle ; lor, '%( such were 
f h# fdlff, th^ra nev rr coold ha a dectee for the plaia- 
fiff in a s«iit of this natare, as oo defendant would 
a<ffrrit tha plaintiff's title. In this ease I am of 
opinum, that tha plaintilT has astahlished hj evi- 
darica a clear title to tome Jao4 in tha possession of 
the def#fidaot« 

At^jtrdm^ to the doctrine of Lord Northington, 
in Wake v. Cooysrs, (1 Eden's ca. temp. Lord 
Nr/rtli, 331,; and of Hir William Grant, in Speer ▼• 
('rawier, (t Mer. 410,) the plaintiff must also 
mske out tiisi bs bat loma sqoitahle ground upon 
which to call for the asaistaaoa of this court, and he 
will otherwise be left to seek bis remedy at law, 
Tha confusion of boundaries hy the defendant, or 
those undsr whom ha claims, Is an eauitable 

J[roiind. llsre the boundaries ara certainly con- 
oundad ; tlte confuilon must hsTe been intended to 
have been the act of tfiosa who for centuries have 
been Iti pottf ssion of the land. It is in evidence, 
that the hedge, which now separates the land on 
the left side from the ChaM-way, has been made 
within the lant niity vsars, ana there is now no 
boundary to dittinguisb the particular parte of the 
land on ihe left of tha Chase-way, to which the 
plaintiff and defendant may raspactively be en- 
titled. 

When tha oourt li stttifisd with the plaintifiTs 
title, end thit he has equitable g|rouad for the 
amiiitance of thit court, tha authorities will justify 
the court In affording relief, either by a commisnion 
or by an issue, as will best advance the justice of 
tha particular oasa: and os m isiue might not 
Anally settle the question betwesn ths parties, I am 
of onluioa that the proper prooeadiiig will here be, 
to direot a commission to inqoira and ascertain, 
what part of tha lands in the posaaaaion of the 
daf^B<(ant on the laft slda of the Chaaa*way ia the 
proiierty of Queen's College, and to set out tha 
same, with tha uaual directions in that behalf. 

■ftiovTon— AoaNT—sirTLtn a ooovnt— answers. 

i>av<f V, 5pttriii^.--l Ruaaell and Mylue, 64, 

An ataoutor, who ia employed by his oo-exaoutor 
•a Ills agent to sell an aatata, which, under tha will 
of tha testator, tha co^azeoutor alone had power to 
atll, and who handa over tha price of bia eatata to 
his oo*axeoutor, ia not accountable for the misappli- 
oatbn ol that price hy the co*rxacutor, because ha 
had no legal right to retain it, although, bjr the will 
of the testator, the (urioe of the esute, when sold, 
was to be oonaidered u part of hia personal estate. 
If an ortor in n Mttlod account it diaconiod and 
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and lUsi^. 

ddieadaais 
««i«f«Bca et' a pactzcniar fact, the ^taad- 
ant has ao rit^t to icarf i 
with tt, by SDch words as, ^bot/' and 
oalesa tha sobeea^ocac ■aoer be riplaaatnry at the 
passage read aj tiM plasaoff. 

COSTS OP TSrSTU. 

Kmigkt V. MmrtiM — 1 RosaeD aad Myhia, 70. 

If a trastee refosea to par a lezacr without the 

' direction of the coort in a case which admitted of no 

, doubt, he wiil be refused his eoats, hat will not be 

Bsade to p^ the eoeu of the suit, liniaas be might 

hare acted from ignorance, and not Izom any 



■OaTMSUi— LSGACT. 

r. Harritom, — 1 Rossell and Mylae, 71. 

Where a testator who has giren his personal 
estate to charitable uses coatraeta to sell real esute, 
but the sale is not completed in hia life>ume, hia 
lien upon the eatate for the amount of the porehase 
money ts an interest in land within the sutute of 
mortmain, and the purchase mooejr will not paas by 
his will to a charity. A testator bequeathed *' to 
the two sous and the daughter of A. B. 501. each ;" 
at the date of the will, and the death of the testator, 
A. B. had one son and four danghtezs , each of these 
five children ia entitled to a legacy of 601. 

piascY OF conraiOHT^iajvNCnoii. 
BoOey r. Taylor. ^l Rossell and Mylne, 73. 

A plaintiff who complains of a piracy of his work 
has no remedy in equity unless he establish a title 
to an injunction, and then the account will follow, 
llie court will not grant an injunction, but will 
leave the plaintiff to seek his legal remedy, where 
the matter which is the subject of the alleged 
piracy, forms but a rery inconsiderable part of the 
plaintiff's work, and merely contains calculations, 
and when the work complained of has been published 
some yean. 

The Afa<t<r rf the RolU observed, "I agree, 
that, although the plaintiff failed upon the an- 
swer of the defendant to obtain an injunction, he 
is at liberty to claim it at the bearing. The ques- 
tion then is, whether the court ought to grant an 
injunction as the case now appears 1 Considering 
the verr inconsiderable part of the defendant's 
work which is complained of, and that this may be 
calculated in a few hours, so as to give the defend- 
ant an unquestionahle right to its republication; 
and considering the difficulty which would be im- 
posed on the Msster, if an account were directed of 
ascertaining what part of the defendant's profits 
ought to be attributed to the plaintiff's tablee ; and 
considering also the distance of time at which the 
injunction ia now sought, being nine years after the 
publication of the defendiant's second edition, I am 
bound to refuse the injunction, and to leave the 
plaintiff to seek his remedy at law ; and the injuno- 
tion beiog zefused, there can be no account. The 
bill must therefore be dismissed, with costs." 

vawooa amd puacHAsaa* 

FaUown r* Lord Owydyr and Page. — 1 Rosaeil and 
Mylne, 83.— See l Sim. 69, S.C. 

It ia no defiinoe to a hill for specific performance 
by the Tondor, (Fdlowes,) that during the treaty 



MiseeUaneM, 



15 



he faMy MioiDed the cbaractfr of agent fin ano- 
ther, (Lord Gwjrdyr,) when, in fact, he was dealing 
on hi« own bebdf. and that he thereby deceived the 
parchaaer^ (Page,) as to the paitj with whom the 
eontract was made, provided the parchaaer does not 
ahow that the deception induced him to enter ioto 
the contract, or occasioned any loss or inconveni- 
ence to him otherwise. The judgment of the lord 
chancellor waa as follows : " Mr. Page, I am satiS' 
fied. had every reason to believe he was contracting 
with Lord Gwydyr, but the only question here is, 
what losa or inconvenience has he sustained in con- 
sequence of acting under that mistake ? There is 
nothing in the cause that can lead me to suppose 
that he would not have contracted with the plaintiff, 
or that he would have declined to offer the sum of 
1,600 guineas, had he been aware of the party who 
was really the owner of that property. It was 
strongly pressed upon me in the argument, that the 
parties should be left to proceed at law. But from 
the aituation in which they respectively stood, as 
well as from the form of the agreement, they could 
not have obtained an effectual adjudication upon 
their rights at law, and it was necessary for the 
plaintiff, therefore, to come into this courL Mr. 
Fellowes says, that the name of Lord Gwydyr was 
not nsed for any improper purpose ; but even if it 
were otherwise, that circumstance alone would fur- 
nish no reason why Mr. Page should be released 
from his contract, without showing that the decep- 
tion has in some way operated to his prejudice. 

Decree confirmed, without costs. 



PRAOTICB. 
couftT OP xxcHBQuin. — Oxtnkom r, Etdaile, 

S8th June, 1830.— The bill baring been dis- 

on the hearing, with costs to be paid by 

the plaintiff, the master allowed the following items 



in the defendant's bill of costs. 

Paid clerk in court for Decree 
Paid for Office Copy thereof . 



,£18 
. 6 



5 
8 
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Mr, Jacob, on the part of the plaintiff, now moved 
the court that it might be referred back to the 
master, to review his taxation, and reduce the 
above charges to such sum as the decree would 
have amounted to, if the recital of the pleadings 
had been omitted. In support of the application 
he cited the 33d rule of the court, from Fowler, 
p. 164, by which it is staled- " that snery dien^ and 
0rder is to he drawn up oM short as with eonveniency 
cm be, without reciting the former orders and proceed* 
im£s at large," And be contended, that as nothing 
more was to be done under the order, than simply 
to tax and enforce payment of the defendant's 
costs, there was no necessity whatever to have re- 
cited any of the pleadings, which were very long, 
in consequence of the bill having been amended 
several times, by reason of disclosarea made by 
the defendant's answers, and separate answers 
having been put in on the occasion of each amend- 
ment, which were recited verbatim in the order, and 
that it was not the practice in the court of chancery, 
on a mere order of dismissal, to recite the plead- 
ings, and that a similar order in that court would 
cost only 15s. whereas it here amoonied to the 
enormous sum of «^S4 13 0. 

Ifr. Jervis, on the part of the defendant, relied on 
the practice of the court of Exchequer, being to 
recite the pleadings at length. 

Th^ Lcrd Chief Boron said he fdt bound by the 



practice, and dismissed the application, but gave 
directions to the Registrar to draw up a general 
order, to prevent a similar occurrence in future ; 
and, although he dismissed the application, yet, as 
it had been the means of reforming the practice of 
the court, which required alteration in this respect* 
he refused lo give the defendant the costs of it. 

MISCELLANEA. 

A MODKST LAWYER. 

Lord Keever Guilford's composition of tem« 
per was extraordinary, for he had wit, learning, and 
elocution, and knew it, and was not sensible of any 
notjible failings whereof to accuse himself; and yet 
W.IS modest, even to weakness. I believe a more 
shamefaced creature than he was, never came 
into the world : he could scarce bear the being 
seen in any public places, i have heard him say, 
that, when he was a student, and ate in the Temple- 
hall, if he saw any company there, he could not 
walk in till other company came, behind whom, as 
he entered, he might he shaded from the view of the 
rest ; and he used to stand dodging at the screen 
till such opportunity arrived, fur it was death to 
him to walk up alone in open view. This native 
modeity was a good guard against rice, which is not 
desperately pursued by young men wiihout a sort 
of bolrlness and effrontery in their natures. There- 
fore, ladies and otlier fond people are greatly 
mistaken, when they desire that boys should have 
the garb of men, and usurp assurance in the pro- 
vince of shamefacedness. Bashfnlness in the one 
hath the effect of judgment in the other: and where 
judgment, as in youth, is commonly wanted, if there 
be not modesty, what guard has poor nature against 
the incentives of vice ? Therefore it is an happy 
disposition; for when btsh fulness wears off, judg- 
ment comes on ; and by judgment, I mean a real 
experience of things that enables a roan to choose 
for himself, and, in so doing, to determine wisely.—- 
North's Life of lard Guilford, VoL L pp. 46, 47. 

THE LAWYER WITNESS. 

A bold and zealous defender of prisoners belong* 
ing to the home circuit, had, in a late trial at 
Chelmsford, several times told a witness^ whose 
cbsracter was not too high, thai he must state no- 
thing which did not pass in the presence of the pri- 
soner. At length, the time for cross-examinaiion 
arrived. The learned gentleman began by asking : 
<* Pray how ofteu have you been transported ?*'— ^ 
" Nay^" answered the witness, " Imustitoi tell ye« 
that, for it was not in the presence of the prisoner." 

▼ULOAR ERRORS. 

That leases are made for 999 years, because a 
lease for 1000 years would create a freehold. 

That deeds executed on a Sunday are void. 

That in order to disinherit ait heir-at-law, it is 
necessary to give him a shilling by tlie will, for 
that otherwise he would be entitled to the whole 
property^ 

That a funeral passing over any place makes it a 
public highway. 

That the body of a debtor may be taken in exe- 
cution after his death. 

That a man marrying a woman who is in debt, if 
be take her from the haiids of the priest clothed only 
in her shilt, will not be liable for her engagements. 

Th4t those who are born at sea belong to Stepney 
parish. 

That second cousins nay not marry, though lint 
cousins may. 

That a husband has the power of divorcing bis 
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wife by selling her iu open market with a h&lter 
round her neck. 

That a woman's marrying a roan under the gailows 
will save him from eiiecutioa. 

That if a criminal has been hung and revives, he 
cannot afterwards be executed. 

That the owners of asses are obliged to crop their 
ears, lest the length of them should frighten the 
horses. — Barringtont Obtevvuiun$ on AneUnt Sta- 
meet (1775) p. 474-5, Kate.— Rttrtttpect ice Review, 
Vol. 9, p. «6<-S. 

THB DOCTOR AND LAWYER. 

The late Doctor Brodum, of Noctrumcelebriiy, was 
once a witness in a case at Exeter. Alter he had 
gone through his examinations in chief, in which he 
had displayed aumething of the marvellous, the late 
Abram Moore commenced the cross examination 
thus: — "Your name is Brodum?** to which tlie 
doctor having nodded assent, the barrister proceed- 
ed — *' Pray how do you apell it, Bro-dum, or 
Broad-hum ?'* at which (here was, of course, a loud 
laugh, but louder still when the doctor verv coolly 
gave the following answer : *' Vy sare, as 1 be but 
tt doctor, I spells my name Bro-dum; but if I vas a 
barrister, I should spell it Broad-hum." 

ANCIENT LBOAL VOLICB. 

About St. Clement's church, and in the parti 
adjacent, were freouent disturbances by reason of 
the untbrifta of the Inns of Chancery, who were so 
unruly ou nights, walking about to the disturbance 
and danger of such as passed along the streets, that 
the inhabitants were fain to keep watches. In the 
year 1582, the recorder liimself, with six more of 
the honest inhabitants* stood by St Clement*s church 
to see the lantliorn hung out, and to observe if he 
could meet with any of these outrageous dealers. 
About seven at night they saw young Mr. Robert 
Cecil, the lord treasurer's son, who was afterwards 
secretary of stale to the queen, pass by the church, 
and as he passed gave them a civil salute : at which 
they said, ** Lo ! you may see how a nobleman's 
son can use tiimself, and how he putteth off his cap 
to poor men : our Lord bless him." This passage 
the recorder wrote in a letter to his father, adding, 
*' Your lordship hath cause to thank God for to 
virtuous a child." — Strype. 

THE aOUCITORS Of ANCIENT ROMS. 

In Cicerd'i oration upon the question of conduct- 
ing the prosecution of Verret, reference is made to 
the expert and eloquent solicitors ["subscriptoribus 
exercitatis et disertis,"] who it wns presumed would 



support Cosciiitts. The tolicilurs alluded to by the 
great orator are not treated very respectfully ; bat 
it is evident that a class of lawyers similar to the 
solicitors of our courts* were in the habit of assist- 
ing the principal pleaders, and addressing the tri- 
bunals. 

Cicero characterises the first solicitor as a man of 
years, but a novice in the forum. Another he 
describes as conccmrd only in petty trials, though 
well exercised in clamour : and others he assumes 
will be taken from the common herd of retainers. 
The weight of the pro&ecotiun, he considers, will be 
sustained by AUienut (the clamourous solicitor) ; yet 
he maintains that Allienus will not exert hid almost 
power in pleading, but restrain his eloquence that 
Csbcilius may be enabled to shine. 

It appears that the solicitors were appointed to 
assist the accuser to manage his prosecution, 
and nene were allowed to take the ofhce upon them 
until they were empowered by the judges ; and it 
is obvious, that, however it suited the purpose of 
Cicero to undervalue ibe persons selected on this 
occasion, they possessed, in common with the pro- 
fession to which they belonged, not only the right of 
assisting and prompting the principal advocates, but 
the privilege of pleading personally before the court. 
— Maugham'i Law of Attomies, p. 349. 

ATTORNXES AT LAW IN TOE SIXTIENTU CENTURY. 

Attornies at common law, men verie honest and 
learned, yea, and also verie necessarie for the prac- 
tice of the common lawesof this realme, and finish- 
ing of other civill busmesses; insomuch that by no 
means their labour and serrices may want. And 
yet such is the uothankfulness of this age, that even 
their owne clients(of whom they have best deseroed) 
when they have served their turns, so that they see 
no present occasion to use them any longer, for the 
fault of some few will oneth afford the be>t of them 
one good word for many good deeds. Nay, which 
is worse, they will generally slander and condemne 
them as covetous persons «nd disturb^s of the com- 
mon peace and quiet nesse of all men by unneccssarie 
suites. Where, in verie truth, the most part of the 
said attornies being very peaceable, do oftentymes 
dissuade their clyents irom the same, so much as 
they can, by means whereof they greatly otTend 
their minds, insomuch they will for that oncly cause 
suspect them of aftection towardes the adverse 
parlies, and threaten earnestly that if ihey will not 
intermeddle therewith others shall. — Weit*t Sym^ 
bol^ifgraphy, aiec.55^, [159<)]. 



TO CORRESPONDENTS. 

Since the circulation of our Pros^ctus, we have received many Communications, no small 
numlter of hints and suggestions, with numerous offers of legal and literary assistance ; some 
qfthem specific enough, but not acceptable ; and others too vague to permit us to judge oftfieir 
value, ff'e may observe, that our fFork, in its general features, xvas arranged on mature 
deliberation ; and many eminent members of the profession, who felt and suggested its utility, 
have decidedly approved the plan on which it wili be conducted. 

Our friends will observe, that in this the commencement of our campaign, we have not been 
J ''^ ^^^ ^^ '^'"^ '^^ ^ ^'oi^on of our forces. IVe have merely established a sort oj 
advanced post. Our light troops are on the alert, our pioneers are industrious, and the main 
body ts moving on to overcome any remaining difficulties. 

We have noticed elsewhere the nature of many of our forthcoming Articles, and we shall be 
glad to receive from our young contributor the ''First Year's History of his Clerkship,'* 
His c fusion displays a laudable love of learning, and considerable powers df fancy. We are 
compelled to decline the insertion of a most apt and witty article on certain Dignitaries, /«; 
whom xve entertain great personal respect. We think the parties themselves would rather h 
amused than offended by it : but *' weaker brethren** mil ' 



reluctantly return it. 



ight feel differently, and we therefor 



Clie illegal i&b^tt\)tti. 
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Qood magis ad km 



Peninet, et nescire malam est, a^tamus.*' „ 



BAT, 



c« 



We hare entered into a Work touching Laws, in a middle term, between the speoulatiFe and 
leverend dueoanes of Philosophers, and the writings of Lawyers." Bacon. 



ON THE STUDY AND PRACTICE 
OP THE LAW, 

Z» m Letter addreued to a Gentleman intended for 
tke Bar, pasting through a Solieitor's office, and 
w&tdb may be wefkU to Articled Clerks. 

[prom a cor bxspom dent.] 

Bkporv I proceed to point out the course of 
•tndy which I advise yoa to pursue, and the 
•lementarv works which I recommend you to 
consult, I consider it useful to commence 
with some preliminary instruction regarding 
Tonr general conduct in the transaction qf 
husinets ; the best means of obtaining a 
practical knowledge of the routine of pro- 
fessional duty, and the details which will 
enable you to combine the skill of a man of 
business with (he learning of a lawyer. 

Yon will do well to avail yourself of all 
leisure hours to understand and make your- 
self master, as soon as possible, of those ele- 
mentary books to which your attention will be 
directed. When tolerably well understood, 
they will enable you to comprehend the de- 
tails of business in the office, and elsewhere^ 
with much greater facility than the mere 
routine of such details alone could otherwise 
afford. But though elementary knowledge 
and elementary books are absolutely essential 
in the commencement of your studies, you 
must never forget that it is detail, and detail 
alone, that must ultimately be the business 
of your life, the source of your professional 
guns and professional honours; and that 
even elementary knowledge is by far the most 
valuable,- the best understood, and the most 
lasting on the memory, when it is acquired 
through the medium of detail. 

In this office you may see a certain routine 
of business, which, after you have left it for 
the Bar, yon will have no further opportunity 
of observing^ During the period that you 
are here, therefore, consider the detail, the 
practice, and the routine, that are passing 
before your eyes, as the primary objects ; and 
do not esteem any thing as too insignificant 
for your attention. Having observed it, en- 
deavour, by research, and by inquiry and 
conversation, to trace its meaning, its history, 
and use, in all the ways that occur to you. 
You wiU often find those who know the rou- 
tine without the least apprehension of its 
wo. I. 



principles ; but it should be your anxiety 
never to rest satisfied with such a state of in- 
formation. You will find, hereafter, that it 
will be of the very essence of your profes- 
sion to pass beyond the surface into the ele- 
ments and foundation of these uninteresting 
minutiae. To pursue the same observation: 
whenever an instance of business occurs in 
the office which engages your attention, or 
becomes a part of your duty, do not be satis- 
fied with the particular part which vou are to 
transact, — trace it from the beginning, unra- 
vel its complexities, pursue it watchfully to 
its termination, endeavour to throw Im 
interest around it, and, as much as you can, 
to make it your own. You may often, in this' 
way, succeed in suggesting something mate- 
rial, that others have not observed ; you may* 
prevent mistakes, and guide the affaif to a 
more useful or more advantageous conclusion. 
Your own experience is, in the mean time, 
growing \rith your labours : not to mention in 
now hifl^h a degree your zeal and industry may 
be cultivated by habit, and how firm and how, 
warm it makes those friends on whose behalf 
they are exerted. 

Let it be therefore your first care always 
to master the principles of that which imme- 
diately engages your exertions ; next to this, 
pass two or three hours daily in reading the 
elementary books which I shall hereafter re- 
commend. There are various others to be' 
afterwards read, but those I refer to will suf- 
fice for the present. Do not be alarmed at 
their number. Three hours a day, for a year, 
would make you thorough master of them all, 
without trenching upon more active labours ; 
and a man who would devote that time steadily 
to reading in his profession, would become, 
in seven years, one of the first lawyers in the 
kingdom. 

I add but a word more on your ulterior 
pursuits. When you have acquired as much 
as will be useful to you here, you will find the 
same observation applicable, in another shape, 
to your subsequent studies. You will go to 
a Pleader's office ; when there, attend, as the 
first object, to the details of that office ; col- 
lect, from the business of the office, and, at 
vour leisure, from books* the precedents and 
forms of pleading! and not merely collect, 
but observe and understand them, with all the 

C 
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attention of which you are master. Disen- 
tangle the obsolete and tautologous language 
of which they ape made up. Observe the 

f joints they put in issue— the strictness and 
ogical accuracy with which they bring out 
the matters to be tried in the cause, and with 
which they reject and cut off the extraneous 
and collateral confusion that belong to all 
questions in dispute. Observe the evidence, 
and the rules of evidence^ as applied to these 
forms of pleading. And afterwards, those 
forms of records •which follow upon the ver- 
dict and thejudgment, till the suit is termi- 
nated. 

The reading of Gases, and search after 
them, will be the ultimate stage of your pro- 
fessional studies. This, again, is but the 
detail of that study which you will never re- 
linquish while in the profession. The sooner 
you are in a situation to give up elementary 
reading, and devote yourself to these details 
and practical researches, the better. Lastly, 
remember that yours is a profession of inces- 
sant competition. Your competitors are 
daily and nightly at their labours in the closet ; 
and it may be stated, as a proposition true, as 
a general one, that professional diligence, and 
professional honour and profit are correspond- 
ing and co-equal. 

I now proceed to enumerate the several 
departments of study and practice, which it 
will be your duty to pursue, in order to ob- 
tain a thorough knowledge of your profes- 
sion. 

1. Deeds and Agreements, noticing their 
forms, and particularly the forms of cove- 
nants and agreements, and of the mode of 
deducing titles to estates. You will have an 
opportunity of seeing deeds, agreements, and 
abstracts; and while directing your attention 
to this subject, you should read and digest the 
second volume of Blackstone ; H^atkins's Prin- 
ciples of Conveyancing ; IVatkins or Scriven 
on Copyholds; Littleton*^ Tenures i Preston 
on Estates and Abstracts; Sugden^s Law of 
Vendors and Purchasers ; Coke upon Little^ 

^ton; Sanders on Uses; Sheplierd*s Tonchsione; 

SurtQfCs Compendium ; and Piatt on Cove- 

-.nants. The references in these and the other 

books, after mentioned, should be consulted. 

2. ISuiTS IN Chancery, the forms of plead- 
ings, and the jurisdiction and practice of that 
court, will next deserve vour attention, par- 
ticularly as regarding Injunctions, which 
connect themselves with Actions at Law. 
You will also have an opportunity of seeing 
bills, answers, and proceedings in Chancery \ 
and while directing your attention to this 
point, you should read Milford^s, Cooper's, or 
Lube^s Pleadings; Fan Heythuson^s Forms, 
a Synopsis of the Practice of the Court | and 
Maddock*s Principles of £quity. 

3. Acquire correct knowledge regarding 
Actions at Law, and their different sorts, the 
inodes of prosecuting and defending them, and 
particularly of the pleadings and the practice 
of the courts of King^s Bench, Common 
Pleas^ and Exchequer. You will also have 
an opportulnty of seeing proceedings in ac- 



tions, and you will be materially assisted bf 
reading the third volume oi Blackstone; Boote's 
Suit at Law ; Stephen on Pleading ; Tidd's 
Practice ; and Chitty*s Pleadings. You will 
do right, if, in term time, you go through the 
different offices, and make yourself well ac- 
quainted with the business transacted at each, 
take as much responsibility upon yourself 
as you are able, and copy all forms, ad- 
verting particularly to the number of days 
necessary to be observed in the different pro- 
ceedings, on which the practice wholly de- 
pends. 

4. Observe the Trials of causes, study the 
rules of evidence, and the minor points neces- 
sary to be attended to in preparing for trial. 
This you will obtain by attending to causes 
as they proceed, — by a close consideration of 
the pleadings, and of the precise facts, and 
the exact evidence necessary to be, and which 
can be adduced, — and of the notices proper 
to be given ; and, by reading Peake*s, Phil- 
lips*s, and Starkie's, Evidence, the Nisi Prius 
Reports, and Selxvyn's Law of Nisi Prius. 
The different text books will materially help 
you, viz. Bailey or Chitty on Bills of Exchange, 
Ros^s Law of Vendors, Long's Law of Per- 
sonal Property, Abbott on Shipping, Paley*s 
Principal and Agent, Lawes on Cnarterparties^ 
Montagu and H^kittaker on Lien, Caldwell on 
Arbitrations, Montagu and Gow on Partner- 
ship, Parke or Hughes on Insurance, H0W9 
or George's Law of Libel, FeU on Guarantees, 
and Adams on Ejectment. 

6. Obtain a knowledge of bankruptcy. This 
will be acquired by actual business, and by 
seeing the proceedings which are kept under 
all commissions, and by reading and digesting 
all the bankrupt statutes and general orders 
in bankruptcy. You will also peruse Cooke's, 
Eden'Sf Montagues, Christian's, Cullen's, or 
Ifhitmarsh^s, Bankrupt Laws. The examina- 
tion of bankrupts and witnesses before commis- 
sioners, forms a material part of business in 
bankruptcy, and deserves particular atten- 
tion. 

6. Acquire a general knowledge of Ihe 
law relating to kxkcutors and adminis- 
trators. This will connect itself more or 
less with the foregoing. Toller's Law of 
Executors and Administrators, and Preston 
on Legacies, should be well digested. 

7* Acquire a thorough knowledge of mer- 
chants* accounts, and of the habits, manner, 
and forms, of business in general, not only in, 
but out of the profession, and of every subject 
connected with the law of merchants. In 
Beawe^ Lex Mercatoria, by Chitty, you 
will find much useful information. 

8. The practice of sbssions is very neces- 
sary to be attained, and this you will find in 
the fourth volume of Blackstone, Nolan's 
Poor Laws, and Chitty^s Criminal Law. Of 
this practice I profess no particular know- 
ledge, and therefore am unable to promise 
you any insight into it in our office. 

9. The practice in election cases it is 
also desirable you should be acquainted with, 
and this you will find in Mr, Hoe*s or Mr. 
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Morers^s pnblicatioD^ and ia Sergeant Pech 
weffs cases. 

10.^ The common lawyer may have frequent 
occasion to be employed in matters con- 
nected with the courts of Admiralty, and 
Bcclesiastical courts. The Admiralty busi- 
ness 18 divided into that of the Prize court, 
and that of the Instance 4:ourt. The general 
forms of proceeding in both are to be col* 
lected from Clarke's Practice, and Marriott's 
Formulary. The forms of proceeding in the 
Adiiiraltt court are those of Robinson^ 
Edward^ and Dodson: in the £cci«b81asti- 
tjAL courts, those of Phiilimore and Hag^ 
gart. 

11. Some knowiedfifp of the law of Scot- 
land may be desirable ia the more advanced 
periods of study with a view to practising 
before the House of Lords. 

12. The LAW or nations is incidentally 
touched upon in manv courts ; on this sub- 
ject, FaitePs Law or Nations is the most 
approved authority. 

In the hope that these suggestions, which 
are of a practical description and the result of 
experience, may be of use to you in your pro- 
fessional career, I remain, &c. &c. 

S. 

We insert this article on acceont of its peculiar 
■tility to our junior readers. We publish it by 
the permission of a solicitor of long experience and 
extensive practice. From the same source we are 
promiied numerous ether contributions on the con- 
duct of business, and the management of an office, 
which, we think, will be valuable, not only to 
articled and other clerks, but to the principals of 
every professional establishment. 

ADMINISTRATION OF JUSTICE IN THE 
SUPERIOR COMMON LAW COURTS. 

ALTSaATlOHB IN THB FRACTKB. 

Wm proceed to notice the principal changes 
which have taken place under the recent Act of 
1 Wm. IV. €• 70, "for the more effectual 
administration of justice in England and 
Wales." We shall arrange the subjects ac« 
cording to the order of their general import- 
ance. 

We particularly congratulate the profession 
upon the authority conferred on the judges, 

to ASSIMILATE TBB PRACTICE OP ALL THE 

couHTs, in matters over which they have a 
common jurisdiction. We consider this to be 
one of the most beneficial improvements that has 
been eflfected. Henceforth one system will be 
established by the judges, either unanimously, 
or by eizht or more of them, including the chi^s 
of each court. The mode of proceeding will 
thus be rendered more certain ; the practitioner 
will more easily acquire a knowledge of its 
details ; and much expense, delay, and annoy- 
ance, will be avoided on points of practice* and 
technical forms and usages, which formerly 
prevailed in the different courts. 

The alterations in thcTERMS and sittingswUI 
have the elTect of facilitating legal proceedings, 
and rendering the arrangements for the trial of 
causes lets dependent on contingencies. Thus 
the Mttings and assizes being nearly (tte from 



the uncertainty of their commencement and 
duration, the suitors will be better enabled to 
calculate the probability of the comini; on of 
their trials on any given occasion. This will 
be no small advantage to the public, and will 
diminish not only the expense and trouble of 
preparing for trial, but mitigate the evils of 
postponement. 

The future modes of procedure adopted by 
the Act regarding bail, both in town and 
country, are also great improvements, curtail- 
ing the expense to the debtor, and relieving the 
bail from much inconvenience^ and often From 
considerable risk. 

We are enabled to lay before our readers 
a variety of practical observations and instruc* 
tions, which, we trust, will be found generally 
useful in the commencement of the operation 
of the Act. 

Admission ofjttornies in the Ex chequer , 

By the lOih section, the court of Exchequer 
is thrown open to the profession at large, but- 
many attorneys are not aware that, before they 
can avail themselves of the privilege, they 
must be admitted " in open court'' as at- 
tomeys; and, it is remarkable, that at the time 
the alteration commenced, namely, on the 
13th of October last, [vide last section,"] no 
person could avail himself of the intended 
benefit, for there was no court sitting to admit 
him. 

Perhaps it was not intended to compel the 
attorneys of the courts of King's Beiich and 
Common Pleas to go through the ceremony of 
an admission in the court of Exchequer, and 
particularly as many attorneys have been 
admitted, and sworn in as solicitors of that 
court. A correspondent, who has reminded us 
of this part of the Act, suggests that, by a 
liberal construction of the clause, it might thus 
be read : " All attorneys of the courts of King's 
Bench or Common Pleas shall be permitted to 
practise in the court of Exchequer, without 
being obliged to employ a clerk in court." 

However, the attorneys of the other courts 
may be admitted in the following manner: 
Take the admission in either of the other courts^ 
to a baron, at chambers, and obtain his fiat, 
for which a fee of half a guinea is required, 
but it is customary to pay a guinea. Theu 
attend at the sitting of the court at West* 
minster, and produce the admission of the other 
court, and the party applying will be sworn in, 
and receive his admission as an attorney of the 
court of Exchequer (a). 

Abolition of the Courts of ff^ales, and qfthe 

City and County of Cliester, 

These local courts are abolished by the l4th 

section, and the l6th and 17th sections enable 

the attorneys of these couKs to be admitted 

in the courts of Westminster under certain re- 

(a) Before this statute, the prosecution and de- 
fence o( actions was carried on by four sworn clerks, 
or attorneys, who were appointed by the clerk of 
the Pleas for life, and sixteen side clerks, or clerks 
in court, four of whom were ap|M>inied by each of 
the attorneys or clerks. TuL Pr. p. 68, 9 cdiC 
5 Price, 559, note Man. ex. Pr. 
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gulatioRS, which are specified io the Act of 
which we have given a summary. 

After the Act2ia1l liave talcen eflfectj, thesuits, 
whether in law or equity, pending in any of 
the abolished courts^ are to be transferred to 
Chancery or the Exchequer, if in equity ; and 
to the Exchequer, if in law. No directions, 
however, are given, as to the mode of transfer- 
ring them. If they are at law, the following 
BUffgestioDS may be useful : 

If process has been served, but the defend- 
ant has not appeared, the copy of the process 
should be sent to the Lonaon agent of the 
defendant. 

If, in the same stage, the defendant does not 
appear, an affidavit of the service of the writ 
should be sent by the plaintiff's attorney to his 
•gent. 

If the defendant has appeared in the court 
below, and the declaration has been delivered, 
but the defendant has not pleaded, the plain- 
tifTs attorney should transmit the draft declara- 
tion, and the defendant's attorney the declara- 
tion as delivered to their respective agents. 

Should interlocutory judgment have been 
signed below, the whole proceedings should be 
sent to the plaintiiTs agent. 

If the cause be at Issue, proceedings must 
then be transmitted respectively to the agent of 
each party. 

If final judgment has been obtained by the 
plaintiff, but has not been satisfied, execution 
must issue from the Exchequer. 

If the defendant's attorney in the court 
below has not instructed his London agent, 
then all notices, rules, and orders in the inferior 
cause may be delivered to the defendant, or 
his attorney in the court, until notice of an 
agent t>e given him. After such notice, all 
rules, orders, and notices must, according to 
the present practice, be delivered to the agent. 

Bailable process will, it is presumed, be sub- 
ject to the same rules. If bail has not been put 
in, it must be put in and perfected in the Ex- 
cheouer, and justification must be compelled 
by tnat court (6). 

By 7 and 8 Geo. IV. c. 71, s. 7, "No 
sbenff within the principality of Wales, or the 
counties palatine of Chester, Lancaster, or 
Durham, shall, upon any mesne process issuinff 
out of any of his majesty's courts of Record 
at Westminster, arrest or hold any person to 
special bail, unless such process shoula be duly 
marked and indorsed for bail, in a sum not less 
than fifty pounds." It is conceived that the 
words ots. 13 of the present Act, "That from 
and after the commencement of this Act, his 
majesty's writ shall be directed and obeyed 
within the county of Chester, and the county 
of the city of Chester, and the several counties 
in Wales, in like manner and to the same 
extent, and to and for all intents and purposes 
whatsoever, as the jurisdiction of such courts 
(King's Bench, Common Pleas, and Exche- 
quer,) respectively is now exercised in and over 

(ft) For iuttractions to the London agents on thu 
subject, vide Jkfr. CKtxjpmarCt useful book on the pre- 
sent "Practice of the Superior Courts/' pp. 31-3. 



the counties of England not being counttet pa- 
latine," will have the effect of taking, for tlte 
future, all the inhabitants of Chester and Wales 
out of the protection of s. 7, of 7 and 8 Geo. 
IV. c. 71, and rendering them liable to arrest 
for 20/. according to s. 1 of that statute. 

Terms and Returns, 
The principal object of the 6th section of 
this Act, was to fix the commencement and 
conclusion of Easter and Trinity terms: but 
this is not very precisely attained, for, "if the 
whole, or anynumber of the days intervening 
between the Thursday before, and the Wed- 
nesday after, Easter-day, shall fell within 
Easter term, there shall be no sitting in banc 
on any of such intervening days, but the term 
shall, in such case, be prolonged for an equal 
number of days, exclusive of Easter-day, and 
the ensuing Trinity term shall begin and end 
the same number of days later." The com- 
mencement and conclusion of those terms are» 
consequently, still variable, though compara- 
tively in a small degree. 

Before this enactment, Hilary term always began 
on the tSd of January, and ended on^ihe Ittb of 
February. £aster term began the Wedoetday after 
Easter Sunday fortnight, and ended on the Monday 
three weeks after that Wednesday. Trinity term 
began on the Friday after Trinity Sunday, and 
ended on the Wednesday after that Friday finrt- 
night. Michaelmas term began on the 6th of 
November, and ended on the f Bih. If, in this last, 
or Hilary term, the day of the month on which it 
began or ended happened to be a Sunday, it begaa 
or ended on the ifonday after. 1 Bl. Com.f76; 
Spdman Jan, Aw» 1, S, s. 9; Tid. Prae. p. 105, 
edit. 9; Arehb. K, B. Prae, vol. 1, p. 41. Hilary 
term always began eight weeks after the day on 
which Michaelmas terra ended, and ended fonrtaen 
weeks after the day on which Michaelmas term 
began. Man. Eich, App, 2. 

The general retum-days were, before this Act, 
marked by (heir distance from certain holy or feast 
days. Anciently, when any of these days fell on a 
Sunday, the court actually sat on that day. This 
mode had, however, long been disused; and no 
judicial act was done, or supposed fo have been 
done, till the Monday. Tid, Prae. p. 106, edit. 9. 

Sittings at Nisi Prius, and on Special Cases. 

The 7th section, which limits the sittings at 
nisi prius to twenty-four days after the three 
terms of Hilary, Trinity, and Michaelmas, 
and to six days after Easter, contains a pro- 
viso, that a day or days may be specially ap- 
pointed, not being within the twenty^four days, 
by consent of the parties, their counsel, or 
attorneys, for the trial of any cause at nisi 
prius. 

This provision, which might have the elTect 
of nullifying the restriction of the length of the 
sittings, (which is a material object of the Act,) 
will of course not be resorted to except oq 
occasions of great importance, or at seasons 
when tbe general business of the circuits and 
the sessions will not be impeded by these 
individual arrangements. 

The sittings of the judges of the Ring's 
Bench for the despatch of term business out of 
term time, are now abolished, by s. 5, which 
repeals 3 Geo. IV, c. 102, for /aciliUting the 
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tte^patch of botineas in the court of King's 
Bench. 

Bail in Toton. 

The time of the court will now be consider- 
ably saved by the iustification of bail st the 
chamben of one of the judges. 

Before the| late Act, this proceeding cotild 
not be taken at chambers during the term, 
except by consent of the opposite party (6). 
And in vacation, only, when the defendant 
was in custody (c). 

Bail in the Country, 

The 3l8t and 22d sections contain valuable 
provisions as to the surrender by bail, of their 
principal. 

Before this enactment, it was necessary to 
bring the party up from any part of the country 
in w^ich he might be, in order to surrender 
him in court, or at a judge's chambers (d). 

If he were already in custody, he must be 
brought up by habeas corpus, in order to 
render him (e). 

The clauses on this subject, and the mode 
of proceeding, are so material at this time to 
practitioners in the country, that we subjoin 
them with the necessary practical directions. 

By the Slit taction it it enacted, that a defend- 
ant, who shall have been held to bail opnn any 
mesne process issued out of any of bis majesty's 
soperior courts of Record, may be rendered in dis- 
charge of his bail, either to the prison of the coort 
•at of which tocb process iaaued, according to the 
practice of such court, or to the common gad of the 
oouoty in which he was so arrested, and ths render 
te the county gaol Aall be effected in the manner 
JoUounng ,* that is to sav, the defendant, or his bail, 
or one of them, shall for the porpose of such 
render obtain an order of a judge of one of his 
majesty's superior coorts of Westminster, and shall 
2m^ mdt order teUh the gaoler of such coonty gaol, 
and a notice in writing of the lodgment of soch 
order, and of the drfendant't being ae^ally in euttody 
of such gaoler by virtae of soch order, tigned by the 
defendmntg or the bail, or eitlier of them, or by the 
attorney or agent of any or either of them, thall be 
deiitered to the plaiatiff'i attorney or agent, and the 
sheriff, or other person responsible for the custody 
of debtors in such coonty gaol, shall, on such ren- 
der io perfected, be duly charged with the custody 
of such defendant, and the said bail shall be there- 
upon wholly exonerated from liability as such. 

The following course must be pursued to 
effect the render, and enter the exoneration. 

Requisites to obtain the judge's ordcr.^-The 
name of the court out of wiiich the process issued 
— 4he christian and surnames of the plaintiff and 
defeodant, and of the bail to the action — whe- 
ther the application is at the instance of the 
defendant or his bail— and if, by one of the 
bail only, which of them — the sum for which 
the defendant is held to bail — ^the state of the 
cause— whether before or after declaration, or 
after final judgment; and, if after judgment, 
the amount of the damages and costs, and the 

(h) S W. HI. 1064. Tidd's Pr. f 63, ed. 9. 1 
Jffvft6. K. B. 11)9. 

(e) 4S Geo. HI. c. 46, s. 6. 1 ArM, K, B. 
118-9. 

(d) ArM. K. B. Prac. f ol. J, pp. 313-4. 

(e) Ibid. p. 313. 



gaol to which the defendant is to be rendered* 
lA copy <2f the order should be kept,"] 

To enter the exoneretur on the bail piec^— 
An affidavit, and the gaoler's certificate in the 
following fonns, must be sent to the agent in 
town: 

[Court] [Name of Cause.] 
A. B. of , &c., maketh oath and saitli, that 

the above-named defendant was, on the day 

of , rendered to the custody of the sheriff of the 

county of , in discharge of his bail ia 

this action, pursoant to an order of the right honour- 
able Charles Lord Xenterden, dated the 
day of , obtained for that purpose ; 

and, at the time of snch render, the said order was 
lodged with the keeper of the said sheriff's prison at 
, in the said county of , 

and that the said defendant is now in the actual 
custody of the keeper of the said prison, by virtue of 
such order. [This affidavit must be before a com- 
missioner not concerned as attorney in the cause.] 

This is to ctertify that A. B. rendered himself to 
the custody of the sheriff of , on the 

day of , 183 , in discharge of his 

bsil at the suit of C. D. under and by virtue of an 
order of the right honourable Charles I^ord Tenter- 
den, dated the day of 183 . 

E.F. 
Keeper of the sheriff's prison for the county 
of , situate at •' 

The same forms (varying them according to 
the facts) are to be observed for rendering a 
defendant under the 22d section. 



BIOGRAPHICAL SKETCH OF 

THE LATE MR. BRODRICK. 

The subject of the present short memoir was 
an only son, and was born at Union place, 
Newington, Surrey, in 1784. His family was 
originally from Yorkshire. His father was a 
captain in the East India Company's service. 
From his uncle, who was a wealthy ship owner, 
it is believed he inherited a considerable por« 
tion of property. At an early age he was sent 
to the school of Dr. Fletcher, at Beckenharo, 
in Kent ; where he remained until lie was re- 
moved to Harrow, and at the latter place 
he was contemporary with the present Sir 
Robert Peel. We understand they were on 
terms of friendship with each other, their desks 
were near together, and those who visit the 
school will find the names of these two future 
ornaments of society cut by their own hands 
into one of the desks. In due season he was 
sent to University college, Oxford, where his 
progress was considerable, but we have not 
been able to ascertain whether he took honours. 
In 1816 he was called to the bar: hav- 
ing a considerable private fortune, he did not 
at first propose to practise, with a view to 
following the profession as a source of emo- 
lument. For the first fiyn years, therefore, of 
his practice, we do not find him brought in 
any remarkable degree under the notice of the 
public. During this period, however, he was 
known as a practitioner of great promise at the 
Hertford, Chelmsford, and Old Bailey sessions. 
He was first brought Into celebrity by the trials 
of Thistlewood and the other Cato-street con- 
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the admiadoD of the dafeodaat, or by evidenoe, a 
clear legal title to tome land in the poeaession of the 
defendantf and alao a gnwad for equitable relief: 
and where the quantity of the land of the plaintiff 
in the poaseieioa of tlje defiendant ia doobtAil upon 
the evidence, the court will direct a commiasion, or 
an iasue, aa will beat anawer the juatice of the 
caae. 

The Matter of the RoUf . It appeara by the aotbo- 
ritiea which have been referred to, that to auataio a 
bill of this nature, it ia neoesaary that the plaintiff 
establiah a clear title to aome land in the poa- 
aessioD of the defendant; and, according to the caae 
in Bumbury, (Bunb. SS2,) the court will not direct 
an isaue to try the title, if it be left in doubt upon 
the evidence in the canae. It haa been argued, 
that the title of the plaintiff muat appear from the 
admiasiona of the defendant, and that it ia enough 
that it ii eatabliabed to the aatiafaction of the court 
by the evidence in the cauae. That propoaition ia 
not countenanced either by authority or by princi- 
ple, and ia manifestly untenable ; for, if auch were 
the rule, there never could be a decree for the plain- 
tiff in a auit of tfaia nature, aa no defendant would 
admit the plaintif!*B title. In tbia caae I am of 
opinion, that the plaintiff haa eatabliabed by evi- 
dence a clear title to some land in the poaaeaaion of 
the defendant. 

According to the doctrine of Lord Northington, 
in Wake v. Conyera, (1 Eden'a ca. temp. Lord 
North, SSI,) and of Sir William Grant, in Speer v. 
Crawter, (t Mer. 410,) the plaintiff muat alao 
make out tnet he has aome equitable ground upon 
which to call for the aaaiatance of thia court, and he 
will otherwise be left to aeek hia remedy at law. 
The confuaion of boundariea by the defendant, or 
thoae under whom he claima, ia an equitable 
ground. Here the boundariea are certainly con- 
rounded ; the confuaion muat have been intended to 
have been the act of thoae who for centuriea have 
hem in poaaeaaion of the land. It ia in evidence, 
that the hedge, which now aeparatea the land on 
the left aide from the Chase-way, haa been made 
within the last aiixy veara, and there ia now no 
boundary to diatinguish the particular parte of the 
land on the left of the Chaae-way, to which the 
plaintiff and defendant may respectively be en- 
titled. 

When the coort is aatiafied with the plaintiff*a 
title, and that he haa equitable ground for the 
aaaiatance of this court, the authorities will justify 
the court in affording; relief, either by a commission 
or by an issue, aa will best advance the juatice of 
the particular case: and aa an issue might not 
finally settle the question between the parties, I am 
of opinion that the proper proceeding will here be, 
to direct a oommiaaion to inqoira and aacertain, 
what part of the landa in the poaaeaaion of the 
defendant on the left aide of the Chaae-way ia the 
property of Queen's College, and to set out the 
aame, with the uanal directiona in that behait 

SXBCOTOB— AOENT— SBTTLED ACCOITNT— ANSWSBS. 

Dovif V. SpwrUng, — 1 Roaaell and Myloe, 64* 

An executor, who ia employed by his co-executor 
aa hia agent to aell an eatate, which, under the will 
of the testator, the co-execntor alone had power to 
aell, and who handa over the price of hia eatate to 
hia co-executor, is not accountable for the misappli- 
cation of that price by the co-executor, because he 
had no legal right to retain it, although, by the will 
of the teatator, the price of the estate, when sold, 
waa to be conaidexed aa part of hia peraonal eatate. 
If an error in a settled account ia diacovered and 



oorraoted befbra aoit, and a bill be aubaeqiiMitly 
filed to aoioharge and falaify, the corrected error ia 
not a ground for a decree to auicharge and ialaify. 
If the plaintiff read a paasage from tlie defeodaat'a 
anawer, aa evidence of a particular fact, the defend- 
ant haa no right to read aubaequentmaUer conaeulid 
with it, by auch worda aa, **but," and *'and," 
ualeaa the aobaequent matter be explanatory of the 
paaaage read by the plaintiff. 

coaxa OP rauaTEB. 

Knight V. Martin, — 1 Russell and Mylne, 70. 

If a trustee refoaea to pay a legacy without the 
direction of the court in a case which admitted of no 
doubt, he will be refused hia coats, but will not be 
made to pay the coats of the auit, becauae he might 
have acted from ignorance, and not from anj 
improper motive. 

MOBTMAIN— LSGACY. 

Harriton v. Harrittm, — 1 Russell and Myloe, 71. 

Where a teatator who haa given hia personal 
estate to charitable uses contracta to sell real eatate, 
but the sale ia not completed in hia life-time, hia 
lien upon the estate for the amount of the purchase 
money is an interest in laud within the statute of 
mortmain, and the purchase money will not pass by 
his will to a charitv. A testator bequeathed " to 
the two sons and the daughter of A. B. 501. each ;" 
at the date of the will, and the death of the teatator, 
A. B. had one son and four daughters ; each of these 
five children ia entitled to a legacy of 501. 

PIBACY or COPYRIOHT— INJUNCTION. 

BaiUy V. Taylor.-^i Roaaell and Mylne, 73. 

A plaintiff who complaina of a piracy of his work 
haa no remedy in equity unless he establish a title 
to an injunction, and then the account will follow. 
The court will not grant an injunction, but will 
leave the plaintiff to aeek his legal remedy, where 
the matter which is the subject of the alleged 
piracy, forma but a very inconsiderable part of the 
plaiotiff'a work, and merely conteins calculationa, 
and when the work complained of has been published 
aome years. 

The Muter of the Rolls observed, "I agree, 
that, although the plaintiff failed upon the an- 
swer of the defendant to obtain an injunction, he 
18 at liberty to claim it at the hearing. The ques- 
tion then ia, whether the court ought to grant an 
injunction as the case now appeara 1 Considering 
the very inconsiderable part of the defendant's 
work which ia complained of, and that this may be 
calculated in a few hours, so aa to give the defend- 
ant an unquestionable right to its republication; 
and conaidering the difficulty which would be im- 
posed on the Master, if an account were directed of 
ascertaining what part of the defsndant'a profits 
ought to be attributed to the plaintiff's tablea ; and 
conaidering alao the diatance of time at which the 
injunction ia now sought, being nine yeara after the 
publication of the defendant's second edition^ I am 
bound to refoae the injunction, and to leave the 
plaintiff to aeek hia remedy at law ; and the injunc- 
tion being refuaed, there can be no account. The 
bill muat therefore be dismissed, with costs." 

VBNDOa AND FURCBASB&. 

Fellawee v. Lord Gtoydyr and Page. — 1 Roaaell and 
Mylne, 85.— See 1 Sim. 63, S.C. 

It ia no defence to a bill for specific performance 
by the teudor, (Fdlowes,) that during the treaty 
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be f«M7 uronied the chmclvr of agent fin ano- 
thar, (Lord Gwjdyr,) when, in fact, be was dealing 
00 his o«m behuf, and that he thereby deceived the 
porchseer^ (Page,) as to the paity with whom the 
ooatiact was made, provided the purchaser does not 
show that the deception induced him to enter into 
the contract, or occasiooed any loss or inconveni- 
eoce to bim otherwise. The judgment of the lord 
chancellor was as follows : ** Mr. Page, I am satis- 
fied, had every reason to believe he was contracting 
with lord Gwydjr, but the only question here is, 
what losa or inconvenience has he sustained in con- 
sequence of acting under that mistake ? There is 
nothing in the caase that can lead me to suppose 
that he would not have contracted with the plaintiff, 
or that he would have declined to offer the sum of 
1,500 guineas, had he been aware of the party who 
was really the owner of that property. It was 
strongly pressed upon me in the argument, that the 
psrties shoold be left to proceed at law. But from 
the situation in which they respectively stood, as 
well as from the form of the agreement, they could 
not have obtained an effectual adjudication upon 
their rights at law, and it was necessary for the 
plaintiff, therefore, to come into this court. Mr. 
Fellowes says, that the name of Lord Gwydyr was 
not used for any improper purpose ; but even if it 
were otherwise, that circumstance alone would for- 
nish no reason why Mr. Page should be released 
from his contract, without showing that the decep- 
tion has in some way operated to his prejudice. 

Decree confirmed, without costs. 



PRACTICB. 
COURT or ixcHSQusn.^-OxsnMim r. Etdaile, 

28th Jane, 1830.— The bill having been dis- 
missed on the hearing, with cosu to be paid by 
the plaintiff, the master allowed the following items 
ia the defendant's bill of costs. 



Paid clerk in court for Decree 
Paid fox Office 0>py thereof • 



•£18 
. 6 



5 

8 








t4 13 



Mr, Jacob, on the part of the plaintiff, now moved 
the coort that it might be referred back to the 
msster, to review his taxation, and reduce the 
above charges to such sum as the decree would 
have amounted to, if the recital of the pleadings 
had been omitted. In support of the application 
he cited the 33d rule of the court, from Fowler, 
p. 164, by which it is stated, ''that mry dMcrf-aad 
order is to he drawn up as ^wrt at with eonveniency 
can, be, without reciting the former orders and proceed- 
ing$ at large.'* And be contended, that as nothing 
more was to be done under the order, than simply 
to tax and enforce payment of the defendant's 
eosts, there was no necessity whatever to have re- 
cited any of the pleadings, which were very long, 
ia consequence of the bill having been amended 
several times, by reason of diselosares made by 
the defendant's answers, and separate answers 
having been put in on the occasion of each amend- 
ment, which were recited verbatim in the order, and 
that it was not the practice in the court of chancery, 
on a mere oider of dismissal, to recite the plead- 
ings, and that a similar order in that court would 
cost only 15s. whereas it here amonnted to the 
enormous sum of .£24 13 0. 

Mr. Jeroit, on the part of the defendant, relied on 
the practice of the court of Exchequer, being to 
xedte the pleadings at length. 

Thf Lord Chitf Boron said he felt bound by the 



practice, and dismissed the application, bat gave 
directions to the Registrar to draw up a general 
order, to prevent a similar occurrence in future ; 
aud, although he dismissed the application, yet, as 
it had been the means of reforming the practice of 
the court, which required alteration in this respect, 
he refused to give the defendant the costs of it. 

MISCELLANEA. 

A MOOKST LAWTBR. 

Loan Kesper Guilvoro's composition of tem- 
per was extraordinary, for he had wit, learning, and 
elocution, and knew it, and was not sensible of any 
notable failings whereof to accuse himself; and yet 
was modest, even to weakness. I believe a more 
shamefaced creature than he was, never came 
into the world : he could scarce bear the being 
seen in any public places. I have heard him say, 
that, when he was a student, and ate in the Temple- 
hall, if he saw any company there, he could not 
walk in till other company came, behind whom, as 
he entered, he might l>e shaded from the view of the 
rest ; and he used to stand dodging at the screen 
till such opportunity arrived, fur it was death to 
him to walk up alone in open view. This native 
modesty was a good guard against vice, which is not 
desperately pursued by young men without a sort 
of boldness and effrontery in their natures. There* 
fore, ladies and other fond people are greatly 
mistaken, when they desire that boys should have 
the garb of men, and usurp assurance in the pro- 
vince of shamefacedness. Bashfulness in the one 
hath the effect of judgment in the other : and where 
judgment, as in youth, is commonly wanted, if there 
be not modesty, what guard has poor nature against 
the incentives of vice? Therefore it is an happy 
dispoMtion; for when hi. sh fulness wears off, judg- 
ment comes on ; and by judgment, I mean a real 
experience of things that enables a man to choose 
for himself, and, in so doing, to determine wisely.— 
North's Life of Lord Guilford, VoL L pp. 46, 47. 

THE LAWYER WITNESS. 

A bold and zealous defender of prisoners belong* 
ing to the home circuit, had, in a late trial at 
Chelmsford, several times told a witness, whose 
character was not too high, thai he must state no« 
thing which did not pass in the presence of the pri- 
soner. At length, the time for cross-examination 
arrived. The learned gentleman began by asking : 
"Pray how often have yon been transported ?*'»- 
'* Nay," answered the witness, " Imustnoi tellyea 
that, for it was not in the presence of the prisoner." 

VULOSB BRRORS. 

That leases are made for 999 yean, because a 
lease for 1000 years would create a freehold. 

That deeds executed on a Sunday are void. 

That in order to disinherit an heir-at-law, it is 
necessary to give him a shilling by the will, for 
that otherwise he would be entitled to the whole 
property. 

That a funeral passing over ai^ place makes it a 
public highway. 

That the body of a debtor may be taken in exe- 
cution after his death. 

That a man marrying a woman who is in debt, if 
he take her from the hands of the priest clothed only 
in her shift, will not be liable for her engagements. 

That those who are born at sea belong to Stepaey 
parish. 

That second cousins may not marry, thongh Amt 
cousins may. 

That a husband has the power of divorcing bis 
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wife by selling her iu open market with a halter 
round her neck. 

That a woman's marrying a man under the gallows 
will aave him fmra eiecuiion. 

That if a criminal has been hung and revives, he 
cannot afterwards be executed. 

That the owners of asses are obliged to crop their 
ears, lest the length of them should frighten the 
horses. — Barringtont Obtervutirfu on Ancient Sta- 
tutei (1776) p. 474-5, KoU.^RttrotpectUe Review, 

VaU 9, p. «a«-s. 

THE DOCTOR AND LAWY£R. 

The late Doctor Brodum, uf nostrum celebrity, was 
once a wituess in a case at Exeter. After he had 
gone through his examinations in chief, in which he 
had displayed something of the marvellous, the late 
Abram Moore commenced the cross examination 
thus: — "Your name is Brodum ?** to which the 
doctor having nodded assent, the barrister proceed- 
ed — " Pray how do you spell it, Bro-dum, or 
Broad-hum ?'* at which (here was, of course, a loud 
laugh, but louder still when the doctor very coolly 
gave the following answer : " Vy sare, as I be but 
u doctor, 1 spells my name Bro-dum ; but if I vas a 
barrister, I should spell it Broad*hum." 

ANCIEWT LBOAL FOLlCB. 

About St. Clement's church, and in the parts 
adjacent, were frequent disturbances by reason of 
the unthrifta of the Inns of Chancery, who were so 
unruly ou nights, walking about to the disturbance 
and danger ot such as passed along the streets, that 
the inhabitants were fain to keep watches. In the 
year 1582, the recorder himself, with six more of 
the honest inhabitants, stood by St Clement^scliurch 
to see the lanthorn hung out, and to observe if he 
could meet with any of these outrageous dealers. 
About seven at night they saw young Mr. Robert 
Cecil, the lord treasurer's son, who was afterwards 
secretary of state to the queen, pass by the church, 
and as he passed gave them a civil salute : at which 
they said, " Lo ! you may see how a nobleman's 
son can use himself, and how he putteth off his cap 
to poor men : tmr Lord bless him." This passage 
the recorder wmte in a letter to his father, adding, 
** Your lordship hath cause to thank God for so 
virtuous a child." — Strype, 

THE SOLICITORS Of ANCIENT ROME. 

In Cicero' i oration upon the question of conduct- 
ing the prosecution of Verret, reference is made to 
the expert and eloquent solicitors [" subscriptoribus 
exercitatis et disertb,"] who it wns presumed would 



support CeBciUut, The solicitors alluded to by the 
great orator are not treated very respectfully; bat 
it is evident that a class of lawyers similar to the 
solicitors of our courts, were in the habit of assist- 
ing the principal pleaders, and addressing the tri- 
bunals. 

Cicero characterises the first solicitor as a man of 
years, but a novice in the forum. Another he 
clescribes as concerned only in petty trials, though 
well exercised in clamour : and others he assumes 
will be taken from the common herd of retainers. 
The weight of the pro&ecuiiun, he considers, will be 
sustained by ilf/ienus (the clamourous solicitor); yet 
he maintains that Allienus will not exert his utmost 
power in pleading, but restrain his eloquence that 
Cs&cilius may be enabled to shine. 

It appears that the solicitors were appointed to 
assist the accuser to manage his prosecution, 
and nane were allowed to take the ofiice upon them 
until they were empowered by the judges ; and it 
is obvious, that, however it suited the purpose of 
Cicero to undervalue the persons selected on this 
occasion, they possessed, in common with the pro- 
fession to which they belonged, not only the right of 
assisting and prompting the principal advocates, but 
the privilege of pleading personally before the court. 
— Mttugham'i Law of Attomieif p. 349. 

ATTORNIBS AT LAW IN THE SIXTSENTB CXKTORY. 

Atiornies at common law, men verie honest and 
learned, yea, and also verie necessarie for the prac- 
tice of the common lawes of this realme, and finish- 
ing of other civill businesses; insomuch that by no 
means their labour and services may want. And 
yet such is the unthankfulness of this age, that even 
their owne clients(of whom they have best descroed) 
when they have served their turns, so that they see 
no present occasion to use them any longer, for the 
fault of some few will uneth afford the be>t of them 
one good word for many good deeds. Nay, which 
is worse, they will generally slander and conderooe 
them as covetous persons and disturb^s of the com- 
mon peace and quietneiseof all men by unnecessarie 
suites. Where, in verie truth, the most part of the 
said attornies being very peaceable, do oftentymes 
dissuade their clyents from the same, so much as 
they can, by means whereof they greatly offend 
their minds, insomuch they will for that oncly cause 
suspect them of affection towardes the adverse 
parlies, and threaten earnestly that if they will not 
intermeddle therewith others shall. — Wett*t Sym- 
boUsography, sec.SStS, [1590]. 



TO CORRESPONDENTS. 

Since the circulation of our Prospectus, a?c have received many Communications, no small 
number of hints and suggestions, with numerous offers of legal and literary assistimce ; some 
qfthem specific enough, btU not acceptable ; and others too vague to permit us to judge of their 
value, ff^e may observe, that our ff^ork, in its general features, was arranged on mature 
deliberation ; and many eminent members of the profession, who felt and suggested its utility, 
have decidedly approved the plan on which it will be conducted. 

Our friends will observe, that in this the commencement of our campaign, we have not been 
J '^ ^^^ ^^ w«rc/Aaii a division of our forces, fTe have merely established a sort oj 
advanced post. Our light troops are on the alert, our pioneers are industrious, and the main 
body IS moving on to overcome any remaining difficulties. 

We have noticed elsewhere the nature of many of our forthcoming Articles, and we shall be 
glad to receive from our young contributor the "First Year's History of his Clerkship.'* 
Hxs cfffuswn displays a laudable love of learning, and considerable powers of fancy. We are 
compelled to decline the insertion of a most apt and witty article on certain Dignitaries, fn\ 
whom we entertain great personal respect. We think the parties themselves would rather h 
amused than offended by it; but *' weaker brethren'* migfit feel differently, and we therefor 
reluctantly return it. o .*/ .t 
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Pertinetp et nescire malam est, agitamua." „ 

We have entered into a Work toaching Lawa, in a middle tonn, between the apeeuUtif e and 
reterend dueonzaea of Pbiloaophen, and die wricinga of Lawyera." Bacok. 



ON THE STUDY AND PRACTICE 
OF THE LAW, 



In a Letter addmaed to a Gentleman intended for 
dte Bar, paeting through a Solieitor't office, and 
whidi wtay be ueeful to Articled Clerku 

[prom a CORRXBFOliDBNT.] 

BiPORB I proceed to point out the course of 
itady irhicQ I ad? iae yon to pursue, and the 
•lementar 
eonanlt 

with some preliminary instruction regarding 
Toar general conduct in the transaction qf 
nuine$s ; the best means of obtaining a 
practical knowledge of the routine of pro- 
fessional <iQty, and the details which will 
enable yon to combine the skill of a man of 
business with the learning of a lawyer. 

Yon will do well to arail yourself of all 
leisare hours to understand and make your- 
self master, as soon as possible, of those ele- 
nentarr books to which your attention will be 
directed. When tolerably well understood, 
they will enable you to comprehend the de- 
tails of bosiness in the office, and elsewhere, 
with much greater facility than the mere 
routine of such details alone could otherwise 
afford. But though elementary knowledge 
and elementary books are absolutely essential 
in the commencement of your studies, yon 
must never forget that it is detail, and detail 
ahne, that must ultimately be the business 
of your life, the source of your professional 
gains and professional honours; and that 
eTen elementary knowledge is by far the most 
▼alnable,' the best understood, and the most 
lasting on the memory, when it is acquired 
through the medium of detail. 

In this office vou may see a certain routine 
of business, which, after you have left it for 



principles; but it should be your anxiety 
never to rest satisfied with such a state of in- 
formation. You will find, hereafter, that it 
will be of the very essence of your profes- 
sion to pass beyond the surface into the ele- 
ments and foundation of these uninteresting 
minutisB. To pursue the same observation : 
whenever an instance of business occurs in 

, ^ , the office which engages your attention, or 

iary works which I recommend you to I becomes a part of your duty, do not be satis- 
. I consider it useful to commence fied with the particular part which vou are to 



transact, — trace it from the beginning, unra- 
vel its complexities, pursue it watchfully to 
its termination, enaeavour to throw kn 
interest around it, and, as much as you can, 
to make it your own. You may often, in this 
way, succeed in suggesting something mate- 
rial, that others have not observed ; you may' 
prevent mistakes, and guide the aftaif to a 
more useful or more advantageous conclusion. 
Your own experience is, in the mean time, 
growing with your labours : not to mention in 
now hifh a degree your zeal and industry may 
be cultivated by habit, and how firm and bow 
warm it makes those friends on whose behalf 
they are exerted. 

Let it be therefore your first care always 
to master the principles of that which imme- 
diately engages your exertions ; next to this, 
pass two or three hours daily in reading the 
elementary books which I shall hereafter re- 
commend. There are various others to be' 
afterwards read, but those I refer to will suf- 
fice for the present. Do not be alarmed at 
their number. Three hours a day, for a year, 
would make you thorough master of them all, 
without trenching upon more active labours ; 
and a man who would devote that time steadily 
to reading in his profession, would become, 
in seven years, one of the first lawyers in the 
kingdom. 
I add but a word more on your ulterior 
vt here, therefore, consider the detail, 'the I pursuits. When you have acquired as much 



the Bar, yoo will have no further opportunity 
of observingu During the perioa that yoo 



Kctice, and the routine, that are passmg 
ore your eyes, as the primary objects ; and 
io not esteem any thing as too insignificant 
for your attention. Having observed it, en- 
^voar, by research, and by inquiry and 
conversation, to trace its meaning, its history, 
And use, in all the ways that occur to you. 



as will be useful to you here, you will find the 
same observation applicable, in another shape, 
to your subsequent studies. You will go to 
a rleader^s oflice ; when there, attend, as the 
first object, to the details of that office ; col- 
lect, from the business of the office, and, at 
your leisure, from books, the precedents and 



ion wiU often find those who know the ron- forms of pleading ; and not merely collect* 
tine without the leut apprehension of its but observe and understand them, with all the 

HO. I. C 
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attention of which you are master. Diaen- 
tangle the obsolete and tautologous lan<;ua^e 
of which they are made up. Observe the 

f joints they put in issue— •the strictness and 
ogical accuracy with which they brin^^ out 
the matters to be tried in the cause, and with 
which they reject and cut off the extraneous 
and collateral confusion that belong to all 
questions in dispute. Observe the evidence, 
and the rules of evidence, as applied to these 
forms of pleading. And afterwards, those 
forms of records •which follow upon Xht ver- 
dict and thejudgment, till the suit is termi- 
nated. 

The reading of Cases, and search after 
them, will be the ultimate stage of your pro- 
fessional studies. This, again, is but the 
detail of that study which you will never re- 
linquish while in the profession. The sooner 
you are in a situation to give up elementary 
reading, and devote yourself to these details 
and practicd researches, the better. Lastly, 
remember that yours is a profession of inces- 
sant competition. Your competitors are 
daily and nightly at their labours in the closet ; 
and it may be stated, as a proposition true, as 
a general one, that professional diligence, and 
professional honour and profit are correspond- 
ing and co-equal. 

I now proceed to enumerate the several 
departments of study and practice, which it 
will be your duty to pursue, in order to ob- 
tain a thorough knowledge of your profes- 
sion. 

1. Deeds and Aort:ement8, noticing their 
forms, and particularly the forms of cove- 
nants and agreements, and of the mode of 
deducing titles to estates. You will have an 
opportunity of seeing deeds, agreements, and 
abstracts; and while directing your attention 
to this subject, you should read and digest the 
second volume of Blackstone ; IVatkins's Prin- 
ciples of Conveyancing ; ff^atkins or Scriven 
on Copyholds; Z,27</e(on*« Tenures ; Preston 
on Estates and Abstracts ; Svgden^s Law of 
Vendors and Purchasers ; Coke upon Little- 
tmi; Sanders ou\}%t%\ Shepherd's TovLchiione\ 
'J5urti>n*s Compendium ; and Piatt on Cove- 
^^nants. llie references in these and the other 

books, after mentioned, should be consulted. 

2. ^niTS IN Chancery, the forms of plead- 
ings, and the jurisdiction and practice of that 
court, will next deserve vour attention, par- 
ticularly as regarding injunctions, which 
connect themselves with Actions at Law. 
You will also have an opportunity of seeing 
bills, answers, and proceedings in Chancery ; 
and while directing your attention to this 
point, you should read Mifford^s, Cooper*s, or 
Lube's Pleadings ; Van Heythuson^s Forms, 
a Synopsis of the Practice of the Court \ and 
Afaddock's Principles of £quity. 

3. Acquire correct knowledge regarding 
Actions at Law, and their different sorts, the 
modes of prosecuting and defending them, and 
particularly of the pleadings and the practice 
iif the courts of King^s Bench, Common 
Plea9, and Exchequer. You will also have 
an opportuinty of seeing proceedings in ac- 



tions, and you will be materially assisted by 
reading the third volume of Blackstone; Boote'w 
Suit at Law ; Stephen on Pleading ; Tidd's 
Practice ; and Chitty*s Pleadings. You will 
do right, if, in term time, you go through the 
different offices, and make yourself well ac- 
quainted with the business transacted at each, 
take as much responsibility upon yourself 
as you are able, and copy all forms, ad- 
verting particularly to the number of days 
necessary to be observed in the different pro- 
ceedings, on which the practice wholly de- 
pends. 

4. Observe the Tkials of causes, study the 
rules of evidence, and the minor points neces- 
sary to be attended to in preparing for trial. 
This you will obtain by attending to causes 
as they proceed,— by a close consideration of 
the pleadings, and of the precise facts, and 
the exact evidence necessary to be, and whicli 
can be adduced, — ami of the notices proper 
to be given ; and, by reading Peake*s, Phil^ 
lips^s, and Starkie's, Evidence, the Nisi Prius 
Reports, and Selwyn's Law of Nisi Prius. 
The different text books will materially help 
you, viz. Bailey or Chitty on Bills of Exchange, 
Rosses Law of Vendors, Long's Law of Per- 
sonal Property, Abbott on Shipping, Paley*s 
Principal and Agent, Lawes on Charterpartiea^ 
Montagu and IVhittaker on Lien, Caldwell on 
Arbitrations, Montagu and Gow on Partner- 
ship, Parke or Hughes on Insurance, Holt' 9 
or George's Law of Libel, FeU on Guarantees, 
and Adams on Ejectment. 

6. Obtain a knowledge of bankruptcy . This 
will be acquired by actual business, and by 
seeing the proceedings which are kept under 
all commissions, and by reading and digesting 
all the bankrupt statutes and general orders 
in bankruptcy. You will also peruse Cooke's^ 
Eden's^ Montagu's, Christian's, Cullen's, or 
fVhitmarsh's, Bankrupt Laws. The examina- 
tion of bankrupts and witnesses before commis- 
sioners, forms a material part of business in 
bankruptcy, and deserves particular atten- 
tion. 

6. Acquire a general knowledge of the 
law relating to kxecutors and adminis- 
trators. This will connect itself more or 
less with the foregoing. Toller's Law of 
Executors and Administrators, and Presian 
on Legacies, should be well digested. 

7. Acquire a thorough knowledge of mer- 
chants' accounts, and of the habits, manner, 
and forms, of business in general, not only in, 
but out of the profession, and of every subject 
connected with the law of merchants. In 
Beawe^ Lex Mercatoria, by Chitty, you 
will 6nd much useful information. 

8. The practice of sessions is very neces* 
sary to be attained, and this you will find In 
the fourth volume of Blackstone, Nolan's 
Poor Laws, and Chitty's Criminal Law. Of 
this practice I profess no particular know- 
ledge, and therefore am unable to promise 
you any insight into it in our office. 

9. liie practice in election cases it Is 
also desirable you should be acquainted with, 
and this you will find in Mr. Roe's or Mr* 
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Moters^s pabBcation, and m Sergeant Pech 
xoelts cases. 

10.^ The common lawyer may have frequent 
occasion to be employed in matters con* 
nected with the courts of Admiralty, and 
Ecclesiastical courts. The Admiralty busi- 
neas is divided into that of the Prize court, 
and that of the Instance 4:onrt. The general 
forms of proceeding in both are to be col* 
iected from darkens Practice, and MarriotVs 
Formulary. The forms of proceeding in the 
Admiralty court are those of Robinson^ 
Edward, and Dodson: in the EcciiSsiASTi- 
CAL couits, those of PhOlimore and Hag* 
gart, 

11. Some knowiedi^e of the law of Scot- 
land may be desirable ia the more advanced 
periods of study with a view to practising 
before the House of Lords. 

12. The Law or nations is incidentally 
touched upon in many courts ; on this sub- 
ject. Fattens Law or Nations is the most 
approved authority. 

In the hope that these suggestions, which 
are of a practical description and the result of 
eiperience, may he of use to you in your pro- 
fessional ^career, I remain, &c. &c. 

S. 

We iniert this article on accoont of its peculiar 
atility to oor junior readers. We pablish it by 
the permission of a solicitor of long experience and 
extensive practice* From the same source we are 
promised namenms other contribotions on the con- 
dact of btaainess, and the management of an office, 
which, we think, will be valuable^ not only to 
articled and other clerks, hut to the piiacipals of 
every professional establishment. 

ADMINISTRATION OF JUSTICE IN THE 
SUPERIOR CX)MMON LAW COURTS. 

^LTSaATIONB IN TRS PRACTIGI. 

Wb proceed to notice the principal changes 
which have taken place under the recent Act of 
I Wm. IV. c. 70, "for the more effectual 
administration of justice in England and 
Wales.'* We shall arrange the subjects ac- 
cording to the order of their general import- 
ance. 

We particularly congratulate the profession 
upon the authority conferred on the judges, 

to ASSIMILATE TBB PKACTICE OP ALL THE 

COURTS, in matters over which they have a 
common jurisdiction. We consider this to be 
one of the most beneficial improvements that has 
hcen effected. Henceforth one system will be 
established by the judges, either unanimously, 
or by eizht or more of them, including the chi^s 
of each court. The mode of proceeding will 
thus be rendered more certain ; the practitioner 
will more easily acquire a knowledge of its 
details ; and much expense, delay, and annoy- 
ance, will be avoided on points of practicCy and 
technical forms and usages, which formerly 
prevailed in the different courts. 

The alterations in the terms and sittings will 
have the effect of facilitating legal proceedings, 
and rendering the arrangements for the trial of 
caoses less dependent on contingencies. Thus 
Hic fittings aad assisei being nearly (ttt from 



the uncertainty of their commencement and 

duration, the suitors will be better enabled to 
calculate the probability of the comini; on of 
their trials on any given occasion. This will 
be no small advantage to the public, and will 
diminish not only the expense aad trouble of 
preparing for trial, but mitigate the evils of 
postponement. 

The future modes of procedure adopted by 
the Act regarding bail, both in town and 
country, are also great improvements, curtail- 
ing the expense to the debtor, and relieving the 
bail from much inconvenience, and often Froni 
considerable risk. 

We are enabled to lay before our readers 
a variety of practical observations and instruc* 
tions, which, we trust, will be found generally 
useful in the commencement of the operation 
of the Act.. 

Admission ofAttornies in the Exchequer , 
By the lOlh section, the court of Exchequer 
is thrown open to the profession at large, but 
many attorneys are not aware that, before they 
can avail themselves of the privilege, they 
must be admitted " in open court*' as ol^- 
tomeys; and, it is remarkable, that at the time 
the alteration commenced, namely, on the 
13tb of October last, \yide last section,'] no 
person could avail himself of the intended 
benefit, for there was no court sitting to admit 
him. 

Perhaps it was not intended to compel the 
attorneys of the courts of King's Bench and 
Common Pleas to go through the ceremony of 
an admission in the court of Exchequer, and 
particularly as many attorneys have been 
admitted, and sworn in as solicitors of that 
court. A correspondent, who has reminded us 
of this part of the Act, suggests that, by a 
liberal construction of the clause, it might thus 
be read : "All attorneys of the courts of King's 
Bench or Common Pleas shall be permitted to 

Sractise m the court of Exchequer, without 
eing obliged to employ a clerk in court*'* 
However, the attorneys of the other courts 
may be admitted in the following manner: 
Take the admission in either of the other courts, 
to a baron, at chamben, and obtain his fiat, 
for which a fee of half a guinea is required, 
but it is customary to pay a guinea. Theu 
attend at the sitting of the court at West- 
minster, and produce the admission of the other 
court, and the party applying will be sworn in, 
and receive his admission as an attorney of the 
court of Exchequer (a)« 

Abolition of the Courts of fFales, and qfthe 

City and County of Cltester. 

These local courts are abolished by the 14th 

section, and the 16th and 1 7th sections enable 

the attorneys of these couKs to be admitted 

in the courts of Westminster under certain re- 

(a) Before this statute, the prosecution and de- 
fence of actions was carried on by four sworn clerks, 
or attorneys, who were appointed by the clerk of 
the Pleas for life, and sixteen side clerks, or clerks 
in court, four of whom were apfioinied by each of 
the attorneys or clerks. Ttd. Pr. p. 68, 9 edit* 
5 Frice, 559, note Man, ex. Pr. 
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gulations, which are specified in the Act of 
which we have given a summary. 

After the Act shall have taken effect, the suits, 
whether in law or equity, pending in any of 
the abolished courts, are to be transferred to 
Chancery or the Exchequer, if in equity ; and 
to the Exchequer, if in law. No directions, 
however, are given, as to the mode of transfer- 
ring them. If they are at law, the following 
suggestions may be useful : 

If process has been served, but the defend- 
ant has not appeared, the copy of the process 
should be sent to the Lonaon agent of the 
defendant. 

If, in the same stage, the defendant does not 
appear, an affidavit of the service of the writ 
should be sent by the plaintiff's attorney to his 
•gent. 

If the defendant has appeared in the court 
below, and the declaration has been delivered, 
but the defendant has not pleaded, the plain- 
tiff's attorney should transmit the draft declara- 
tion, and the defendant's attorney the declara- 
turn as delivered to their respective agents. 

Should interlocutory judgment have been 
signed below, the whole proceedings should be 
Sent to the plaintiff's agent. 

If the cause be at issue, proceedings must 
then be transmitted respectively to the agent of 
each party. 

If final judgment has been obtained by the 
plaintiff, but has not been satisfied, execution 
must issue from the Exchequer* 

If the defendant's attorney in the court 
below has not instructed his London agent, 
then all notices, rules, and orders in the inferior 
cause may be delivered to the defendant, or 
his attorney in the court, until notice of an 
agent t>e given him. After such notice, all 
rules, orders, and notices must, according to 
the present practice, be delivered to the agent. 

Bailable process will, it is presumed, be sub- 
ject to the same rules. If bail has not been put 
in, it must be put in and perfected in the Ex- 
cheouer, and justification must be compelled 
by triat court (6). 

By 7 and 8 Geo. IV. c. 71, s. 7, "No 
sheriff within the principality of Wales, or the 
counties palatine of Chester, Lancaster, or 
Durham, shall, upon any mesne process issuing 
out of any of his majesty's courts of Record 
at Westmmster, arrest or hold any person to 
special bail, unless such process shoula be duly 
marked and indorsed for bail, in a sum not less 
than fifty pounds." It is conceived that the 
words ots. 13 of the present Act, "That from 
and after the commencement of this Act, his 
majesty's writ shall be directed and obeyed 
within the county of Chester, and the county 
of the city of Chester, and the several counties 
in Wales, in like manner and to the same 
extent, and to and for all intents and purposeii 
whatsoever, as the jurisdiction of such courts 
(King^s Bench, Common Pleas, and Exche- 
quer,) respectively is now exercised in and over 

(ft) For iiiitractions to the London agents on thu 
Sobject, vide Jkfr. ChapmarCi useful book on the pre- 
sent "Practice of the Superior Courts," pp. 31-3. 



the counties of England not being counties pa- 
latine," will have the effect of taking, for tlie 
future, all the inhabitants of Chester and Wales 
out of the protection of s. 7, of 7 and 8 Geo. 
IV. c. 71, and rendering them liable to arrest 
for 20/. according lo s. 1 of that statute. 

Terms and Returns. 
The principal object of the 6th section of 
this Act, was to ^x the commencement and 
conclusion of Easter and Trinity terms: but 
this is not very precisely attained, for, "if the 
whole, or any number of the da js intervening 
between the Thursday before, and the Wed- 
nesday after, Easter-day, shall fell within 
Easter term, there shall be no sitting in banc 
on any of such intervening days, but the term 
shall, in such case, be prolonged for an equal 
number of days, exclusive of Easter*day, and 
the ensuing Trinity term shall begin and end 
the same number of days later." The com- 
mencement and conclusion of those terms are» 
consequently, still variable, though compara- 
tively in a small degree. 

Before this enactment, Hilary term always began 
on the f3d of January, and ended on the Itth of 
February. £aster term began the Wednesday after 
Easter Sunday fortnight, and ended on the Monday 
three weeks after that Wednesday. Trinity term 
began on the Friday after Trinity Sunday, and 
ended on the Wednesday after that Friday fort- 
night. Michaelmas term began on the 6th of 
November, and ended on the tBth. If, in thi« last, 
or Hilary term, the day of the month on which it 
began or ended happened to be a Sunday, it begaa 
or ended on the Monday after. 1 Bf. Com.f78; 
Sfdman Jan, Aw^ 1, S, s. 9; TmU Prae» p. 105, 
edit. 9 ; Arehb. K. B. Prae» vol. 1, p. 41. Hilary 
term always began eight weeks after the day oa 
which Michaeliiuw term ended« and ended fourteen 
weeks after the day on which MiclMelmas term 
began. Man. Eielu App. 2. 

The general return-days were, before this Act, 
marked by their di&tance from certain holy or feast 
days. Anciently, when any of these days fell on a 
Sunday, the court actually sat on tliat day. This 
mode had, however, long been disused; and no 
judicial act was done, or supposed fo have been 
done, till the Monday. Tid. Prae. p. 106, edit. 9. 

Sittings at Nisi Prius, and on Special Cases. 

The 7th section, which limits the sittings at 
nisi prius to twenty-four days after the three 
terms of Hilary, Trinity, and Michaelmas, 
and to six days after Easter, contains a pro- 
viso, that a day or days may be specially ap- 
pointed, not being withm the twenty^four days, 
by consent of the parties, their counsel, or 
attorneys, for the trial of any cause at nisi 
prius. 

This provision, which might have the effect 
of nullifying the restriction of the length of the 
sittings, (which is a material object of the Act,) 
will of course not be resorted to except on 
occasions of great importance, or at seasons 
when tbe general business of the circuits and 
the sessions will not be impeded by these 
individual arrangements. 

The sittings of the judges of the Ring's 
Bench for the despatch of term business out of 
term time, are now abolished, by s. 5, which 
repeals 3 Geo. IV. c. lOS, for faciliUting tbe 
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(fe^patch of botinm in the court of King's 
Bench. 

Bail in Town. 

The time of the court will now be constder- 
ablj laved by the justification of bail at tiie 
cbamben of one of the judges. 

Before the| late Act, this proceeding could 
not be taken at chambers during the term, 
except by consent of the opposite party (6). 
And in vacation, only, when the defendant 
was in custody (c). 

Bail in the Country, 

The 31st and 22d sections contain Taiuable 
provisions as to the surrender by bail, of their 
principal. 

Before this enactment, it was necessary to 
bring the party up from any part of the country 
ill wnich he might be, in order to surrender 
him in court, or at a judge's chambers (d). 

If he were already in custody, he must be 
brought up by habeas corpus, in order to 
render him (e). 

The clauses on this subject, and the mode 
of proceeding are so material at this time to 
practitioners in the country, that we subjoin 
them with the necessary practical directions. 

By the list section it is enacted, that a defend- 
ant, who shall have been held to bail opnn any 
aMfoe process issued out of any of his majesty's 
superior ecrarts of Record, may be rendered in dis- 
ehatge of his bail, either to the prison of the coort 
•at of which socb process iaaued, according to the 
pnctiGe of such coort, or to the common gad uf the 
coonty in which he was so arrested, and the render 
te tkt eounUy gaol Aall be effected in the manner 
feUowing ; that is to sav, the defendant, or his bail, 
or one of them, shall for the purpose of such 
render obtain an order of a judge of one of his 
majesty's soperior coorts of Westminster, and shall 
iodge nteh ordtr with the gaoUr of inch coonty gaol, 
and a naCiee in writing of the lodgment of soch 
order, and of the drfendant't being aehtaUy in cuttody 
of soch gaoler by virtoe of soch order, tigned by the 
defendant, or the bail, or either of them, or by the 
ettomey or agent of any or either of them, ihall be 
deUoered to the plaint^i attorney or agent, and the 
sheriff, or other person responsible for the custody 
of debtors in sncb coonty gaol, sliall, on such ren- 
der io porfected, be duly charged with the custody 
of sttch defendant, and the said bail shall be there- 
opon wholly exonerated from liability as socb. 

The following course must he pursued to 
effect the render, and enter the exoneration. 

Requisites to obtain thcjtidge's order.^-The 
name of the court out of which the process issued 
*-4he christian and surnames of the plaintiff and 
defieodant, and of the bail to the action — whe* 
ther the application is at the instance of the 
defendant or. his bail-*and if, by one of the 
bail only, which of them — the sum for which 
the defendant is held to bail — ^the state of the 
cause— whether before or after declaration, or 
after final judgment ; and, if after judgment, 
the amount of the damages and costs, and the 

(») S W. Bl. 1064. Tidd's Pr. f 63, ed. 9. 1 
Mrckb, K, B. 11)9. 

(r) 4S Geo. III. c. 46, s. 6. 1 ArM. K. B. 
118-9. 

(d) AtM. K. B. Prac. vol. I, pp. 313-4. 

(0 Ibid. p. 313. 



gaol to which the defendant is to be readered* 
[A copy qfthe order should be kept,"] 

To enter the exoneretur on the bail piece-— 
An affidavit, and the gaoler's certificate in the 
following fonns, must be sent to the agent in 
town: 

[Coort] [Name of Cause.] 
A. B. of , ice, maketh oath and saitli, that 

the above-named defendant was, on the day 

of , rendered to the custody of the sheriff of thio 

county of , in discharge of bis bail ia 

this action, pursoant to an order of the right honour- 
able Charles Lord Tenterden, dated the 
day of , obtained for that purpose ; 

and, at the time of such render, the said order was 
lodged with the keeper of the said sheriff's prison at 
, in the said county of , 

and that the said defendant is now in the actual 
custody of the keeper of the said prison, by virtue of 
such order. [This affidavit must be before a com- 
missioner not concerned as attorney in the caose.] 

This is to certify that A. B. rendered himself to 
the custody of the sheriff of , on the 

day of , 183 , in disdiarge of his 

bail at the suit of C. D. under and by virtue of an 
order of the right honourable Charles I^ord Tenter- 
den, dated the day of 183 . 

E.F. 
Keeper of the sheriff** prison for the county 
of , situate at ; 

The same forms (varying them according to 
the facts) are to be observed for rendering a 
defendant under the 22d section* 



BIOORAPHICAL 8KBT0H OF 

THE LATE MR. BRODRICK. 

Thb subject of the present short memoir was 
an only son, and was born at Union place, 
Newington, Surrey, in 1784. His family was 
originally from Yorkshire. His father was a 
captain m the East India Company's service* 
From his uncle, who was a wealthy ship owner, 
it is l^lieved he inherited a considerable por- 
tion of property. At an early age he was sent 
to the school of Dr. Fletcher, at Beckenharo^ 
in Kent ; where he remained until lie was re* 
moved to Harrow, and at the latter place 
he was contemporary with the present Sir 
Robert Peel. We understand they were on 
terms of friendship with each other, their desks 
were near together, and those who visit the 
school will find the names of these two future 
ornaments of society cut by their own hands 
into one of the desks. In due season he was 
sent to Univetsily college, Oxford, where his 
progress was considerable, but we have not 
been able to ascertain whether he took honours. 
In 1816 he was called to the bar: hav- 
ing a considerable private fortune, he did not 
at first propose to practise, with a view to 
following the profession as a source of emo- 
lument. For the first five years, therefore, of 
his practice, we do not find him brought in 
any remarkable degree under the notice of the 
public. During this period, however, he was 
known as a practitioner of great promise at the 
Hertford, Chelmsford, and Old Bailey sessions. 
He was first brought into celebrity by the trials 
of Thistlewood and the other Cato-street con* 
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ipiraton, for high treason ; and his reputation was 
further advanced by his moitable and ingenious 
argument against the conviction in tlie case of 
Fauntleroy, From that time forth his business 
increased rapidly. In consequence of this 
increase of practice, he had been repeatedly 
obliged to absent hiniself from the Hertford 
and Chelmsford sessions; and at the Michael- 
mas sessions, 18^9, he took a step, which is 
always viewed as a certain proof of great suc- 
cess in the higher branches of the profession, 
namely, that of leaving his sessions. For 
some time before he came to this determi- 
nation, he had eiven up his regular attend- 
ance at the Old Bailey, and he now declined to 
go there, except on special retainer. On the 
circuit he had the best business as a junior 
counsel ; and, latterly, at Hertford and Chelnis- 
Ibrd, he was almost always selected as leader; 
at Chelmsford, indeed, so great was the 
demand for his services, that it constantly 
happened that he was offered a retainer on 
both sides in any cause of importance. In the 
King's Bench his business steadily increased; 
and, it is believed, that few men behind the 
bar had better practice. It was generally 
understood, that, in the event of any addition 
to the number of king's counsel, his name 
would have been found among the first of the 
number to be promoted. Flattering as Ihis 
success must have been to him, he suffered 
from private afflictions of no ordinary magni- 
tude; within a short period, he had to mourn 
the loss of two of his daughters, the elder 
of whom had just attained to the age at which 
a child becomes an object of more than< com- 
mon interest to a fond and affectionate parent. 
These events left his spirits permanently de- 
pressed ; those, with whom he was in habits of 
intimacy, could perceive that he never forgot 
the loss he had suffered ; and affliction, added 
to the perpetual and severe labours attendant 
on his practice in the profession, gradually 
affected his health. During the last winter, he 
laboured under frequent attacks of indisposi- 
tion ; his avocations, and indeed his indefatiga- 
ble temperament, would not permit him to 
adopt the means necessary for recovery ; a con- 
tinual cough soon attacked him, and he adopted 
temporary medicaments during the last term, 
and the summer circuit, to enable him to 
bear up against his labours until the long 
vacation. 

At length this period of relaxation arrived, 
and he set out for the north, in order, if possible, 
to recruit his health ; he went into Northumber- 
land, and on the lOtli ultimo was on his way 
home through Newark, when, as he stopped to 
change horses, he became so seriously ill, that he 
was forced to go to bed. Indeed, he had been 
growing gradually worse during the latter part 
of his tour: he lingered during that day and 
the next ; and on Tuesday, the 12th of October, 
he expired, in the 47ih year of his age. He 
retained his senses to the last, and after settling 
his worldly affairs so far as his state would per- 
mit, one of the last objects of his anxiety was 
his faithful clerk. This worthy man, whose 
attentions to him in his professional career had 



been unwearied, be knew would soon be lefl 
to begin the world again, with an invalid wife 
and seven children. 

The immediate cause of Mr. Brodrick's 
death, it is understood, was rheumatic gout, the 
effects of which had extended to the heart. 
He has left a widow, a son, and four dau5h- 
ters: hi» mother, we believe, is still alive. 

Of the talents of Mr. Brodrick, perhaps his 
great success at the bar is the best criterion v 
his knowledge of law was, for his standing, 
both extensive and deep, his indu:«try \ftas 
indefatigable, his mode of speaking, though 
perhaps never rising into eloquence, was al- 
ways plain, clear, and persuasive. In the con- 
duct of a cause be was firm, zealous, and 
undaunted : he always regarded the success of 
his client as his paramount object, and no 
exertions were spared by him which tended- 
towards its attainment. The happy medium 
seemed to have been obtained* by him, that,, 
while he pressed his client's case with all neces- 
sary boldness, he never infringed on the proper 
rules of respect towards the court. 

We have hitherto spoken of the subject of 
this brief memoir prmcipally as regards the 
powers of his mind; it would, however, be 
hardly doing justice to his memory, if we were 
to pass over the qualities of his heart in totaf 
silence. Throughout his professional career, the 
conduct of the late Mr. Brodrick was marked 
by that high sense of honour, and correctness 
of feeling, which ought at all times to be inse- 
parable from the character of an English advo- 
cate. Distinguished for those courtesies whiclr 
mark the gentleman, and adorn and dignify the 
man of liberal education, he was simple and 
unassuming in the highest possible degree, and 
the kindness and benevolence of his disposition 
will be best attested by the deep and universal 
regret which his untimely death has spread 
through all ranks of the legal profession* 



REVIEW. 

Second Report made to his Majesty, by JoHit 
C AMPBfiLL, Willi AM HfcNRY Tinnf.t,Fran- 
CIS Williams Sandkrs, Lewis Duval, 
John Hodgson, Samuel Duckworth, 
Peter Bellinger Brodie, and John 
Tyrkel, Esqs., Commissioners appointed to 
inquire into the Law of England respecting 
real Property; comprising the subject of a 
general Registry oj Deeds and Instruments 
relating to Land, Ordered by the House of 
Commons to be printed, June 29> 1830. 
London, J. and W. T. Clarke, 1830: Pp. 
102. 

A GENERAL Tej^istry of legal documents basr 
frequentljr engaged the attention, as well of 
the practical lawyer, as of the jurispnident, 
from the date of the Statute of Enrolments^ 
in the time of Henry VIIL, to the present 
time. Local registers have been established 
by several Acts of Parliament in the two most 
important and wealthy counties of England, 
Middlesex (6 Anne, c. xz.) and Yorkshire CS 
and 4 Amie, c. iv*, 6 Anne, c. zxv., &G€0. 11., 



General Registry of Title Deeds. 



S3 



e. ^0* ^^ ^^ sitter kinf^oms of Scotland 
mod Ireland, and in tlie British Colonies, as well 
88 in most of the coantries of the continent, 
general registries have been also long known 
and acted upon. 

Under these circumstances it became 
a matter of earnest and serious import- 
ance to inquire whether a measure of this na- 
ture mi^ht not be beneficially introduced into 
England. The establishment of a General 
Registry has been frequently proposed in Par- 
liament, and is recommended to ^s by the 
venerable authority of Sir Matthew tiale, 
who, with the other Commissioners appointed 
in the time of the Commonwealth to inquire 
into the inconveniences of the law, prepared 
and recommended a bill for an establishment 
of this nature. 

We naturally, therefore, turned to the re- 
port of the present learned Commissioners on 
this subject with much eagerness, anxious to 
learn th« opinion of men so well entitled 
to guide our judgment on the subject. They 
have spared no pains to arrive at a right con- 
t'lu^iion : they have industriously collected the 
opinions ancf experience of this and of other 
countriea : and they have *' unanimously come 
to the conclusion that the establishment of a 
General Registry would be expedient." p. 3. 

We know, however, the difficulties which 
many able men have felt, and still feel, on 
this Btthject ; and therefore, without ofiering 
any opinion ourselves, we think we cannot do 
better than state the principal arguments era- 
ployed in the work under consideration in 
favour of a measure so sweeping and impor- 
tant as that whk;h it recommends. 

The evils of the present system, which a 
General Registry will remove, are thus stated : 

" When the party, ia whom a documentary title 
is shown, is in possession of the land, by occupation 
or receipt of the rents, and also has possession of 
the documents, by which his title is shown, a pur- 
chaser from him is furnished with all the grounds 
of SMurance of which the law admits, that the title 



important deeds, snch as settlements ; these some- 
times afford to more than one party at the same 
time, the presumption of ownership arising from the 
possession of the deeds. 

We shall proceed to mention some of the various 
cases, in which false titles are most easily made by 
suppression of documents. 

The seller or mortgagor may have been the abscv- 
lute owner of the fee simple, and may produce the 
inatmments by which his ownership was consti- 
tuted; but he may have executed some settlement, 
by which his interest has been reduced to a tenancy 
for life. The possession of the estate and of the 
title deeds will have remained unchanged ; and in 
order to impose on a purchaser or lender of money, 
he need only keep back the settlement. 

Again, the seller or mortgagor may he heir-at- 
law of the last proprietor, and may claim as such 
heir, and may suppress a will giving him a limited 
interest ; or be may be heir-at-law, or general 
devisee, of some deceased proprietor, who may 
have made a settlement giving him a limited inter- 
est, and he may claim as snch heir or devisee, and 
may suppress the settlement. 

A proprietor in possession may have mortgaged 
the estate, and, baring withholden or got back the 
deeds on some pretest from the mortgagee, and thus 
being in possession of the deeds, or else plausibly 
accounting for their non-production, and concealing 
the mortgage, he may offer the property as an unin- 
cumbered security. 

Again, a settlement may have been executed, 
limiting a life-interest to the husband, with power 
to appoint the estate to the Issue of the marriage 
as be may think proper, and giring it, in default of 
appointment, to the eldest son in fee or in tail. 
The eldest son, after the death of his father, may 
take possession of the property claiming under the 
limitation in default of appointment : he may sell it 
or mortgage it \ yet an appointment may have been 
made, under which the seller or mortgagor may 
have no estate, or a life estate only, or an estate 
charged with portions for younger children. 

Again, various instances may occur, in which 
revocations of former appointments may be sup^ 
pressed, and the revoked appointments may ha 
produced as giving a title." pp. 3-5. 

The means now resorted to for giving bcgh- 



produced is the whole title, that is, in effect, the "ty against the suppressioiLof deeda are then 
true title ; all beyond this is mere confidence. adverted to. The protection afforded by legal 

But possession of the land is no proof of the ex- estates and outstanding terms of years is mi- 
tent of the interest under which it was acquired; | tiutely entered into, and its well known disad* 
and when the interest acquired was tho fee- simple, | vantages are explained, although very little 



the possession may continue, after a partial dispo 
sitioD, as a mortgage, or charge, or settlement. It is 
obvious, that with regard to all future interests, the 
presomption of title arising from possession is out 
of the question. 

As to the title deeds, tho possession of them is 
never conclusive, and in many cases it cannot be 
had. A change of the possession of the title deeds 
does not, and cannot, always follow the creation of 
an interest in land. In case of a settlement by a 
tenant in fee, who retains an estate for life, the 
deeds are not parted with : in this case the presump- 
tion from the possession of the title deeds altogether 
£uls. There are other cases of the creation of par- 
tial interests in which the deeds are retained by the 
party entitled to the possession of the land. And 
where deeda relate to land which has become 
divided as to ownership, it is obvious that they ean 
attend the possession of only one part of the land. 
So, secondary and reversionary estates or charges 
are not accompanied with the possession of the 
deeds. Besides, duplicates are often executed of 






novelty is introduced into the discussion. 
The doctrines of equitable notice and legal 
presumption are also touched upon, their un« 
certain and fluctuating state pointed out, and 
the dangers attending them enumerated. 

The duficulties of obtaining the production 
of deeds under the preset system are next 
dwelt upon ; the liability to loss and destruc« 
tion is strongly enforced, and the consequent 
hazards affecting the title of lands forcibly 
depicted. The report then adverts to the fa- 
cility of the forging and substitution of deeds, 
and the dangerous temptation to the holders 
of land to keep them concealed, and to sub- 
vert rights thus unprotected. A General 
Registiy will be, in the opinion of the Com- 
missioners, a panacea for all these evils, and 
the advantages are thus briefly summed up : 

" 1st. Titles will be' rendered secure against the 
fraudulent suppression of documenu, and against 
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tbeir non-production through ignoruncey mistake^ or 
•ccident. 

Sd. Titles will be aimplified ; legal estatei tp 
trustees will not be kept on foot and transferred 
after the purposes of their creation shall have been 
answered; thus there will be only one dtle to 
an estate instead of many. 

Sd. Titles will not be exposed to the preisent 
hazard, from the equitable doctrine of notice. 

4th. Titles will not be liable to be defeated by 
the subseonent acts of third parties, 

5th. Titles will not be liable to be defeated 
in consequence of the loss or destruction of do- 
cuments. 

6th. Forgery of deeds will become more pe- 

TIIOUS. 

7tb. The difficulty and expense of giving deeds 
in evidence in courts of justice will be greatly 
diminished. 

8th. Attempts at fraud by concealing prior es- 
tates and incumbrances; attempts at forgery of 
deeds ; and attempts at supporting and defeating 
claims by false testimony will be prevented or mate- 
rially checked. 

9th. Titles will cease to be unmarketable from 
the owners not being able to produce or secure the 
future production of the title-deeds. 

10th. Equitable and secondary estates will be- 
come marketable. 

lltfa. The danger both to purchasers and sellers 
of entering into contracts without previous minute 
acquaintance with the title will be materially dimi- 
nished. 

12th. Both the delay and expense attending the 
inyestigation of titles previous to the completion of 
contracts will be materially diminished; abstracts 
will be shortened ; there will be no tracing of colla- 
teral titles ; no search after documents ; no expense 
in procuring their production. These are now the 
chief causes of delay and expense in tbe transfer of 
real property. 

Idth. The expenses attending conveyance will be 
materially diminished ; deeds will be shortened, and 
they will be lessened in number; such deeds as 
assiCTments of satis6ed terms, and covenants for 
production of title 'deeds will become unnecessary ; 
copies of deeds will be required to much less extent, 
and, when required, will be furnished at a cheaper 
rate. 

14th. Many causes of litigation as to titles, and 
aa to the periormance of contracts, and as to the 
possession and the production of deeds, and as 
to the necessary deeds of conveyance and the parties 
to them, will be avoided." pp. 9^-100. 

The principal objections to a Qeoeral Re- 
gistfy are brouf^ht forward, and severally 
answered at conaiderable length. The expense 
of the Registry is thus dealt with : 

" We were anxious, at an early stage of our in- 
quiry, to form a probable estimate of the expenses 
of a General Register, considering that we could 
not recommend the adoption of tbe measure, unleea 
it should clearly appear, that the amount of expense 
would be moderate, and that the advantages to be 
derived from' a Register would fully compensate 
every expense attending it; for this purpose we 
carefully inspected moat of the offices of the existing 
Registers in this country; and from the books, and 
an examination of the officers, we collected the 
number of instruments which are registered, and 
the causes and amount of different expenses. From 
these sources of information, and from the returns 
of the land-tax asaesamenta, of the population, and 
the stamp duties, and from the communications of 
solicitozs, we have beea able to make mxam approach 



to a aatiafaotory ettiiDaCB of tba extant ^ tha 
saiy establishment and charges; variooa 
on this subject will be found in a paper aubjoinad to 
this Report. It will there be seen, that tha neoea- 
sary establishment will be moderate, both aa to 
extent of building and number of officers ; in fact wa 
are satisfied, that the whole expense of the esta* 
blishment would be less than the aggregate smount 
of the chargea of the exiating Local Registers, the 
enrolment office, and other offices, which may be 
conaolidated with a Register office, or aboliahed. 
There are locrative sinecuTes in moat of these 
offices. In order to cover the expenses of the 
office, and the costs of registration, we think liie 
average expense of registering may be (airly taken 
at 11. 5s. and tbe average costs of searching the 
indexes and obtaining copies of them on the occa- 
sion of a purchase at 10s. These estimates include 
tbe expenses of transmission and postage. It ia 
only iu transactiona of very small amount that theae 
expenses would be at all felt : such cases are at 
present attended with more than usual risk, becauae 
the ordinary modes of investigation, and expedienta 
for protection, which would often cost more than 
the value of the property, are uaually omiited. Wa 
recommend, that, in these transactions, tha chargaa 
for registration and for tbe tranamission of the deada 
to the office be considerably reduced, or entirely 
relinquished.'* pp. 29-50. 

The objection asually inade> and whicli 
has always seemed to us entitled to grtBX at- 
tention — the disclosure of the private trans* 
actions of parties-*i8 also met, and it ia 
mentioned in answer to this objection to a 
General Re^jristry, that it is the deiilierate 
opinion of many eminent bankers and mer- 
chants of London, whose names are mentioned 
in the appendix to the Report, that a Register 
affording a complete disclosure of the affura 
of private individuals will be beneficial to 
commercial credit. 

The very important question whether it ia 
expedient that actual notice of an unregiatered 
deed should affect the priority of a regbtered 
deed for valuable consideration, either at iaw 
or in equity, ia also discussed ; and here the 
unanimity of the learned Commissioners 
seems to have been somewhat disturbed; 
however, the migority of them have decided 
in tbe negative, and the point is thus argued 
by them: 

*' The ressons against expresslj deoving affect to 
notice, seem to be in substance aa follows: one of 
the chief ultimate objects of law, ia to protect 
aeainst fraud. Now it is neceessry for tbe gmdanoa 
of men in tha ordinary conduct of their affairs, that 
the rules of law should be clear and strict ; but 
to defeat contfivances in whatever form they may 
be devised for talung un&ir advantagea of the strict 
rule, the juriftdictida to relieve a^ainat fraud should 
not be strict, but large. The principal object of a 
Regiater is to protect fair purchasers against prior 
secret deeds ; ttiis protection ia not wanted againat 
a deed which is known. Tha man who asaiats a 
frudulent seller or mortgagor in defoating a frur 
purchaser, is not himself a fair purchaser, and a law 
which should assist him aaainat a fair purobaaer, 
would be a law in favor of fraad ; the fraad indeed 
would be of an aggravated nature, aa it would have 
the character of conspiracy. Although no parson 
might be induced to pay tbe full value for an aetata 
under such circumstancea, or actually to advanoa 
money upon it as a security on lawful texBBS, ad- 
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fnteet mights* Md«ot to a pwebMtr* mud 
Mpecuiilj the proper^ might be given in diacheige 
of an existing debt or made a securitj far it ; in 
which case the temptation to the debtor to release 
himielf from immediate pressure might be irresisti- 
ble, and the creditor might take without soruple 
vhaterer he could get from the debtor to satisfy a 
just demand. Ignorance, forgetfvlness, improvi- 
dance, and hurrj, freqaentlj occasion the ttegl6ot of 
lonns, though simple and of the utmost importance, 
foch as uuFolments of bargains and sales, aorranders 
and admittances in case ^ copyholds, presentments 
of costooMrj deeds, the forma of eiecotion of wills 
of Isnd, and of powers, and many other forms ; and 
tuch neglect is peculiarly liable to happen in small 
transsetions, which are entitled to the proteotioo of 
the law no less, and perhaps require it more, than 
thoae of magnitude. The registration of deeds, too, 
most be intrusted by parties to their professional 
agents, who, it is to be expected, would be some- 
tiass careless or forgetful, and sometioies wilfully 
Of oonuptly negligent ; so that whatever care were 
taken to make known the new law and to facilitate 
eonplianoe with its provisions, neglect of ragistra- 
Q^n would oceasionally happen, and every instance 
in which a paraon with full notice should ay means 
of the new law defeat a just purchaser, would 
be considered as a propf of the unjust rigour of 
the Isw, and tend to render it odious. 

Again, as dealings in confidence would still be 
cvried on without registration, a dangerous tempt- 
ttiaii to the abuse of suoh confidence would be 
craaied« Bendes, there must be some form, how- 
ever simple, essential to the validity of regisuatioo, 
and aistekes in this respect must be liable to hap- 
pen, however rurely. Again, even although rea- 
MoabJe diligence were ns^, and especislJy tf delay 
pceuned in registering a deed, there mi^ht be an 
bterral b which superior activity might gain 
priority for a subsequent deed. This, if done in 
Older to defeat a just right acquired, would be 
fried. On such grounda it is, that the courts of 
equitj in this country, and also in Ireland, have 
(UtenniQed that actual notice of an unregistered 
||wtha8e deed shall deprive a purchaser of the 
praefit of his registry, fraud being by aome of the 
Mses expressly stated as the grounds of these de- 
^■iona, and the same rule prevails generally in the 
United Sutes of America. 

As fmud is the ground on which it is proposed to 
give effect to actoid notice against registry, it ap- 
pears to be generally agreed, that no such effect 
^gbt to be given to notice by construction of law, 
^fich is no proof of knowledge, nor even raises a 
fiir presumption of it ; and it is contended by 
tlMae who think that the effect of actual notice 
>boald not be taken away, that sufficient guard 
woeld be provided against effect being given to 
oonotroctive notice, if the preference to be given to 
d««ls according to prioritv of registration were 
tttacted in strong terms, witn an express saving of 
the jarisdictioo of equity in cases of fraud ; or if 
there were a provision, that notice simply, or notice 
by construction of law, should not affect the rule of 
luiofiiy without actual fraud : and further, that 
there are many cases of fraud, of which notice is an 
iagk«dieot, which must escape the jurisdiction of 
^Sni^, if, in consequenoe of an express enactment 
that notice should not have the proposed effect, it 
CUM to be considered as not an ingredient towards 
MBstitating a case of fraud. 

It is contended, on the same side, that a state- 
ment which has been >n>ught forward, that the 
J>^Bct given to notice has materisUy imoaired the 
benefits of the Regjstsrs aotnally eatabliahed, is not 
founded b' fiut ;'that cases in this oountry and in 



Inland, in which in nnred t taw d d«ad -liak ptf 
vailed against a registered deed, by aid of the doc- 
trine of notice, are not so numerous as to have had 
much effect in producing neglect of registration^ 
and that very few, if any of them, have worked in- 
justioe in the particular instance ; and that other 
means beside the hope of obtsining protection from 
notice, have probably occasioned neglect of regis- 
tering in Yorkshire, and Middlesex, and in Ireland ; 
that the sams neglect is not likely to happen when 
registering shall be universal, and shall be put oa 
an improved footing, and its benefits shall be fhUjr 
understood ; that, in faa, the hope of esoaping from 
the loss of an estate through the means of a chanv 
eery suit, and only in case knowledge of the deed 
shall be brought home to another party, is not likely 
to lead to many cases of neglect of registntioni 
and further, that should such inconvenience be 
found to exist, the remedy will be Mv, bj increas- 
ing the rigour of the law ; but that, if the rigour of 
the law now to be established shall be found td 
work injustice and mischief, there will be noteraedy 
for the time past, and there naay be danger that tM 
remedy applied for the fotnre may be to abiogalsb 
or to annul, by grednal disuse, the whole kar ef 
registration." pp. 56-59. 

It is proper to obserre, that Mr* Bell aidet 
with the roigortty. 

We ha?e thus adverted to what appear to 
us the most important portipnt of the lie|iort« 
It is, however, replete with useful iofonnatloR 
in the details of the proposed plan. It is vrittea 
with much clearness, and we think that, oa 
the whole, it is creditable to the learned hody 
from whom it emanates. 

MEMOIR OF TBB LATB 

MR* GILBERT JON£S. 
Thk profession has lately sustained the lois of 
one of its most valuable members In Mr. Giiv 
bert Jones, to whose memory we pay otir ear^ 
liest tribute of respect. He was a native of Bui* 
lingham, in Herefordshife ; he came to London 
at an early age, and seems at once to hav^ 
taken root at the very spot where be afterward* 
sprung up and flourished, till his 
*« — — way of life 
Had fairn into the sear and yellow leaC" 

He served nearly the whole of his derluUp 
to Mr.Gwatkio, of Salisbury square, whodi«d 
shortly before Mr. Jones*s articles expired. 
That he well employed the many opponoaii- 
tiea for improvement, which a well regulated atr 
torney's office affords, is attested by the fact 
of his ultimately succeeding to the pnctice of 
his deceased master. He was aumitted on 
the Roll in 1780, and thqse clients of Mr. 
Gwatkin who had witnessed his attention and 
ability in conducting that portion of the busi- 
ness which devolved upon hip while a clerk* 
had no hesit^ion in confiding their affairs to 
his car^ now that the entire management of 
them would rest in his hauds» The importance 
of the interests which are of necessity com- 
mitted to an attorney is sufficiently obvioua 
to those who have occasion to seek bis profce- 
sional assistance, and a^ there is nothing in 
which men are more scrupulous than in thf 
selection of their legal adviser, it m^ht be laid 
as a test of the character, of the practitioner^ 
'* tell me who are his clienjtf, ^nd I will tell you 
wlut sort of an attorney he is/' Were (here 
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no other criterion than this by which to form 
an estimate of Mr. Jones, his character 
would stand hish, for he had the honour to 
be concerned Tor many of the nobility, a 
class of clients whose affairs require an inti- 
mate knowledge of the laws and equities of 
property, with which their tenures, entails, set- 
tlements, and family arrangements are so 
closely interwoven) and who, well educated 
tbemselfes, and accustomed to the prompt 
fulfilment of their wishes by their numerous 
dependants, expect in their solicitor a readiness 
to explain difficulties, and resolve doubts, 
in which the ignorance of a superficial lawyer 
would soon be detected. A proof of the high 
opinion entertained of Mr. Jones, by a body 
preeminently qualified to form a correct judg- 
ment of legal abilities, is, that be was solicitor 
to the honourable and learned society of Lin* 
coin's lnn» which reckons among its benchers 
tome of the most distinguished men that have 
graced the bench and the bar of this country. 
Among the clients of Mr. Jones were Sir Vicary 
GibtM, and Sir James Mansfield, both of whom 
reposed such confidence in him, that he was 
appointed an executor in the will of each. He 
likewise enioyed the confidence of two other 
eminent judges still living ; the one whose early 
fetireroent from the Rolls court has always 
been regretted as a great loss to the public ser- 
vice, and the other who now so ably fills the 
nme judicial seat Mr. Jones was, with his 
oartner, Mr. Green, appointed solicitor to his 
Majesty's Commissioners of Woods and Fo- 
rests; the vast increase of business in this de- 
partment of late years, must have given occa- 
sion to most solicitors of extensive practice in 
the metropolis, to have some transactions with 
that firm, so that the generality of our readers 
will not need to be informed of the satisfactory 
manner in which its business was and is con- 
ducted. It may easily be supposed, that, with 
feuch connexions and appointments, Mr. Jones 
was able to realize a competent fortune. He 
bad the good sense not to make himself in his 
old age a slave to the continual acquisition of 
money; he retired from general practice in 
1816, and from the post of solicitor of woods 
and forests Ave years afterwards. After his 
retirement he resided during the summer 
months at Footscray, in Kent. While riding 
out in that neighbourhood, at the age of 72, 
his horse fell with him, and he died in conse- 
quence of the injuries he received. 

Mr. Jones sat in Parliament for Aldborough, 
in Yorkshire, from 1806 to 1812 ; he made no 
pretensions to oratorical fame, but his sound 
judgment and experience, with his habits of 
business, rendered him a very serviceable 
member on committees. He had much at 
heart the credit of that branch of the profession 
to which he belonged, and was anxious that the 
characters of all its members should stand as far 
above reproach as his own. He was for many 
^ears a member of the Society of Practitioners 
in the several courts of law and equity. He was 
a man of sterling integrity, and high honour; of 
good abilities, and solid attainments : his man- 
nets were amiable and polished, he was univer- 



sally respected in the profession, an^ out of ft 
he was favored with^he esteem and confidence 
of many great and excellent men. 

IMPROVEMENTS IN CHANCERV 
PRACTICE. 

Wx' feel considerable difficulty in making » 
selection from our very ample store of Com- 
mnnications on the improvements of the lam. 
There is, however, one intellifc'ihle principle 
which we intend to follow, so far as circum- 
stances will permit We shall ^rive the pre- 
ference to those sugfl^stions which point out 
practical inconveniences capable qf being easily 
removed. 

It is on this principle that we insert the fol- 
lowing paper for the improvement of the prac- 
tice in the court of Chancery, with regard to 
swearinjif answers and the transmission of 
them from the country. The expense and 
inconvenience of the present mode are fully 
shewn. We think the facts cannot be dis- 
puted, nor the advantage of the alteration 
impugned. 

[from a CORREirONOENT.] 

Answers sworn in the Country, 
It 18, of course, well known to every prac^ 
tising solicitor, that after an answer has beets 
sworn to by a defendant in the country, if it is 
brought to liondon by one of the commis- 
sioners, it is left by him with the defendant's 
clerk in court, who indorses upon it : " Re- 
ceived from the hands of A. B., one of the 
commissioners,*' and then files it with the 
six clerks; hut, if it is not brought by a 
commissioner, it is delivered by one of the 
commissioners to any one who happens to be 
coming to town, in order to be lett by him at 
the public office f and, on leaving it there, he 
takes an oath before one of the masters in 
Chancery, that he received it from the hands 
of A. B., one of the commissioners, and that 
it has remained in his possession ever since, 
and has not been altered. The latter is the 
most usual course : answers being generally 
sent by the guard of the mail, or other coaches, 
who charges half a guinea, and often a guinea, 
according to his trouble, for if it happena 
that he attends at the public office betweea 
four and six o'clock, when it is closed, he ia 
obliged to attend a second, or a third time, 
and charges accordingly. 

An additional inconvenience is experienced 
in the northern counties of the kingdom, for 
as none of the guards go farther than the 
latitude of Liverpool, Manchester, Leeds, 
and York, if an answer happens to be taken 
beyond any of those places, one of the com- 
missioners is obliged to proceed with it to one 
of them, to deliver it to a guard who may be 

J[oing all the way to London. Within the 
ast twelve months, three instances have oc>» 
curred in my own experience, of its being ne^ 
cessary for a commissioner to take three iour- 
nies on puipose out of Westmoreland, to 
Liverpool, Manchester, and Leeds, (each a 
distance in going and returning of 140 miles,), 
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to ddif er aotwers to tlie ^ oardt of tbe maO 
coacbef at those places* in order to prevent 
actacbments in two of the cases, and an in* 
jooction in the third. And another instance 
alio came under my observation during the 
sittiof^ after last Trinity term, where an an- 
swer waited at Lancaster for about three 
weeks for want of an opportunity of sending 
it to London ; and, if inaul^ence had not been 
Ipven, one of the cominissioners must hare 
gone to Liverpool or Manchester (which is 
abofe 100 miles there and back,) to deliver it 
to the guard of the mail, or some othe&coaeh. 

Now all this inconvenience, delay, and ex- 
pense, may be avoided by the following very 
simple plan. Let one of tbe commissioners 
take the answer, carry it to the nearest Post- 
office, and deliver it to the Post- master. Let 
the Post-master, after marking upon it, ** Re- 
ctvocdjrom the handi qfA. B. a commissioner," 
put it in an envelope ; and, after sealing it 
with an official seal« and receiving the post- 
age, addresa it thus, 
"To 

" The Six Clerks of the court of Chancery, 

** Chancery lane, London," 
and transmit it to town bv the next post. By 
this means the answer will arrive at the office, 
where it is to be filed, without having tra- 
velled to town in the pocket of the coachman, 
or guard, tFien to the public office, and thence 
to tbe Six Clerk's office. 

The Six Clerk should mark the time of 
its receipt, in order that*. when necessary, the 
fact may be proved. 

Town Answers 
should be awom before one of the Six CIerk*s 
with whom they are filed, instead of being 
iwom before a master at the public office, 
from whence (for the purpose of being 
filed,) they are generally taken by the clerk 
or agent of the defendant's clerk in court ; 
and who, if he were so disposed, might with 
the greatest ease alter an answer, and subject 
a defendant to an indictment for perjury. 

SHAKSP£AR£ A LAWYER. 

TaonoB great obtcuritj hangs over the life of 
Sbakipeare, it is certain that his early days were 
narked by consideiable vicissitude. When he left 
school, it seems probable that lie for some time as- 
sisted bis father in his trade, either of a woolstapler 
or a glover. But, before be quitted bis native coun- 
try for tbe metropolis, it has been conjectured, and 
With great plausibility, that he passed some time in 
tbe office of an attorney, or the seneschal of some 
nanor court. This conjecture rests priiici pally on 
the frequent use which Shakspeare makes of legal 
terms and phrases ; bis familiarity with which ap- 
pears to he so great aa to indicate a professional 
acquaintance with the law. Had Mr. M alone, with 
whom the conjecture originated, been content to 
depend upon the evidence of the poet's works, be 
would have established a case of great probability ; 
hat, he rather weakened than added strength to his 
cause, by endeavouring to fortify it by something 
like testimony. Unable to find any directly to hia 
purpose, he sought to avail himself of a tradition 
that Shakspeare had once been engaged as a school - 



maater ; and aigailig that mcb floating traditioBB» 
though not perfectly aecorate, osually coduhb «' an 
adumbration of the truth,*' he imagined that 
Shakspeare having in the manner >ast mentioned 
acquired a knowledge of the law, employed hioMell 
in teaching k to others. It is strange that this wild 
fancy should not only have satisfied Malone, but 
that it should have been adopted hy Mr. Whiter 
and Dr. Drake* The Jattei writer supposes that 
Shakspeare, on bis marriage, finding his income 
insofficient to sMet his waota, adopted clua method 
of *' makiog the pot boil." Tbe inconsistency of 
Malone ia extreme. Aubrey, from whom the report 
ia borrowed, aays— >and in the aame aentence in whidi 
he states Shakspeare to have been a schoolmaster— 
that be anderscood Latin pretty well* Malone con* 
tends with Dr. Farmer that Shakspeare knew s» 
little of Latin that he could not have taught that 
language; therefore, he muat have taught law. Bot 
the assumption is perfectly nnneceasary : Shakspeare 
must previously have acquired the knowledge 
which he ia supposed to have ceromonicated— and 
the question is, not what use did he make of hia legal 
learningt but how did be obtain it The snppoeition 
is improbable* aa well as oseless> since there is not 
tbe .slightest reason to believe that there eaisted 
such a class of teachers as that lo which Shakspeare 
is supposed to have belonged. The knowledge o| 
the law was obtained then as it is now, in the office 
otm professional man: and we have no right, with-, 
out evidence, to assume the eatstCDce of seminaries 
for sucking lawyers. The question must be deter- 
mined upon other grounds ; and it mav be presooieJ 
that Maloue became ashamed uf thu monstrous 
conjecturci since, in bis life of tbe poet, prefixed to 
the edition of 1881, be does not revert to it« 

The following passage is quoted by Malone, from 
an epistle to the gentlemen students of the two 
univeraities. by Thomas Nashe, prefixed to Green's 
Arcadia, which was published in 1589. 

'*It ia a common practice now-a-days, among A 
sort of shifting companions, thatruone through every 
art and thrive by none, to leave the trade of Noveiititp 
whereto they weie bom, and busie themselves with 
tbe endeavours of art. that could scarcely Latiniae 
their neck verse if they should have neede ; jet 
English Seneca read hy candle light yeelds many 
good sentences, as bUud i§ a ^tggur, and so forth ; 
and if you intreat him fair in a froatv morning, he 
will affoord you whole Hamtett, I should say^ 
Handfols of tragical speeches." 

Malone says, *' Nashe seems to point at some dra- 
matic writer of that time who had originally been a 
scrivener or attorney : 

' A clerk foredoom'd his father's aool to cross. 
Who penn'd a stanaa when he should engross ;' 

who, instead of transcribing deeds and pleadings, 
chose to imitate Sen^ca*s plays, of which a transla- 
tion bad been published many years before." 

Tbe allusion is unquestionably to a person educa- 
ted to the law — Noverint referring to the commence- 
ment of deeds Noverint Univerti-' Knowallmen, Bfe* 
In some respects it is not inapplicable to Shakspeare, 
as in the alleged want of scholastic learning. The 
writer also appears to sneer at the pUy of Hamlet, 
which word, in the original, is printed in a different 
character from the rest. Malone, however, decides 
that it doea not apply to Shakspeare, principally 
because Shakspeare borrowed nothing from Seneca. 
The commentator is somewhat annoyed by the word 
ifAMLBT, but he is relieved by conjecturing that 
some one bad written a play on the story of Hamlet 
previous to Shakspeare. And be not only satisfies 
himself of the play having been written, but even 
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§gM on the ftutUlir» ciid fpecolatM on what wilt 
probabhf b« fband in it, iliODld "the old pUj of 
Haiblet tver be reeovered." To affirm potitivelj 
that Shakspetra traa the writer uUaded to b^ Nashe, 
woald be to imitate Maloiieio the facility wilh which 
he cuDTcrta fancy into fact; bat, perfaapi, it would 
he equally rash to decide, dogmatically, that 
Shakspeare wu not meant ; especially aa we have 
no knowledge of any play on tlie atory of Hamlet 
preyioos to that of Shakspeare. At any rate it is 
Bofe reasooablc to apply this passage to our great 
bard, than to conclude that he was a lawyer, boMuse 
it had been said that he was a schiM>l-master, 

The question of Shakspeare's connexion with the 
law must, afier all, be decided by the internal eri- 
dence afforded by his writings; and in them we 
And the author reeurring oontinuall}' to the language 
of the law. He nses it with minute propriety, and 
like a man accustomed to it. The passage* which 
might be produced to prove this are almost itinume- 
rable,and chose which haTO been brought forward are 
•either few nor inconclusire. The following are 
given by Malone. 
'* — — For what in roe waa jnirefcaifd. 
Falls upon thee in a much fairer sort." 

(K. Hen. IV. P. n.) 
" Purchase ia here used in iu strict legal sense, in 
contradistinction to an acquisition by descent. 

"Unless the devil have him in /es-«iaip(e, wthfne 

amd feeeoery." {mrr%f W, tf Win.) 

*' He is 'rested an tke am** {Ctmtiy tf £r.) 

«• ~ With BiUi on their necks, 
Be it known onto all men by these presents." 

{Ai jfou Like il.) 
"— *- who writes himself Armigero, 
In any HU, warrunt, oulftonoe, ifr tdtiigoiion." 

(MmryH^. if Wm.) 

^* Go with me to a notary, aeal me there 

Tour timgU bond." {Mtr. rf Venice.) 

"Say, ror non-payment that the debt ahouM 

double." (Veimt and jfdmdt.) 

"On a conditional bond's boouning forfeited Ibr 

non-payment of money borrowed, the whole pe* 

nalty, which is usually the double of the principal 

sum lent by the obligee, was formerly recoverable at 

law* To this our poet here alludes. 

"But the defendant doth that plea deny; 
To 'cide his title, is iropannelled 
A quest of thoughts." (6!smiet ilvi.) 

"In Much ado about Nothing, Dogberry charges 
the watch to keep their fellowa' counsel and their 
own. This Shakspeare transferred from the oath of 
d grand juryman. 

" And let my officers of aueh a nature 
Make an esstmU upon his liouse and lands." 

(jfa sfsn Uke it.) 
**He was taken wUh the manner,*' 

(Lave*$ Labowr Lett.) 
" Eatfeoff^d himself to popularity." 

(A HcN. IV. P. i.) 
. " He will seal the fee-simple of his salvation, and 
cot the entail from all remainders, and a perpetual 
succession for it perpetually." 

(jtU't WeU that Endt TFetf .} 
"Why, let her accept befere exeepUd." 

iTweffih Night.) 
" -*- Which is four terms, or two actions ; and 
he shall laugh without intcroaiittini." 

(jBT. Hen. IV. P. u.) 

Keep leets and lavy-davi.) 

(£. Rickard XL) 
Pray in aid for kindness." (^jlnt. and Clfo.) 
No writer but one who had been conversant 
with the technical language of leases and other con- 
veyances, would have tised determination as lytto- 
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nyasoot to end. Shakipearo fieqoently uses thft 
word in that sense. Sec vol. xvii. p. 188, n. 5 ; and 
vol. XX. p. S35, n. 8; " from and after the deCeraM- 
nation of such a term ;" is the regular language of 
convejrancers. 

" Humbly complaining to your highness." 

(K. I^chard III.) 

"Humbly complaining to your lordship, your 
orator," &c. are the first words in every Bill iu 
Chancery. 

" A kisa in fee-farm ! In witness whereof tlieso 
parties interchangeably have set their hands and 
seals." (rrotfus and Crenidu.) 

" Art thou a/fodary for this act ?" (Cpifrdine.) 

"See the note on that passage, voL ziii. p. 100, 
n. 6. 

"Are those precepts served?" says Shallow to 
Davy, in K. Henry IV. 

" Precept in tbia senae is a word only known in 
the office of a justice of peace. 

" Tell me what state, what dignity, what brnonr. 

Canst thou demiie to any child of mineT" 

(£. Richard III.) 

"— -^ hath demised, granted, and to farm let," 
is the constant language of leases. What poet but 
Shakspeare has used the word demtied in this 
sense T 

'< Tills fellow might be in hi« time a great buyer 
of land, with his statutes, his rocogniaances, his 
floes, his dfuUe vouchen, his recoveries." (Hamlet,) 

The references are made to Boswell's edition of 
Malone's Shakspeare, tl vol. 1821. 

Tbe following are referred to, but not quoted by 
Malone : 

" So should that beauty which yon hold in leaaa 

Find no determtnatitm." (Sonnett xiiL) 

" Now where is he that will not stay so long. 

Till hia friend aickneu hath d«teraimed me." 

(K. Henry IV. P. ii.) 

" O twice, my father 1 twice am I thy aon ; 

The life thou gav'st me first, was lost and done. 

Till, with thy warlike sword, despigbt of fate. 

To niy determined time thou gav'st new date." 

(K. Henry VI. P. i.) 

Mr. Chalmers, who made it a point of conseienco 
to dissent from Malone in every thing, contends that 
the passages adduced prove nothing, inasmuch aa 
Shakspeare might have acquired all the knowledgo 
which he displays of legal language, from tbe pern* 
sal of three books, "Toteirs Presidents. 1578;" 
"Polton's Statutes, 1.^78;" and "Abraham 
Fraunce's Lawier's Logike, 1588." Granted, that 
he might — granted that he had read those books^ 
a question arbes, why did he read them ? People 
seldom read such books for aroasement, and Shak- 
speare was not a man to acquire knowledge for the 
mere purpose of displaying it. His genius placed 
biro above the necessity of such expedients, and the 
noble simplicity of his mind would have disdained 
them. He was of those who <* write what they 
think," not of those who ** sit down to think what 
they shall write." Malone has on thia subject 
expressed himself with culpable carelessnesa. 
Speaking of Shakspeare*s knowledge of legal terms« 
"It has," says he, "tbe appearance of technical 
skill, and he is so fond of displaying it on all 
occasions^ that there is,' I think, some ground for 
supposing that he was early initiated in at least the 
forms of law." Shakspeare indeed displays the 
knoiv lodge ascribed to him, bat he is not fend 
of displaying it. He writes on these, as on all other 
occasions, from the fulness 6f his mind. He naes 
legal language, because early irhpressions had 
given his inind a bias which it would have required 
an eWott to cuntroL No out wai dver more fireo 
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Horn petty nmitj. He wts not only one of the 
gremtest, bnt one of the rooit mipreteodiog of men. 
Hit carelewness of hit literary reputation attests 
this. Snch a man was not likely to read for the 
■ere parpose of display. He bad perhaps read the 
books named by Mr. Chalmers, Irat if so, he had 
read them in the course of professional study. Mr. 
Chalmers did not come to the controversy free from 
prejttdice~4ie was one of the lucklem indivtdoals 
who were deceived by the Ireland forgeries. 
Maione, either from better jadgment, or better 
Ibrtone, stood aloof; and» when the impostore was 
espoaed, enjoyed his triumph somewhat beyond the 
bounds of moderation. Mr. Chalmers could not 
bear this, and published an octavo volume, to show, 
that although the Ireland papers were now proved 
to be forgeries, he, and his brethren in misfortune, 
had been quite right in believing them to be 
genuine. It wts in this volume that he sought to 
account for Shaktpeare's legal knowledge in oppo- 
sitioa to die opinion of Malone. Anger may some- 
times nkake a man eloquent, but it seldom makes 
him impartial, and Mr. Chalmers was too much 
irritated to discuss the matter fairly : not to mention 
that his belief in the authenticity of the Ireland 
manuscripts is not peculiarly fiivorable to his 
character for critical discrimination. It is remarka- 
ble, too, that although Malone had published his 
opinion as earlv as 1790, Mr. Chalmers did not 
think of disputing it, until he found it necessary 
to apologise for his credulity seven or eight years 
afterwards. But dismissing the personal quarrels of 
Mr. Malone and Mr. Chalmers, it will be oseful to 
advert to two other writers who have maintained tlie 
of Shakspeare to a legal education. 

The Rev. Walter Whiter published, in 1794. 

LSpedmenof a Commentary upon Shakspeare," in 
which he proposed to illustrate the works of the poet 
by a teference to the doctrine of the association 
of ideas. His general principle will be found in the 
foliowing quotation. 

*' I defiiM therefore the power of this association 
over the genius of the poet, to consist in supplying 
him with words» an<| with ideas, which have been 
suggested to the mind by a principle of union 
■nperceived by himself, and independent of the sub- 
ject to which they are applied.'^ 

Malone conjectured that Shakspeare had passed 
a pan of his early life in the office of the seneschal 
Of some manor court. Some of this critic's conjec- 
tures were extravagant enough, but this was cer- 
tainly a most happy one, and is sosuined by the 
evidence of a great number of passages. The words 
"suit and service" are continually combined in the 
language of the leodal law, and those two words 
seem to have been associated by some recondite 
principle in the mind of Shakspeare. They do not 
always occur in taiaie^iaie succession, but the former 
word seems almost constantly to suggest the latter, 
which follows it Within a line or two. 
" flow in his nu$ he scorn'd you \ but your loves 

Thinking npon his servioes' (Corio/afius.) 

"I know thee well, thou hast obtain*d thy $ait, 

Shylock, thy master, spoke with me this day. 

And hath preicrr'd thee, if it be preferment. 

To leave a rich Jew's service, to beoome 

The follower of so poor a gentleman." 

(Mer. tf Fenice,) 
rev. Bifon did swear himself out of all suit. 

Jlenfl» Dumain was at my senrice, and his sword." 

(LomU Imbemt lest ) 
•' What humble m^i attends tliy answer then ; 
Impose tome urtiu on me for thy love." 

(lese'i Jjobww Lost,) 

Mr. Whitcr's crittcassM BSf be tbooghi soma what 
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refined, but they emanate from an acute and culti- 
vated mind, and open a new vein of inquiry 
which deserves to be followed up. Mr. Whiter 
adopts generally the opinion of Malone, and ex- 
presses surprise that he had not adduced a greater 
number of passages in proof of it. The opinion 
had also the support of Ritson and Stevens. 

Dr. Drake follows on the same side ; and, without 
discussing the question, gives the following passages 
in addition to those furnished by his predecessors : 

"Immediately provided in that case." 

(ilfidiuaiflier NighVt Dreaai.] 

•• Royslly attornied." ( VfiffCsr'f TaU,\ 

" That doth tUter all men's ware-a«" (/Hd.J 

Thy tiUe is s/eered." (Mmdbeth.) 

Keep leets and law days, and in sesaioiis sit." 

^ Why should calamity be full of words. 
Windy attornm to their dtent woes." 

(fT. Riehafd ni.) 
*' Bnt when the heart's sttonicy once is mute. 
The client breaks, as desperate in bis suit." 

(Kemw ami itioaii.). 
"So now I have confest that he is thine ; 
And I, myself, am tmnigMged to thy wUL" 

(Stnnett cxzxvi.)- 
*' He Ieam*d hot surety WiXee to write for me 
Under that bond, that him atfatt doth Und 
The ttatute of thy beauty." {Sonnett cssxiv.) 

The two following are pointed oot by Stevens i 
** As it [the hailstone] dderminesb so 
Dissolves my life." (Amihamf md dttpatra,) 
" Our high plac'd Macbeth 
Shall live the lease of nature." (Mnebeih,) 

These, which follow^ may properly be added to 
the list: 

''I am still 
Attornied at your service." (Mem, fir Mess.) ' 
<*Shall I be cbarg'd no farther than this present! 



Must all determine here." (CerisfaiMf.) 

" An I were so apt to quarrel as thou art, any 
man should buy the fee-simple of my life for an hour 
and a quarter." (Ramee end JuMet.) 

'* By the nest new moon 
The teaUngday betwixt mv love and me 
For everlasting 6oiid of fellowship." 

( Jfidsiimmer Nigh^i Dream.) 
" And teal the iUte with a lovely kiss." 

(Taming the Shrew,) 
" Now most your conscience my oeyu&amee teoL" 

(HamUi.) 
Such is the present state of the evidence on 
the subject, and the weight of it clearly inclines to 
the conclusion, which gives to the law the honour of 
so illustrious a disciple as Shakspeare. The esta- 
blishment of this point niigbt be beneficial in dis- 
pelling a very foolish prejudice, that the study of 
the law has a tendencv to narrow the mind. Did it 
narrow the mind of Shakspeare, who probably 
received a legal educationt Did it narrow the 
mind of Bacon, who certatni^ did ! The study of 
the law* upon enlarged principles matt tend to- 
expand and invigorate the mind, and the contrary 
position is either the 'dictate of prejudice, or the 
refuge of indolence. 



RECBNT DECISIONS IN THE 
SUPERIOR COURTS. 
It appean probable, from the number of new 
ftatutet for altering the law, and regulating its 
administration, that we shall have frequent 
occanon to notice decisions, of which it mast 
be particularly iviportant to the general piacti* 
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t toner to receive early iDformalion. We have 
therefore -mule arfan^menti for a regular 
report of toch new decisions as may be deemed 
wffbtn the general scope of the work. 

We also intend to accompany these new 
cesesy and the abridgment of others, with 
short occasional tracts on the general branches 
of law to which they relate. This plan, 
we conceive, will be particularly service- 
able, not only to every student, but in no 
small degree also to the older practitioners, 
amidst the alterations which are constantly 
taking place. And such a method, we trust, 
will somewhat relieve this otherv^ise heavy, 
though useful, portion of our pages. 

AUTBOmTY OP COUNSEL AH D ITTORNIBS. 

The court will presume that coansel have mutho- 
rjty to enter into such Bgreements as they make on 
behalf of their clients. It is for the client to dis- 
prove the aothority. And especially where the 
party is present in coort, and assents to an arrange- 
ment by himself or his attorney, the terms will be 
enforced. 

Disputes having arisen between a husband and 
wife, and an assault having been committed by the 
former» for which he was convicted, an agreement 
was made in court, and signed by counsel, for the 
allowance of an annuity to the wife, and for other 
terms of compromise. The court then indicted- a 
nominal fine only. The husband afterwards refused 
to pay the annuity, or execute a deed to carry the 
arrangement into effect. 

It was proved that the defendant's solicitor at the 
trial stated openly in court, in the defendant's pre- 
sence, in reference to the arrangement, " we agree 
to it«" The chairman of the Quarter Sessions con- 
firmed this evidence. 

For the defendant it was proved* by one witness, 
that he was within hearing of what passed between 
the defendant, and his attorney and counsel, and 
that the defendant refused to allow his wife anything, 
but the witness could not say whether the agreement 
was signed with, or without the privity or consent of 
the defendant. , 

It was contended for the defendant, that a party 
trusts his counsel as to the particular cause in which 
the brief is delivered to him, but does not make him 
his agent for a purpose foreign to the cause. 

The MnsUr of the R^llt said, in the absence of 
evidence, a court will conclude that counsel had 
auihonty. There is evidence on both sides, t 
think that counsel had authority which would bind 
his client. Though the defendant objected at first, 
did he not afterwards assent? The counsel swears 
that the arrangement was concluded, and tliat the 
attorney was present. The chairman said, "I im- 
pose a nominal fine upon you, because you have en- 
tered into the arrangement." The plaintiff is there- 
fore entitled to a decree with costs. Let a deed be 
prepared. Elworthy v. Bird, 1 Tcmlyn, 38. 

SOLICITOB AND CLIENT. 

It appears that where solicitors are in partnership, 
the knowledge of a defect by one of them regard- 
ing the title to property, will bind the other in a 
sub^eqqent purchase, in which such knowledge is 
essential in the way of notice or privity. Tliis point 
has been decided in the following case ; but it is 
questionable whether it can be eitended beyoad 
the precise circumstances of that case. 

In 18 18, two solicitors in partnership were em- 
ployed for the purchaser of an estate to investigate 
the title. It did not appear which of then person- 



ally condocted tlie investigation. The title, how* 
ever, was allowed to pass, and after the death of the 
client, and the lapse of eight years from the former 
purchase, namely, in 1826, one of the solicitors con- 
iracted with the widow of the deceased for the pur- 
chase of the property, and paid part of the consi- 
deration money. 

He afterwards objected to the title. It was a 
circumstance favorable to the bona fide character of 
the transaction, (though it might not affect its legal 
nature) that the solicitor had made the purchase 
for the Norwich Water Company, and this was pub- 
licly known at the office of the clerk of the peace, 
preparatory to an application to Parliament. 

The deiendant, in his answer, stated he did not 
recollect or believe that be personally examined the 
abstract, but that the conveyance was prepared and 
approved by his partner. 

There was no stipulation in the agreement, that 
the solicitor should take the title as it stood ; and it 
was contended on his behalf, that he was not bound 
to complete the purchase without a title. 

The Matter tfthe RolU held, that a solicitor who 
had been employed to advise on the title should not, 
on purchasing the same property from his client, 
set up an objection which he did not think of any 
importance when advising his principal. Beevcr v. 
Simpton, 1 Tamlyn, 69. 

Quere, whether if it had been quite clear that the 
defendant was personally unacquainted with the 
defeci» the proper remedy would not have been 
sgainst the partnership, rather than the individual 
partner who in this latter transaction was acting for 
a third person 1 

COSTS. 

Where one party insists upon that to which he is 
not entitled, and the other is willing to perform the 
agreement really entered into, the defendant is en- 
titled to costs, although a decree for specific per- 
formance is pronounced for the plaintiff. It is a 
frequent practice to give costs against a plaintiff who 
has a decree— the real question being, by whose 
fault were the costs incurred. 1 Tamfyn, 85. 

AD VALOaXK STAMP. 

Letters of administration had been taken under 
e£90. It was doubtful whether property of a con- 
siderable amount belonged to the administrator uf 
a bankrupt's wife, or to the bankrupt's assignees. 
It was urged that the eccleaiastical court did not 
pot a stamp when the property was in litigation. 
But the Matter oftheRoUi said, "I think differ- 
ently, for I must protect the revenue." The cause 
stood over, with leave to correct the letters of ad- 
ministration. 1 TamlifH, 144* 

LIABILITY OP TaUSTlES. 

The members of the profession are so frequently 
appointed trustees and executors in important 
matters, that it may be useful to notice the following 
case, which is a liberal construction of their respon- 
sibility. 

A bill was filed to make executors liable for a 
sum produced by the sale of ^3000 Navy 5 per 
cents, which had been deposited with country bank- 
kers, who had failed. 

It appeared ihe testator had kept lar^e sums in 
the hands of the same bankers till the time- of his 
death, and had employed one of the bankers' clerks 
as his confidental sgent. The executors employed 
the same person. £1 tlie execution of their trust 
they contracted for the purchase of an esute, and 
believing it woald be immediately completed, they 
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told stock, and deposited the mooej with the bank- 
en. Oelajrs occurred ill the invettigatton of the 
title, and before it was |ierfecied« the bankers 
£uled. 

li was urged that the stock was sold out before it 
WHS wanted, and that the eiecator's agent, the 
banker's clerk, must have known the insolvencjr of 
the house. However, the esecutors were wholly 
unscqaainted with it* A reference had taken place 
to the matter, and he had reported in favor of the 
executors. Esceptions were taken to his report. 

The Matter of the RoUt said that nothing would 
be more injurious to the interests of society than 
the allowance of theie exceptions* The notice to 
ths agent must be in the character of agent, in order 
to render the principal liable. The trustees having 
received satisfactory anftwers to most of the inqui- 
ries, and in order that no time might be lost, sold 
liie stock in August. From circumstances, the con- 
vejacce was not completed till FebroaryA and be- 
fore that time the bankers had failed. It would 
prevent persons from becoming trustees were be to 
illov the exceptions. He therefore overruled 
tbcffl. 1 TamUfu, 17 S. 

MBOICAL CIBTIFXCATB OP LUMAOT* 

Rex V. Jimet* 

Tail was an indictment founded on the 9th Geo.IV. 
c 41, s. SO, for signing tbe certificate of the insanity 
<rf one Elisabeth Wood, without having visited, and 
personally examined her, contrary to the provisions 
of (he above statute. 

The words of the section are, " that every certifi- 
cate, upon which any order shall be given, for the 
confinement of any person, (not a parish patient,) in 
a house kept for the reception of two or more insane 
persons, shall be signed by two medical practiti- 
oners, each of them being a physician, surgeon, or 
spothecary, wlio shall have separately visited, and 
persofielly examined the patient to whom it relates, 
sod such certificate shall state that such insane per- 
Mn is a proper person to be confined, and the day 
00 which he or slia shall have been so examined, 
>Dd also the christian and su rename, and place of 
abode of tbe person by whose authority such patient 
is examined, and the degree of relationship, or other 
circnmstancea of connexion between such person, 
Md the insane peraon ; and the name, age, place of 
residence, former occupation, and the asylum, if 
uij, in which such patient shall have t>een confined, 
•ad whether such person shall have been found 
ianaiic, or of unsound mind, under a commission 
iswed for that purpose, by the Lord Chancellor, or 
I^rd Keeper, or Commissioner of the Great Seal,, 
intrusted as aforesaid, and every such certificate for 
the confinement of any person in a house licensed 
under this Act, within the jurisdiction of the said 
visiturs, shall, if the same be not signed by two nie- 
<lical practitioners, state the special circumstances, if 
*ny, which shall have prevented the patient being 
Mparately visited by two medical practitioners ; 
snd any patient may be admitted into any such 
licensed house upon the certificate of one medical 
prsciiiioner only, under the special circumstances 
aforesaid, provided such certificate shall be further 
agned by some other medical practitioner, within 
Mven dajrs next after the admission of such patient 
lato such licensed house as aforesaid ; and any per- 
"^ who shall, hwwingly, and with intention to de- 
race, sign any such certificate, untruly setting forth 
anj such particulars required by this Act, shall be 
deeoied guilty of a misdemeanour; nevertheless, if 
*ay special circumstance shall exist, which may 
Parent tbe insertion Of any of the particulars afore- 



said, the same shall be specially stated in any oerti* 
ficate, provided always that no physician, surgeon^ 
or apothecary, shall sign any certificate of the ad« 
mission to rfhy house of reception for two or more 
insane persons, of which he is wholly, or partly tbe 
proprietor, or the regular professional attendant; 
and any physician, surgeon, or apothecary, who shall 
sign, or give any such certificate, without having^ 
vbited, and personally examined the individual to 
whom it relates, shall be deemed to be gnilty of ft 
misdemeanour. 

Every count of the indictment charged theoAmen 
in the words of the first branch of the pvoUbitory 
part of the section to have been cofiimitted " know* 
tngly, and with intention to deeeive." 

The evidence was, that the certificate had been 
signed by the defendant on the representation of hia 
partner, not having seen the patient for a conatdera* 
hie time before tbe signing. 

Mr. B novo H sir, for the defendant, objected, that 
there was a fatal variance here, between the allega* 
lions of the indictment and the evidence. No 
proof whatever that the certificate had been signed 
"with intention to deceive." 

Lord TxNTBBDsii, C. J. thought there wis no 
evidence of the certificate having been signed, bjr 
the defendant, with any intention to deceive. Them 
were two branches of this section : the first prohi* 
bited the signing the certificate, with intention to 
deceive ; the second, the signing the certifieatn 
without having seen the patient on or about the day* 
of signing. Here all the counts of the indictment 
were founded on the first branch. Now he thought 
it might be taken on tbe evidence for the prosecn* 
tion, that there was no intention on the part of the 
defendant to deceive. He should therefore direct 
the jury to find a verdict of guiltyi subject to a 
special case for the opinion of the court whether thn* 
evidence would sostau tbe indictment in its present 
form. Verdict, guilty, subject to a oase« M« 8* 

BAIL. 

Some decisions on the stibject of bailf which it 
is believed have not yet been reported, will not> 
be considered as improperly introduced here. 

As to the competency of bail, not housekeepers 
or freeholders, to justify in respect of long /eosei, a 
difference of practice existed among the judges of 
the King's Bench. 

Thus, bail have been ruled sufficient by Bmftey, 
J,, and insufficient by IMtUdale, J., CoaenV 
bail were rejected by Parke, J., on the ground 
of their not being housekeepers or freeholders* 
although they had long leases. However, on 
hearing that a difference existed in the practice of 
the judges, he promised to consult them on the 
subject. On a subsequent day in the next term, his 
lordship informed the bar, that it had never beeft 
the practice of the other courts to let persons, 
not freeholders or householders, justify in respect of 
long leases : that it was expedient that the practice 
of all the courts should conform, and that the 
judges on conference had determined, that for 
the future, persons not householders or freeholders 
should not justify in respect of leases* Parke, J,, 
M. r. 1829. 

' In an action against four defendants for a bailable 
amount, two were arrested. They pot in bail, but 
the notice of justification stated, that they would 
justify for three of the defendants. H olden, that 
the notice was good. When the bail came into 
court, they might decline justifying for the third 
defendant. Per Parke, J., K. O, Michaelmas T. 
1 830. Denton and others, bail. 
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ANCIBWT NVMDIB OP JVDOU, 

Fonnerly the Domb«r of jodget in etch court 
appears to have been nncertain. From the special 
commistion granted by Henr^r HI* in the fortj- 
fecood year of bi» reign» to the justices of the King's 
Bench, to bold that court at Westminster till be 
should otherwise determine, it wonid appear that 
the number ot judges of that court wm then three ; 
namely, Roger de Thwrkelbff, GUbert de PreHmt and 
NkkMoM HoMdhh DugdaU'$ Orig, JwUL c. 17. 

The number of judges in the Common Pleu varied 
considerably. Previous to the reign of Edward II. 
the number was three. At the commencement of 
his reign the number was increased to auL» on ac- 
count of the increase of business. They sat in two 
separate places, bat for how long this practice con- 
tinned is uncertain. Three years after, 6 Ed- 
irard IL there were seven ; but no more than sia 
in aoj subsequent year of that reign, nor until 
7 Edward III.; then the number of seven was resu- 
wttd» In 11 and It Edward IIL they were in- 
creased to eight, and by 14 Edward III. Trinity 
lerm^ they amonnicd to nine. This appears by the 
inea levied before them. Afterwards, during the 
wmainder of Edward III. Richard II. Henry IV. 
■•d Henry V. there were only five. Henry VI. 
JBcreased them to seven. After that, the number 
was rcdooedt and there were seldom more than five, 
witil X7 Henry VL; then they were increased to six, 
and that number remained till S9 Henry VL In 
that year, and till St, they were seven, and then 
eight. In SS» s»; then, and until the latter end 
of the reign of Edward IV., seven* Then they 
MPere redvced to four ; and so they remained till the 
end of Henry VII. It is to be olMerved, that some 
of these jastiees were, at the same time, chief barons 
of the Exeheqaer. XHig. Orig* Jvr, c 18. 

In the Ezclwqaer, under Henry III. three smri- 
taal and three temporal barons sat with Ranuipk de 
GUunUe, at that time justice of England. Dug. 
Orjf. Jur. c. 19. 

^le power to hierease the number of judges is 
oaw, as a legislative enactment. It, however, ap- 
pears to have been exerted as a matter of preroga- 
tive by James I. daring the greater part of bisre^, 
for the benefit of a casting voice, in case of a difier- 
^^loe of opinion, and that the circuits might at all 
times be supplied with judges of the superior 
courts, (a) In subsequent reignt, upon the perma- 
nent indisposition of a judge, a fifth has been some- 
times appointed. (BL Cam. toU S, p. 41, note n.) 
Si'tf Thomas Raymond mentions the death of Sir Tho- 
mas Twitdem, one of the justices of the King's Bench, 
in the first week in January, l6S%,grandtnuM tenec' 
tale. He continued judge till his death, but was 
dispensed with from sittinff in court by reasiin of 
bis age and infirmity, 7. Rey, Rep. p. 475. 

TBX LATX LOaO XLLBNaOBOUOB, 

who was a ripe and a good scholar, was peculiarly 
happy in his Lstin quotations, an instance of which 
occurred one day in the court of King's Bench. It 
is well known to the senior members of the pro- 
fession, that Erikiiie was a great favorite with Lord 
Kenyon, who, though a rigid moralist himself, and 
aocostomed to treat with severity the slightest devi- 
atioBs from rectitude in others, always looked upon 

(a) The provision intended by this Act, as to 
the number of the puisne judges who are to sit at a 
time in the different courts, will have just the oppo- 
site effect to that which James I. intended, hy bis 
alterations in the number of the judges in the King's 
Bench and CommonTlcas. 



Ertlnntf'f fhllings (for he, to6, had tome of the 
leaven of human nature in his composition,) with 
great tenderness and forbearance, apologiring for 
them whenerer they were mentioned, by observing, 
in his rapid manner, " Spots in the sun ! spots in the 
son !" But that he bad not the same kindly feeling 
towards Jjano is also well known. One day £rslcui« 
and Lm» were warmly opposed to each other in 
discussing some matter before the judges of the 
court of King's Bench, when Lord Kenyon appearing 
to lean in favor of EnMne, and the puisne judges 
seeming disposed to side with their chief, Ersfcme, 
in anticipation of victory, became more glowing and 
animated than usual, which so irritated Lew, who 
thought that the justice of the case was with him, 
that, at the conclusion of his speech, turning to- 
wards hta opponent, he indignantly poured forth, in 
his deep and manly tone, the following quotation 
from the 19th iBneid of Virgil : 

* * * * non me tua fervida terrent. 
Dicta, ferox, Dii me terrent et Jupiter hostis. 

Those who remember EtfUdne in his best days 
will feel that the epithet " fervida" was as charac- 
teristic of his glowing eloquence, as " ferox*' was 
foreign to his kind and amiable disposition, and that 
whilst " Dii" was a suitable appellation of the puisne 
judges (who may be considered as a sort of dii 
minores, or terrestrisl deities), ** Jupiter hostis*' 
was powerfully descriptive of tbe omnipotence of 
their chief, and of his dislike of Low $ in fact, a 
quotation so apt in all its points (except the one 
alluded to) to the occasion and the persons, ^erj 
rarely occurs. 

THI PXaST LAW BOOK. 

MacKLiv at first designed his son for the law, 
and for this purpose entered him in the Temple, 
where he procured him chambers, a library, &e. 
raClier above what he coald afford, considering the 
casualty of his income. *' And what book, sir," said 
thcTeterao, in telling this circumstance, "do you 
think I maiide him b^n withT Why, sir, I'll tell 
you,— the Bible— the Holy Bible." '* The Bible, 
Mr. Macklin, for a lawyer!" "Yes, sir, the 

f>roperest and most scientific book for an honest 
awyer, as there you will find the foundation of 
all law, as welt as all morality." 

Memmn efCKofke MocfcUn, 1804, p. 308. 

LOBD MAItSPtXLO. 

Previous to his lordship's elevation to the bench* 
he bad much practice at the bar of tbe House 
of Lords. This is alluded to by Pope : 

<' Orac'd as thou art with all the power of words. 
So known, so honoor'd, in the House of Lords." 

This couplet does not manifest the poet's o^ual 
skill. The familiarity of the second line, contrasted 
with the dignity of the first, renders it worthy of a 
place in Scribleros's Treatise on the Bathos. It 
was not unhappily parodied by Gibber : 

'< Persuasion tips his tongue whene'er he talks. 
And he has ehambers in the King*s Bench walks. 

The ridicule would, however, have been more strtk* 
ing, if the writer had preserved his gravity in the 
first line, and had substituted for the ludicrous verb 
'Mips," the word "guides," or ** rules." 

From another of Pope's productions, hu first ode 
in imitation of the fourth book of Horace, we mav 
fix the exact locality of the "silver tongued*^ 
advocate's chambers : 

" To ntt«t6er^oe direct Tour doves. 
There spread round Murray all your blooming 
loves." 
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PRACTICAL DISSERTATIONS ON 
CONVEYANCING. 

VO. I. 

« 

ftlUCTlONS FOR TUB STUDY OF TUB LAWS OF 
REAL PROPERTY. 

Blackstonb commences bis Coiumentaries 
by to Introductory Lecture, shemng the great 
importance of the study of the law, not merely 
to lawyers, but also to all other classes of the 
coniinnnity ; and it would be easy to proFC, 
that if this be more correct in any particular 
branch than in ttie others, it is in the study of 
the hvn of property, or that portion of le/nfal 
learning which is comprised under the general 
term eonveyamcing. A man may never bring 
•Q sction at law or file a bill in equitv, during 
the course of his life, but he is always the 
possessor of some portion of property, large 
or small, which he or his relatives have ac* 
i|aired, and which he wishes to enjoy with 
comfort and security during his life, and to 
baod down to others on his death. He will 
probabljr, without passing through a very 
eventful or busy existence, become a party 
to most «f the transactions common in 
coQveyancing. He generally either becomes 
the pnrehaser of lands, or he rents a house; in 
toe one case a purchase dted, in the other 
} t^ose, will be wanted ; he is desirous of rais- 
ing a sum of money, and a mortgage is the se- 
^rity demanded from him ; he marries, and a 
^tiemeni for the mutual benefit of himself, 
his wife, and his chttdren, becomes expedient ; 
be is anxious to transmit his propertjr accord- 
ji^r to his own notions of the manner in which 
" ibould be enjoyed, and he finds it necessary 
to make a witt. 

The importance, therefore, of every one pos- 
teisiiijf some knowledge of all these common- 
place transactions, will readily be seen anil ad- 
muted ; but if an acquaintance with the laws of 
proDerty is an agreeable and useful accom- 
piuhment to she man of the worid, to the legal 
practitioner, of whatever class, it is indispensa- 
We. The principles of the law of property 
•re derivecf from well known and intelligible 
fources, and their application in practice 
» constantly demanded. 

At least one half of aU the causes which 

^tiied in the courts of justice in England, 

^beiher in equity, at common law, or in the 
»o, HI, 



ecclesiastical courts, arise entirely from dis- 
puted (]uestions on the laws of property; and 
two-thirds of the causes so tried involve indi- 
rectly some point relating to them. To the 
barrister, therefore, and to the student for 
the bar, whether practising, or intending to 
practise, in the upper or the lower end of 
Westminster Hall, a familiarity with these 
laws is absolutely necessary. To the solicitor 
and attorney, and to those who are qualifying 
themselves for that branch of the profession, 
it is at least as requisite. In the difficulties 
and intricacies of pleading, in the strife and 
turmoil of a court, the attorney can call in the 
assistance of others, and may rely almost 
devotedly on them. 80 also, on many em bar- 
rassing questions depending on the laws of 
real property, he may obtain the advice of 
counsel. The abstruse case, the voluminous 
abstract, the perplexing conveyance, may idl 
be laid before the conveyancer, and the re- 
sponsibility thrown upon him. But there are 
many duties, not less important than these, 
for tne discharge of whicn the attorney must 
solely rely upon himself and his own sources 
of information. If employed for a vendor 
or mortgagor, he must prepare the abstract 
of the tiUe-deeds, wills, and other documents ; 
if employed for a purchaser or mortga|{[ee, he 
must compare the abstract delivered, with the 
original deeds, and other documents ab- 
stracted. These duties alone, to be efficiently 
discharged, require no inconsiderable know* 
ledge of the laws of property, and the formal 
language of legal instruments ; and the soli- 
citor must remember, that he is positively 
responsible to his client for fulfilling this 
portion of his labours faithfully and^ cor- 
rectly, and that he can in no manner avoid the 
penalties to which his neglect or ignorance in 
these particulars will expose him. Thus, 
where an attorney acts for a client who^ ad- 
vances money on the security of legacy given 
under a will to the borrower, the attorney is 
not justified in relying upon a partial extract 
from the will furnished by his client, but must 
consult the whole of the original will, unless 
the latter agrees to take the responsibility 
on himself. iriUon v. Tucker, 3 Stark. 
N. P. C. 164, »S. C. 1 Dow. and Ry. N. P. C. 
So also, where an attorney was employed by a 
purchaser to inspect the title of an estate. 
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and an abntract was delivered to him on 
behalf of hiR client. The attorney laid an 
abstract before counsel for his opinion, 
containing; only some of the deed% and omit- 
ting others contained in the abstract delivered 
to him. The opinion of counsel (Mr. Pres- 
ton,) on the abstract delivered to him, was, 
that the vendor had a good title; f)ut that 
opinion would not have been j^iven, if the 
deeds ohiitted had been stated to him in 
his abstract ; and it was held, that the attor- 
ney was personally liable for the damage 
which the purchaser sustained from the inva- 
lidity of the title, Mr Justice Bay ley observ- 
ing, that " It was the duty of an att'ornev to 
take care not to draw wrong conclusions from 
the deeds laid before him, but to state the 
deeds to the counsel whom he consnltit, or he 
must draw conclusions at his peril.'* 3 Bam, 
end Cress, 799. 

Now, in these ca«es no fraud, no desire 
to deceive, was imputable to the attorney. 
He was merely held liable from his neglect 
of the duties of bis profession, and they are 
cited for the purpose of shewing how easily 
a man who will not give himself the trouble 
of ac(|uiring the proper knowledge, may not 
only injure the most important interests of 
his client, but may himself be forced to make 
good the damage arising from his neglect. 

The importance of the knowled<fe of the 
laws of pronerty to the professional man being 
admitted, the next inquiry is into the means 
of obtaining it. And let it not be supposed 
that these are very distressing or laborious. 
The principles of conveyancing, if the student 
will only enter heartily and earnestlv into the 
enquiry, may now speedily be acquired. At 
a former period his difficulties were much 
greater ; he had himself to explore, ^vithout 
any guide,^ the vast but undigested stores 
contained in Lord Coke's Commentary on 
Littleton, or Rolles' Abrid<rmeni. He had to 
dig his learning himself out of these mines. 
His task at the present day i^ much more 
easy. Elementary books hirve been written 
by some of the most eminent men ; treat ities 
on every subject abound ; he has now nothinir 
to disgust or frighten him in the -study ; the 
folio volume has b^en superseded by the 
octavo; the black letter has entirely disa|>- 
peared; the important difficulties are done 
away ; and all that is wanted for the pursuit, is 
a moderate portion of industrv, ability, and 
perseverance. The blame if the student did 
not advance, might formerly have fairly been 
laid to the dryness of the study and its 
varied and numerous difficulties ; at thfe pre- 
sent day the blame can only attach to himself. 

In recommenditig a course of study upon 
the laws of property, we shall choose that 
which we have found answer best in practice ; 
other courses recommended by several emi- 
nent men will be pointed out (a),' but the one to 
which we shall call the reader's attention will 



(a) l*he recommendationa of different learned per- 
sons ts to the stady of the law, will be given in our 
next num(>er. 



be found to be more short and simple than 
any of these, and we know that it has been 
found very extensively serviceable, and has 
answered the end designed. 

In the first place we should advise the stu- 
dent to devote at least six hours daily to read- 
ing; "seven hours to law," was Sir William 
Jones's translation of Lord Coke's **sex horas^** 
and the student may so translate it if he will ; 
but six hours, properly employed, are, we 
think, at first sufficient. They must, how- 
ever, be given at the best time of the twenty- 
four, when the mind is most fresh, and most 
susceptible of acquiring information; they 
need not be six consecutive hours ; they had 
better, in fact, not follow each other, but they 
must be actually devoted to study. It will 
not be sufficient that the student shall pass 
the time in company with his books ; he most 
make himself certain that he has actually 
acquired some knowledge during the inter- 
course ; before commencing his day's study, 
he must inquire whether he recollects apy 
thing of his yesterday's He should be satis- 
fied that be is in the right course, and that he 
is daily obtaining information : he must re- 
flect on his legal pursuits in his leisure hours, 
and in his walks ; nay. it %vili not be amiss if he 
dream a little about them, for that will prove, 
that his mind is thoroughly engaged in the 
study. 

He have been thus minute, because we 
know how useless and tiresome mere general 
rules are; and we shall, throughout this 
course of dissertations, continue to be m 
minute and particular In our directions and 
details as possible, because we know it will 
be of service to the student. 

The first book which the student of the 
laws of real property should take up, is the 
second volume of Blackstone^s Commentarien. 
Since this work was written, the principles of 
conveyancing have undergone some variation ; 
the author, moreover, was not a practical 
conveyancer ; and, in reducing the large mast 
of learning contained in the earlier writera 
into a system, he was occasionally led into 
error; but, notwithstanding these di^advao- 
tages, the second volume of Blackstone will 
still be the best first book for the student. 
He will find the principles of the laws of pro- 
perty clearly stated and arranged ; he will get 
a genera] view of the information which he is 
to obtain, he will meet with definitions and 
explanations of all technical phraseology, and 
he will find the whole written in a language 
so beautiful and harmonious, that it will be 
siirgQlar if he be not delighted with the study. 
Besides, on many points, the information 
which be obtuns from Blackstone will be all 
that he will need. 

To the study of this volume, then, the stu- 
dent must devote himself. A modern edition 
will of course answer better than an old one, 
but the notes generally appended will not be 
found of much service, — the text must be the 
great object of his study. He will go through 
It chapter bv chapter, and master every sen- 
tence : the slowness of his progress through 
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die Tolnme is immaterial— let him onl? fully 
QBCJentand and reflect upon every thin^ be 
reads ; if be cannot fully comprehend it, let 
him look at the authorities referred to^ if 
there be any, altbouj^h tbev will not always 
help him much ; if he is still in doubt, let bim 
ask some competent person the meaning of the 
pavsa;^, but let bim never leave it until he is 
satisfied he fully understands it. 

Blackstone's second volume should always 
be read twice, and it depends upon the man- 
Ber of the second readings whether it should 
nut be read a third time. If« on a second 
reading, the stmlent finds he is perfectly fa- 
miliar with its contents, he may then leave it ; 
but, if he finds the subject still fresh to bim, 
and that be does not remember much of it, he 
should read it again and again, until he al- 
most knows it by heart. The great rule with 
Blackstone, and' other good books, is, that 
yon should never leave them without carrying 
away all they contain, and making it a por- 
tico of your own stock of knowledge. 

If the student follows these directions, he 
will have gained this great advantage, that, if 
he takes up any other work on the laws of pro- 
perty, be will'know, before reading it, some 
portion of its contents. He will be already 
the nroprietor of a little stock of knowledge, 
and oe will be continually adding to the heap. 
He will carry with him to the consideration of 
a fresh branch of the subject, some know- 
ledge of the other branches, which will afford 
him the greatest assistance. His notions will 
be precise and accurate, and not mere floating 
generalities. 

The next work to be taken up is Mr. But- 
ler's Notes to Lord Coke's Commentary on 
Littleton, particularly the long and able note 
upon uses and trusts. Here he will find the 
most important practical information present- 
ed to him clearly and correctly. We think 
that Lord Coke's Commentary may safely be 
passed over except as a work of reference. 
We are thoroughly convinced that it is not 
the book to be put into a student's bands: the 
quaintuess of the style, the mass of useless 
matter, the difihsivenesson unimportant points, 
the entire omission of others now rendered 
important ; all these faults, of which this ce- 
lebrated wurk is undoubtedly guilty^ disqua- 
lify it in our opinion from being a student's 
book. All the useful information it contaiud 
may now be much more easily and readily 
obtained in other works. We therefore are 
happy to remove this heavy obstacle from the 
path of the conveyancing student. 

Having fully mastered Mr. Butler's notes, 
we next recommend Mr. Sanders's Essay on 
Uses and Trusts, in which this important 
learning is ably and perspicuously treated. 
The following works should then be most at- 
tentivelv read in their order : Cruise's Digest ; 
Sugdeu s Powers ; Feame on Contingent Re- 
mainders; Preston's Treatise un Conveyan- 
cing; Powell on Devises; Roberts on Wills ; 
Powell on Mortgages, by Coventry ; and the 
fim edition of Preston on Estates. Ail these 



are excellent works, and cannot be too well 
known. 

If the student is master of these volumes, 
be will be now well acouainted with the 
theory of conveyancing. He wQl have a com- 
petent knowledge of one great branch of pro- 
perty law, and he should then turn his atten- 
tion to the other great branch, the practice. 
He must endeavour to get a competent 
knowledge of abstracts of title and of 
deeds. Here be will meet with more diffi- 
culty in obtaining his information merely 
from books. The chambers of a conveyancing 
counsel, or the office of a solicitor, will be the 
best places for acquiring this knowledge. 
These, however, may not be open to bim ; or, 
if they are, some preparatory information may 
still be useful, and be may derive benefit from 
the following observations. 

Let bim read with the greatest attention 
i^ugden's Vendors, a work replete with the 
roo«t useful practical information. He may 
also peruse more cursorily Preaton on Alv> 
stracts, a book containing some valoable 
matter. The fourth vol. of Cruise's Digest 
should also be carefully pernsed a second time. 
The student may also consult with advantage 
the works contaming Precedents in Convey- 
ancing, and make himself master of the legal 
phraseology, and the usual forms employed in 
legal instruments. There are now several 
very valuable collections of these before the 
profession. 

Having mastered all these works, the stu- 
dent will have attained a very tolerable know- 
ledge of conveyancing. His progrebs will 
not depend on the numlier of books read, 
but on knowing a few good books wel]» 
and with the help of those already named, he 
will be prepared for all ordinary transactions. 
He may safely add many other modern trea- 
tises^ which are considered of authority. 

At bis leisure he may take un the reports, 
but here be must exercise some discretion. He 
may, we think, safely leave the elder reporters^ 
and keep them merely as works of ruierence, 
but he shoubl read all the cases upon the law of 
property, in the more modern reporters, begin- 
ning with Atkins in the courts of equity, and 
Lord Raymond in the courts of common law. 
'ibis of course will be a work of time, and 
must be necessarily much disturbed by busi- 
ness, but we should advise its steady pursuit. 

We shall now bring our observations to a 
close. In the first part of his studies the 
greatest endeavours should be made to ac- 
quire dear and precise ideas on the nature 
and kinds of property, the estates for 
which it may be granted and held, and 
the usual manner of alienating property. We 
shall, in an early number, direct our attention 
to these subjects, and in the course of these 
dissertations we shall, from time to time, appiy 
ourselves practically to the difficulties of 
conveyancing, and endeavour to remove 
them. 

It will, we tbink, be no slight incentive to the 
earnest consideration of the subject, for tha 
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student to reflect that it will make him master 
of a scienre which will be of practical import* 
ance in almost every great event of bid life, the 
knowledge of wbicli, to any extent, will be 
shared with him by a very limited class of 
persons ; and that he will thus acquire a decided 
and well earned superiority over his fellow 
citizens. 



IMPROVEMENTS IN CHANCERY 
PRACTICE. 

[continued.] 

In our second number we introduced part of 
the communication of a correspondent, with 
regard to answers sworn in the country, and 
their mode of transmission to the six clerks. 
We now conclude the article by suggestions as 
to affidavits and witnesses, and the other gene- 
ral business of the public office in chancery. 

Affidaviit 
should be sworn before the clerk of the 
Affidavit office, where they are filed, and not 
before a master, and then taken to be filed at 
the Affidavit office, which may be at a great 
distance, for what is to prevent its being 
in the Temple, or Gray*8 Ion, or at a place still 
more remote. 

Affidavits in Bitnkruptcy 
ahould be sworn at the Bankrupt office where 
they are filed. 

Witnesses 
should be sworn before the examiner. 

By this arrangement, the principal part of 
the business of the public office would be 
annihilated, and the remainder might be trans- 
ferred to other offices, where it would be more 
appropriately transacted; for instance, the 
acknowledgment of deeds and recognizances 
should go to the Inrolment office, where they 
are inroUed and filed ; and so of other busi- 
ness. 

Thus the functions of the public office would 
be at an end, and the masters relieved from the 
troublesome and irksome duty of sitting from 
ten till two, and from six till eight, merely to 
hear the clerk administer an oath, or ask 
a question, and sign their names, and would 
be enabled to devote their valuable time to 
the more important duties of their chambers. 
According to the present mode, the services 
of one master dunng all the year round are 
consumed at the public office in transacting 
very unimportant matters. ^ ^ 

I am not aware of any objection that can 
reasonably be made to this arrangement. The 
principal ones which an advocate for reform 
las to encounter, are, that fees are taken 
from some without compensation, and new 
duties cast upon others without remunera- 
tion. Now this account may easily be ad- 
justed. If the masters object because it 
would diminish their fees, let an account 
thereof be kept at the different offices to which 
the business is transferred, and let the amount 
be paid to them. The clerks of those offices 
cannot iVith any reason object to the addi- 



tioaml duties thereby thrown on them, for 
there is no more trouble in both swearing 
and filing an answer or affidavit, than in 
doing the latter only ; but, if it should be 
thought just that those who will have to per- 
form the duties should be pud for it, then let 
a part of the master's fee be paid to them ; 
and, if the masters should oMect to give up 
part of their fees, and the officers to whtcli 
the business is proposed to be transferred, 
refuse to transact it without being paid for 
It, why, then, let there be a small addition to 
the fees already paid, and even then the 
public will be benefited, for the journeying^ 
from one office to another to do different 
parts of the same business, all of which might 
be performed in one office, serves only as a 
pretext for making as many charges; whereas, 
if it were all transacted under the same roof, 
the pretext would be taken away 

1 cannot for a moment suppose, that any 
objection will be made to it on the score of 
the solemn nature of an oath; and that, 
therefore, it ou^ht to be taken before a person 
of weight and consideration, for any person 
may be named in a commission to take an 
answer, and an affidavit in chancery may be 
sworn, and a deed acknowledged, before any 
solicitor who will be at the expense of being 
made a mMiet extraordinary in Chancery; 
and, if there was any weight m this objection, 
every person swearing to an answer or affida- 
vit ought to come to town to do it before 
a master in chancery (a). 

LONDON UNIVERSITY. 

Report qfthe Law Class for the Session 

1829-30. 
Thk students of the law class, desirous that 
the system of legal education, pursued in this 
university, should be more generally known, 
requested and obtained the permission of Pro- 
fessor Amos to publish his Report. Our 
limited space restrains us from inserting thia 

(a) It may be a matter of carioos history to add, 
that the public office was established by 13 Car. 11. 
s. 1, by which, after reciting, "That it bath bia 
found inconvenient for suiters to put in answers, or 
returoe comniiftsions in tiie private studdyes of the 
masters, so that through the difficulty of finding 
such answeres and commissions (wiih what muster 
they were left,) or through the master's absence 
at such time as they are called for, it frequently 
hap|)ens that persons conceived to be in contempt 
are exposed to much trouble and charge thereby. 
And it is more proper, safe, and satisfactory to ilie 
subject ill generall, that affidavits, answeres, recog- 
nisances, and acknowledgroeats of deeds, should 
be dispatched in some publiqoa, certaine, and open 
place, where the persons that doe the same may be 
publiqucty scene and knowne, rather than in pri- 
vate studdies or houses, it is enacted, that from 
and aAer the three and twentieth day of October, 
1661, there shall be one pubtique office kept, and 
Doe more, as nere to the Rolls as conveniently may 
be, in which the said master's, some or one of them, 
shall constantly attend for ibe administering of 
oathes, caption of deeds^ and recogniaances, and tb» 
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docament at length, but we present it in an 
abridged form. 

The number of the law class has this Mssioii 
annoanied to 111 ; of which number about a fourth 
part has been attending^ for a second year. 

With respect to the diligence of this numerous 
class : there has nerer been a thin attendance, for 
a single cTening, from the commencement to the 
conclusion of the course. 

The legal conversations which have been held 
ereiy week, have afibrded convincing proof, that 
the gentlemen attending hare not only compre- 
hended, and fixed in their memories all the in- 
formation that has been conveyed to them, but 
that they have also exercised much research and 
reflection upon subjects, with regard to which the 
professor could attempt no more than merely to 
escita their curiosity. 

A society for the discussion of questions of law 
and jurisprudence has been instituted by the 
students themselves* The meetings have been 
held within the university, and thej have been 
found productive of much benefit, in consequence 
of their affording an additioital incentive to reading, 
besides encouraging the cultivation of those talents 
whieh are useful in transacting the public business 
of courts of justice. 

The excellent law library which the university 
poaseeses, has held forth great inducements to 
study ; esftecially as it has afforded an opportunity 
of exaaining, at the moment, the authorities re- 
ferred to in the lectures. 

The law class has been indebted to Dr. Turner 
Hoar two lectures upon such species of chemical in- 
formation as it is useful for lawyers to be ac* 
qusinted with, especially with regard to the exa- 
mination of medical evidence. 

The profisssor feels anxious, in case there be 
found a desire among any considerable number 
of siudents for more minute and detailed in- 
fomatioo upon particular branches of law, than is 
consistent with the plsn of his lectures to give, that 
this want should be supplied. He invites, there- 
fore, gentleuien of the profession, whose quslifica- 
tions may be spproved of by the council, to give 
courses of lectures, within the university, upon 
subjects more particularly lying within the sphere 
of their practical experience. 

There have been three examinations ia the course 
of the session, and after each examination three 
prises have been distributed. 

A subscription has been entered into, by the stu- 
dents of the class, for the purchase of prises, to be 
awarded upon au examination, to take place nest 
October, in Lord Coke*s Reports. 

It is proposed, in the course of the next year, to 
establish a prise easay upon sukne subject connected 
with the history and the improvements of the 
English law. 

The prises which are about to be distributed 
have been awarded ss the result of an examination 
in the lectures of the entire course. The first prize 
has been adjudged to Mr. Richard Davis Craig, the 
second to Mr. Joseph Watson, the thiid to No. 66. 
Besides Uiese pnxes, certificates of honour have 
been awarded to three candidates of equal merit. 
Mi. Oslo, Mr. Udall, Mr. Tatham. 

It is due also to Mr. Thomas Abbott to mention, 

dispatch of all matters incident to their oflice, (re- 
ferences upon accounts and insufficient answers only 
excepted,) from the boures of seaven of the clock 
in the OMirning, until twelve at noone, and from two 
ia the aftemooBe until six at night." 



that he has shewn a very general tnd eompeteut 
knowledge of the subjects of examination. 

Many of the other candidates have displayed 
great industry and talent in the course of the 
examinations, and are deserving of great eom* 
mendation. 



THE LAW INSTITUTION. 

Trb Inns of Court and Chancery, which con*, 
sti luted a species of law u Diversity* where 
the members possessed the advantase of 
extensive libraries, and the means of im- 
proving themselves, by legal and forensic 
exercises, were anciently not confined to (he 
graduates of the bar, but included the attornie& 
at law, who, like the rest of the members, as- 
sembled io commons at stated parts of each 
term. 

AmoDffst the alterations which time has 
wrought m the leg$il profession, we may notice, 
the disuse of the ancient regulations with regard 
to attornies, by which they were required '* to 
come into commons, according to the custom 
and orders of those societies, to their great ease 
in transacting causes one with aw>ther.**{a) 

The circumstances under which these rules 
were permitted to be disregarded. It is needless 
in this place to investigate ; but it appears that 
the profession soon felt the importance of es- 
tablishing a substitute for those venerable asso- 
ciations; and accordingly, in the year 1739i the 
Ixiw Society was formed expressly "for the 
purpose of supporting the honour and indepen- 
dence of Ihe profession, promoting fair and libe* 
ral practice,and preventing unnecessary expense 
ana delay to suitors." About ten years ago, 
another association for similar objects was insti- 
tuted, called the Metropolitan Law Society, 
and numerous elubs of solicitors, both in Lon* 
don and in different parts of the country, have 
also, from time to time, been established for 
the furtherance of the respectability of the 
profession. These at length have been followed 
by the Law Institution, which has been framed 
upon a larger scale of utility. 

The following is an account of its origin, 
and in a future number we shall detail its vari- 
ous important adjects and advantages: 

The plan of the Inrtitution originated with some 
individuals in the profession, who were desirous of 
iniTeasing its respectability, and promoting the gene- 
ral convenience and advantage of its members. 

It appeared to them singular, that whilst the vari- 
ous public bodies and commercial classes in the me- 
tropolis, and indeed in many of the principal towns in 
the kingdom, had long possessed places of general 
resort, tor the more convenient transdiciion of their 
business ; and while numerous Institutions for pro- 
moting Literature and Science amongst all ranks of 
society had been long established, and others were 
daily springing up, the attorneys and solicitors should 
still be without an establishment in Lundon, calcu- 
lated to afford them similar advantages. 

To supply this desideratum, and afford other 
professional facilities, the present Institution was 
suggested. The outline uf it having been in the 
first instance submitted to the consideration of the 

(a) The last rule of court on this subject was in 
170 k 
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more immcdUte friends of the parties with whom 
the plan orifttuatcd, and from whom it receired the 
roost anequiTocal proof of approbation, measures 
were adopted for submitting the plan to the profes- 
sion at large. A meeting accordingly took place, at 
which the subject was discussed and referred to the 
consideration of a provisional commillee, who hav* 
ing made their report, a general meeting was held, 
at which the measure was finally approved, and h 
Ci>mmittee of Management appointed to carry it 
into execution* 

For effecting the par|>oses of the Institution, it 
was considered necesaary to raise a fund of .£50,000, 
in shares of ^25 each, payable by instalments, no 
one being permitted to tMke more than twenty shares. 
Tl«e plan having been generally announced to the 
profession, a large proportion of the shares were 
immediately subscribed for, so that no doubt re- 
mained of the success of the design, and the com- 
mittce therefore directed inquiries to be made for a 
site for the intended building, mid succeeded in ob- 
taining an eligible one in Chancery lan«» nearly 
opposite to the Rolls Court, and exteudnig to Bell 
yard^ thus having the advantage of two frontagea, 
and* from its contiguity to the Law Offires and Itins 
of Courts being peculiarly adapted to the ob|ects of 
the Institution. 



THE LAW SOCIETY. 

PuBLTC observation having been directed to 
the recent proceedings uf this Society, and 
three of the resolutions of its last fi^eneral 
meeting' having been quoted in one of the 
newspapers, we conceive it will be interesting' 
to our readers to peruse the whole series. 

At a general meeting of the Society of 
Practitioners in the courts of Law and Equity, 
resident in and near the metropolis, esta- 
blished in 1739, for the purpose of support- 
ing the honour and independence of the pro- 
fession, promoting fair and liberal practice, 
and preventing unnecessary expense and 
delav to suitors, held at Furnival's Inn Hall, 
on Wednesday the llth dav of August, 1830. 
Benjamin Brooks, esq. in tne chair: 

Resolved, 

Ist.^ lliat the unbounded confidence reposed in 
attomies and solicitors, by persons of every rank in 
society, for the protection of character, liberty, and 
property, renders it highly expedient that they 
riiould be men of education, honour, and integrity, 
and supported in public estimation. 

2d. That the imputations caat upon attomies and 
solicitors, of causing dehiy in the administration of 
justice, increaaing expense in le^ai proceedings, 
Mad claiming exeessive remuneration for tbeir ser- 
vices, are (as applied to them generally) unfounded 
and unjust, and calculated to injure and degrade 
them, and to weaken the ooofidenoe so essentially 
pecessaiy to public security. Yet so long as those 
imputations were geueral, the Society did not at- 
tempt to counteract them; but having been lately 
1m>ughi forward and embodied in proposed legisla- 
tive enactments, (thus to obtain the sanction of the 
highest tribunal of the country,) it has become ne- 
cessary to protest againat au^ aspersions. 

Sd. lliat the duties of attornies and solicitors 
involve peat responsibility, labour, and anxiety, 
and require talent, experience, attention, and perse- 
Terance, not only in the arrangement of property 
wider familjr settlements and wills, but in ooUeeting 
and scrutinising facts and circiunstancea, and ar- 



ranging evidence for judicial inveatigationand deci- 
sion ; and without their aasistanoe in these impor- 
tant legal preparations, no benefit could be derived 
from counsel, however eminent, and the greatrat 
coofuaion, embarrassment, and delay, would neces- 
sarily ensue ; rendering it impossible for judges or 
jurors to perform their respective duties satis- 
factorily to themselves, or beneficially to the 
country. 

4th. That delay in legal proceedings is disadvan- 
tsgeous to the attorney and solicitor; because it 
increases his risk of loss, diminishes the benefit of 
an early return of capital, and postpones the remo- 
neratioo for his services ; consequently every attor- 
ney and solicitor is interested in the despatch of 
business ; and delay generally arises out of cireum- 
stancea over which he has no control. 

5th. 1'hat the greater part of the expenses at- 
tendant on legal proceedinga ia composed of fees to 
counsel, and officers of the sereral oourta, payments 
to witnesses, and other disbursements, which attor- 
nies and solicitors are obliged te advance, and from 
which they derive no emolument, consequent! j 
they are interested in keeping down each expenses; 
since, if they do not obtain payment of tbeir billa. 
(tbe amount of which is materially increased by 
snch outlay,) the loss of the whole falls upon them; 
no part of such fees or payments being returned. 

6th. lliat the remuneration allowed to attomies 
and solicitors, in sctions and suits, is not commen- 
surate with their skill and exertions, taking into 
consideration their responaibility, the expense of 
their professional education, the heavy stamp-duties 
on their articles, admission, and annual certificate, 
the pecnniary risks they run, the capital they em- 
ploy, the salaries of clerks, and other expenses inci- 
dent to all respectable establisbmeota. 

7 th. That tbe modem practice of appointing 
barristers to ill those situations at the government 
boards, which were formerly held by attornies and 
solicitors, tends not only to deprive them of their 
fair rights and honourable inducements to practice, 
but to raise an inference of their incapacity, which 
the Societv consider tbe less called for, as they 
refiect with pride and satisfaction, that many most 
eminent chancellors, chief justices, judges, and 
counsel, have risen from, or been educated in, their 
branch of the profession. 

8tb. That nothing can be more dangerous to the 
property antf intereats of the community than ths 
nasty adoption of entire untried systems, under the 
delusiTS appellation of necessary practical reform ; 
and many of tbe changes in the adminintration of 
the kw, which have been contemplated, and parti- 
cularly of those included in a Bill racently brought 
into parliament, are, in the opinion of this Society, 
calculated to foster petty disseotions, sncoorak;s a 
spirit of litigation, snd prevent men of liberal edu- 
cation, character, and respectabiiiiy, from entering 
tbe profession, or practising aa attorniea and sohci- , 
tors, and thua to deprive the public of the security 
hitherto felt in their oonfidential advisers. 

BsMJAMiN BaooKS, ekahwuau. 



NEW BILLS IN PARLIAMENT. 

Ws present an analysis of two bills lately in- 
troduced by the Chief Justice of the court of 
King's Bench. There are three other bills, a 
summary of which we are unable to insert in 
the present number* 

The 6rst of these bills is one of extensive 
utility, its object is to settle, by arbitration^ 
all controversies relating to mailers o( account. 
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gifing the judge power to direct a reference; 
and enabl'tiig the referees to discharge their 
doty with due effect. 

It is well known that actions- of this kind, 
after they are brought into court at great ex- 
pense, are necessarily referred lo the decision 
of arhitrators, it being impracticable, consist- 
ently with llie interests of public justice, to de- 
vote sufficient time to the investigation of the 
various items of a debtor and creditor account, 
each of which might form a separate issue, to 
bellied by the jury. 

The difticulties in regard to the examination 
of witnesses, when nut of the jurisdiction of 
thecourtf or unable from distance and infirmity 
to attend in person, have been long felt to be 
great hindrances in the administration of jus- 
tice. They are now proposed to be removed 
by the provisions of the present bill, in which, 
however, due precautions are taken to secure 
the important object uf the personal examina- 
tion of witnesses, wherever it can be obtained. 

These are improvements which we consider 
honourable to the distinguished personage by 
whom they are recommended, and we trust, 
thit, by similar means, all other defects in our 
judicial system will be gradually corrected ; 
thu% facilitating the dispensation of justice, and 
lessening its expense. 



Am Amihfm of* BtU, UUituled, " An AelfarttttHng 
Cnntravenkt by AHfitration.'* 

This bill, which wms ordered on the 8th instant 
to be printed, recites that the determination of con- 
troversies by arbitration it often condacive to jos- 
tke, and ad Vaiitageoat to the parties ; bat eontro- 
versiet cannot now be referred to arbitration withoat 
the consent of the several panies thereto, and aocb 
parties are aoroetimet detened from submitting their 
differences to arbitration by reason of the want of 
tafficient means to enforce the attendance of wit- 
ncsies nod perforfnance of the award. It is there- 
fore proposed to be enacted tliat, in all actions 
wherein the matters in dispute might be made an 
action of account, or consist of peconioTy demands, 
the court «>r any judge thereof may order sock 
natters to be referred to an arbitrator, lliat in 
actions involving any question of law or matter of 
fact, the court may order a special case or a trial of 
•bch matters to be had, and refer the other matters 
in dispote. But without preventing a special 
verdict. That, unless by special direction of the 
conrt or judge, the costs shall follow the event; 
bat if other matters are referred by consent, the 
additional coats to be in the discretion of the arbi- 
trator. That the arliitrator be empowered to direct a 
judgment to be entered. That the court may interfere 
to relieve parties afft-cted by references made with- 
oot consent— application for such relief to be made 
within a limited time. That the entry of records of 
sabmissions to artritration may be made at any time, 
either in term or vacation, and that the court may 
compel the attendance of witnesses, and the pro- 
daetion of documents* Witnesses entitled to ex- 
pcnaca. That arbitrators be empowered to ad- 
lainister oaths. That the power of the arbitrator shall 
not be revoked without leave of the court. That an 
eolargement of time may take place without rule of 
court. That if payment of money or delivery of 
possession of lands ordered by an award is not 



made, the award may, at any time, be entered of 
reoord, and be of the same force as a jodement, 
except as to becoming a charge upon land«» &c. 
That the court as well before as after award may pro- 
ceed by attaclmient, according to 9 and 10 Willitim 
III. Matter tha|: may require the. adjustment or 
settlementof the account of any personal estate of 
any testator or inte»tate, shall not be referred with- 
out the consent of the person or persons having the 
administration of such estate ; and the adjustment 
or setilrment o( the account of any real estate not to 
be referred without the consent of the persons 
chargeable in respect thereof as heirs or devisees. 

An Analytit of a Bill, intituUd, " An Act to enabU 
Courts rf Law to order the Examination of Wit" 
netUM upon Interrogatories and otherwise" 

Thia Bill, ordered to be printed on the 8th inst. 
recites, that great difficulties and delays are often ex- 
perienced, and sometimea a failure of justice takea 
place, in actions depending in courts of law, by 
reason of the want of a competent power and autho- 
rity in the asid courts to order and enforce the emmi- 
nation of witnesses, when the same may be required, 
before the trial of a cause : and it alao rechea, that 
by an Act passed in the thirteenth year of the reign 
of hia late Majesty Kmg George the 'IliSrd, inti- 
tuled, An Act for the eatabliahing certain Reffula- 
tions for the better Management of the Affairs of 
the £aat India Company, as well in India as in 
Europe, certain powera are given and provisions 
made for the examination of witneases in India in 
the eases therein mentioned ; and that it is expedient 
to extend such powers and provisions : it ia tlieie- 
fore proposed to be enacted, that the powers of the 
recited Act be extended to all the eoloniea, and to 
all actions in bia majeaty*a eourta at Weatminater, 
Lancaster, and Durham, when examiaation by a 
eommiaaion aball appear oaceasary . That the oottrta 
mav order the examination of witneaea within their 
jorfadiction by ao officer of the court ; or may order 
a eommiaaion for the examination of witnesses ontof 
their juriMliction. That the coufis shall have power to 
compel the attendance of witnesses, and the pro- 
duction oi documenta. Witnesses entitled to ex- 
Cnses. That the examinations of witnesses shall 
upon oath. Persons appointed for taking exa- 
minations to report to the court upon the conduct or 
abaeace of witneases, if necessary. That the coots 
of the order for examination may be made coata in 
the cauae, except otherwise directed by the conn 
or judge. That no examination or deposition to 
be taken by virtue of thia Act shall be read in evi- 
dence without the eonaent of the party against 
whom the same may -be offered, onleaa it shall ap- 
pear that the examinant or deponent ia beyond the 
juriadiction of the court, or dead, or unable from 
permanent aickneaa or otlier fiermaoent infirmity, 
to attend the trial, in all which cases the examina* 
tiona and depoaitions shall be received and read- in 
evidence, aaving all just exceptions. 



REVIEW. 

A Practical Treatise on the Law of Patents 
for Inventions, Ity Edward Holroyd, 
Esq. Barrister at Law, Commissioner (f 
Bankrupts. Richards, 1830 ; Pp. 236. 

Thb power of conferring on the inventor or 
first importer of any tneful- manufacture t>r art; 
the rigttt of using or vending the same for a 
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re«onabl« (ime^ appean to have resided in the 
ccowo at common law ; and it was to correct 
the abuse of that power) and the mischiefs 
arising from the monopolies which its undue 
exercise had engendered, that the statute of 
21 Jac. I. c. 3, was enacted. That statute 
has always been considered as declaratory of 
the common-law prerogative ; it did not render 
any patents lawful after, which were not so be- 
fore. The principal section of this Act is the 
sixth, which proviilesthat no declaration before 
mentioned in it, shall extend to letters patent 
for the term of fourteen years or under, tor the 
sole working of any new manufactures to the 
true and first inventor; but that the same shall 
he of such force as they would be, if this Act 
had never been made. 

Lord Coke was chairman to the committee 
on the passing of the bill, and being thus 
espraally conversant with the measure, his 
opinion upon the sixth section is valuable. Mr. 
Holroyd nas quoted it from the 3 Inst. 183, 
184: it is at page 6 of the work now be- 
fore us: 

** Latten patent to come within the proviso in 
the sixth section of tl Jac. I. must have seven 
piopetties. 

'* 1. They must be for the term of fourteen years 
or under. 

" S. They moat be granted to the first and true in- 
ventor. 

" 3. They must be of such manufkctntea which any 
other, at the making of such letter* patents, did not 
«se ; for albeit it were newly invented ; yet if any 
other did use it at die making of the letters patents, 
or grant of the privilege, it is declared and enacted 
to be Toid by this Aet. 

" 4. Hie privilege must not be contrary to law ; 
■ooh a privilege as is oonsooant to law most he 
aobstantially and essentially newly inrented ; but, 
if the substance was in etm before, and a new ad- 
didon thereunto, though that addition make the 
former more profitable, yet it is not a new maaofac- 
Uue in law ; and so was it resolved in the Exche- 
quer Chamber, Pasoh. 15 Elisabeth, in Biroot'a 
case, tor a privilege concerning the prepsrine and 
melting, fico. of lead ore : for there it was said that 
that was to put hot a new button to an old coat ; 
and it ia much easier to add than to invent. And 
it was there also resolved that if the new mannfao- 
ture be subetantiaily invented according to law, yet 
BO old manufacture in uae before can be prohibitedi(a). 

" 5. Nor mischievous to the state, by raising of 
prices of commodities at home. In every anch new 
maaufiusture that deserves a privilege, there must be 
wrg0fu fueanUii and wident uHlitat. 

" 6m Nor to the hurt of trade. Thia ia very ma- 
and evident. 
7. Nor generally inconvenient*'* 

Lord Coke*8 notions of inconvenience are at vari- 
ance wiih thoee of our political economists} for, as 
an instance of inconvenience, he states that *' There 
was a new invention found out heretofore, that 

(a) '* It has long been established that a patent 
may be granted for an addition ox an improvement, 
provided it be so claimed. It would seem from the 
h»t resolution in Barcoit's case, as stated by Lord 
Coke, as if die patent in that case had been claimed 
for the whole, and not for the improvement ool>." 
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bonnets and caps might be chickened ia a lulling- 
mill ; by which means more might be thickened and 
fulled in one day, than by the labours of fourseoie 
man who got their livings by it. It was ordained 
(by statutes f f Edward IV. c. 5 and 7, Edward 
VI. c. 8 ; which were repealed by 1. Jac. I, c 85,) 
that bonnets and caps should be thickened snd 
foiled by the strength of men, and not in a fulling- 
mill ; for it was holden inoouvenient to turn so many 
labouring men to idleness.*' 

Mr. Holroyd arranges his subject under the fol- 
lowing heads : 

" 1. Of the nature of the invention for which a 
patent ma^ be granted. 

" t. Or the person to whom and for what time a 
patent may be granted. 

" 3. Of the manner of pasaing a patent ; of the 
oaTeat ; and of die inrolment of the specification. 

'* 4. Of the patent, its form and provisions, and 
herein more particularly of the denomination of the 
invention in the patent, of the specification, iu form, 
and requisites ; and of the rule of construction ap- 
plicable to the patent and specification. 

" 5. Of the title of the patentee ; assignment of a 
patent ; and licences to use the invention. 

" 6. Of enlarging the term of letters patent, and 
enabling the benefit of an invention to be assigned 
to more than five persons. 

"7. Of the remedies for an infringement of a 
patent ; and what is an infringement. 

" 8. Of the repeal and surrender of a patent." 

This division appears to be the natural and pro- 
per one, and it does not materially vary from 
that made by Mr. Godson in his Practical trea- 
tise on the Law of Patents for Inventions, and of 
Copyright (a). 

With regard to the first head, — ^the nature of the 
invention ; the aizth section of the 121 Jac. I. c. 9, 
contains the phrase " new manufiutures,*' and no 
further definition of the iuTentiona upon which 
letters patent may be granted. But according to 
the liberal construouon which this Act has received, 
it has been made to comprehend an immeuie 
variety of inventions in things made, and in the 
mode or practice of making them. 

The true and first inventor is, 1. A person who 
discovers an invention, or who, under the protec- 
tion of a patent, first publishes it to the worM, 
t. A person who brings from abroad, or has hsd 
communicated to him by a foreigner, an invention, 
which he firat publishes in England under a patent. 
Thus the inventor may be a discorerer of a new 
thing ; a publisher of an invention ; or an intro- 
ducer of a foreign invention. 

It is sometimes difficult to substsndate the pre- 
tension of being the first inventor. It was objected 
to DolIond*s patent for making object glasses, thst 
Dr. Hall had made the same diacoverj before him ; 
but it was decided that as the doctor had not com- 



(a) Published by Joseph Butterworth and Son ; 
18<S. 
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■aninlid it «» t^ pnUk, Dottowi wm to ^ con- 
lidarfd as the iiiTeiitor. (a) In " Barker and HftTfia 
9, Shur/' which waa tried before Mr. Justice Hol- 
myd, at the Lancaalrr suamer assises, 18123, avd 
which was an actten for the infriageaient of a 
Mtent fbr an improTed manner of making batSi 
ooa of the plaintiffs' men, whom they called as a 
wiiasss, pioTod that he himself invented the im- 
IpfoveawBt wliich was the saliject of the patent, 
whilst emplojed in their workshop. The plaintiffs 
were theiefore held not to he the iAveotora, and 
wers nonsaitcd. (P. 60.) 

In the case of the King v. Arkwright, a patent 
bad been granted for an imprcTed air-pump, in 
which the patentee urged that he had embodied a 
friocipK and redoeed it to practice bj soeans of 
bis own drscoTeijr. The machine consisted of ten 
distinct parts, and it was proved that ererj part 
wbich was nat 9id or had not been uud ibc the same 
porpfise to which it vaa then applied, was either 
sot maXerial, or not wefuU A verdict was given fbr 
the crQwn» to repeal the patent, 

Wiih fegaid to the aaaoaer of passing a patent ; 
Iheirst thing is to psceeat a petition to the king, 
xadting that the inventor has discovered something 
(which is named) likelj to be of general benefit, of 
vhish he ia the true and (rat inventor, and tkiu it 
has never before been used ; and praying for letters 
patent to lectire to himaelf the sole use of his inven- 
tion for fourteen years. An affidavit, sworn belore 
a aesisr in Cbanoeij, mast support the allegations of 
the petition : the proeeedittga which then ensne are 
tiiiM saccincfcly detailed by Mr. Holroyd, page 66 : 

''The petition and aftdavit most be taken and 
Isft tt the ofice of tbeaeeretary of atate for the home 
dspartmeotv through whom the petition is to be 
pieseated to the king. 

" A few days after the anawer to the petition may 
be had, containing a refereaoe of it to the attorney 
«v soliciior geoeial, to i^peit aa to the preprie^ of 
grantiayits psayev. 

" The report of the attorney or solicitor general 
■aj be had in a few days. 

'* The report, if ia favor of the prayer of the petitioa, 
nost be taken to the ofiice of the secretary of state, 
fcr the king's warrant. Thia warrant ia diiecled to 
theattorney or aolioitor general, it is the authority 
for preparing a bill for die king's signature, and is 
to bs taken to the patent office of the attorney or 
solicitor general for that purpose. 

'* The bill which contains the grant, most be taken 
tstbeseeretAry of atate'a office for the king'aaign 
■aaaoal theioto. 

" It muet be then taken to be paaaed, at the offioe of 
^signet. 

** One of the clerks of the signet will make, in the 
bing's naoM, lettera of warrant under the hand of 
<ach sleik, aad sealed with the king's signot, to the 
Isrd keeper of the pnvy aeal for iiirthcr proceoa to be 
badthe^in. ^ 

*' And the clerk of the pnvy aeal will make other 
*tMis of wairant, anbscnbed by hiss, to the lord 



(a) Per Buller, J. in BouUon t;. Bull ; S H. B. C. 
47«. 



ehaneeJloe, fee wmting aad saaliog. with the aaal ia 
bis cnakMfy bettors paiaat. (b) 

**Tbis last warvaat moat be taken to the patent 
ofice of the lord ohanoellor ; the patent will lie there 
prepared, and sealed with the great seal, and is thus 
passed." 

Caveats may be lodged at the offices of tlte lord 
chancellor, the attorney and solicitor general. A 
patent for England aaay be made to extend to the 
eekoies ; but does not extend to Sootlaod or Ire- 
land.^ After the patent is passed, a specification, or 
particular description of the nature of the invention, 
and the mode of its operatioo, ahoald be prepared 
within the tiase allowed for that purpose-— nsually 
two months for an English patent — acknowledged, 
and lodged at the inrolment office. A certificate of 
the inrolment, which is indorsed on the back of the 
specification, may be had at the same time. The 
specifications are intended for the public use, and 
copies of them maj he obtained. If the time for the 
imohnent haa been suffered to elapee, or any other 
essential error has oconrred in suing for the patent, 
it has been thought advisable to keep the invention 
secret, and begin proceedings da «Mn» for a freah 
patent. 

Onr limits will not permit as to enter particnhirlj^ 
into the remaining chapters of Mr. Holroyd's 
treatise. Ocigiqality in a legal jareatiM on a sulyect 
which hasbeea handled by a previoua writer, aathis 
has been by Mr. Godson, is out of the question. 
Mr. Holroyd baSf however* furpisbed a work solely 
on patents, whUo Mr. Godaon'a also ambracea tb# 
law of copyright ; tho dssi^cM^iMR, thavafora* of a 
small practical manual on the former subject, is 
supplied by the treatise before us. The decisions 
aa cases relating, to tha subject bafo besA brought 
dewa to the present time ; there is a good index and 
an appendix of forms ; and every thing appears to 
have been done that can render the ho<)k generally 
nsefuL 

INDIAN LAW (c>. 

For a loog period the Hindoos were regarded as 
distinguished by every virtue, and exenopt from 
every crime. Their patience, prudence, tempe- 
rance, and gentleness, were taken for granted. Their 
lawgivers were affirmed to be giani^i compared wi(h 
the pigmies of the western world, and their sacred 
bookf were supported to contain ineatimuble trea- 

(6) There is some obscurity in this sentence : the 
practice is that the clerk of die lord keeper of the 
privy seal gives another warrant, directed to the 
lord chancellor, to whose patent office it is carried, 
and there the patent is taken out and sealed. Aev. 

(c) A code <^ Gentoo Laws, or Ordinatioru ef the 
Punditt, from a Persian translation made from the 
original turitten in the Shanscrit language, [By 
Nathaniel Brassey H allied,] 4to. London, 1776. 

Institutes nf Hindu Law, or the Ordifumces tf 
Menu, aeeording to the gloss of Cutiuca, comprising 
the Indian system of Duties, Religious and Civil, 
Verbally translated from the original Sanscrit, with* 
preface hy Sir William Jones. Calcutta printed, 
Loudon reprinted, 1796. 
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sures of witdom and knowledge. Time aad research 
have dispelled these delusions. In proportion as 
we have become better acquainted with the charac- 
ter and literature of the Hindoos, our ndnuration 
has subsided. We have found that their patience 
was hut insensibility, their prudence but cunning of 
the lowest kind, their tfmperance the result of 
su|>erstition, or of idleness, and their tenderness to 
the brute creation, coniputible with a high degree of 
cruelty to I he human species. I'heir legislators turn 
out to be drivelling fanatics, or juggling impos- 
tors: (heir men of learning proud, lazy, tyrannical 
mendicants, innocent of all knowledge, either useful 
or ornamental ; and their sacred writings are disco- 
vered to be made up of the most extravagant and 
tasteless fables, combined with the most ridiculous 
trifling, and the grossest impurity. No man of 
healthy intellect wuuld now refer to the attainments 
of the Hindoos in jurisprudence and moral science, 
but as a matter of curiosity, or as illustrating 
a chapter of the human mind. It is with this view 
that we advert to the subject, and cull frum the 
sources acknowledged at the foot of our last page, 
some curious specimens of Indian legislation. 

One of the most remarkable features in the laws, 
as in the character of this people, is the prevalence 
of trickery and cunning. If a man cannot get his 
money bv fair means, what is he to do? Why, he 
roust still ^et his money. He must have recourse 
to that which in our cold climate would be coubi- 
dered a ** vigour beyond the law." So says the 
Gentoo code. Let it speak for itself* 

"If a man hath lent money to one of the tame 
family, or to a man of bad principles, he shall by 
<wuive pretencet get hold of some of the debtor's 
goods, and by that means procure payment." 
Hulked. 

This, at any rate, is "sharp practice," and its 
being sanctioned and recommended by law, is a 
circumstance perhaps peculiar to the codes of the 
East. 

It has been urged as a reproach against some 
countries, that there is ' one law for the high, and 
another for the low.' llie Gentoo code does not 
affect to conceal this ; and it is worthy of remark, 
that tlie advantages of rank are extended also to 
learning — at least, to that which, in Hindostan, is 
reputed learning. The combined claims of "privi- 
lege of peerage," and "benefit of clergy," are 
singularly beneficial to him who can urge them. 

" If a very rich man of weak understandings and 
of a very mean tribe, from a principle of fraud and 
obstinacy, refuses to pay his debts, the magistrate 
shall oblige him to discharge the money claimed, 
and fine him doublk tqb sum. — If a very rich 
man of an excellent education, and of a superior cast, 
from a principle of fraud and obstinacy refuses to 
pay his debts, and the creditor commences a suit 
against him, the magistrate shall cnuse the money in 
dispute to be paid, and shall fine the debtor on s 
TWENTrsTH OF THE SUM recovered." Halktd. 

The law of inheritance is " confusion worse con- 
founded." The brain turns giddy witli sach a rule 
as the folloxring: 

" If there be no grandfather's grandfather's fa- 
ther's brother's grandson, it goes to the grandfa- 
ther's grandfather's grandfather's daughter's son. 
If there be but one grandfather's grandfather's 
grandfather's daughter's son, he shall obtain the 
whole ; if there are several grandfather's grand- 
father's grandfather's daughter's sons, they shall all 
receive equal shares." Halhed. 

In India, as elsewhere, "Possession is nine 
points of the law. 



" Suppose two persons should quarrel abotit the 
right of property in certain glebe lands, or houses, 
or orchards, and one of them should produce a 
written deed, the other, after the property in dispute 
has been occupied for the space of sixty years by 
three following possessors who are now dead, is the 
fourth person now in possession of such property; 
in that case, the possession of three persons m 
succession is of more validity than the writing. 
The person who is in present possession shall obtain 
the property of such ulebe land, or houses, or 
orchards, and the claim of him who produces tlie 
written deed shall not be heard." Halhed. 

It is a remarkable coincidence with a part of our 
own law, that sixty years should be the length of 
possession requisite to constitute a legal title. 

There is no vice to which the natives of Hindostan 
are more addicted than that of lying. It is univer- 
sal among them, and they seem to think, that speech 
WHS given to men, not to inform, but to deceive. A 
very intelligent Indian judge, Mr. Tytler, gives the 
following picture of Hindoo morality iu this 
respect. 

"In nothing is the general want of principle more 
evident, than in the t(kal disregard to truth which the 
Bengalee shews. And here no order or rank 
among them is to be excepted. Their religious 
teachers set the example, and it is most scrupulously 
followed by all ranks. As the Shasters declare that 
lying is allowable in some cases, and the Bramins 
have shewn that these cases may be extended, as 
besides it is a practice esteemed highly serviceable 
by all the natives, it has therefore become universal, 
and is no longer considered discreditable. With 
nothing is the European more struck in the country 
than with this horrid vice." Tytter^t Connderations 
on the Present Political State of India, vol. i. 
p. 268-9. 

"The want of truth is a failing very generally 
allowed to be prevalent among the natives; but few, 
except the judicial servants of the company, are 
acquainted with the length to which it is carried. 
It IS said to proceed from their religion, from their 
education, and from their situation as inhabitants of 
a country ruled from time immemorial by despots. 
These have all their effects, and the Hindoo charac- 
ter is their joint product. Their religion permits of 
occasional falsehood : their education does not re* 
strain them in the use of it; for, among young piopU, 
it is very generally esteemed a mark of clevemeu!" 
lb, V ol. ii. p. 107. 

In every other country, as Mr. Tytler elsewhere 
observes, a regard for truth is the first lesson incul- 
ca'ed upon the opening mind of childhood. Ii ■> 
not only the first, but that which is most frequently 
and most earnestly enforced. It is repeated again 
and again, '* line upon line, and precept upon 
precept:" but, in Hindostan, youth are trained 
up in falsehood, and an aptitude for lying is re- 
garded as a gratifying proof of juvenile talent. No 
wonder, where such a horrible education is general, 
that arbitrators should receive such instructions as 
these. Their necessity is but too evident. 

" When two persons upon a quarrel refer to arbi- 
trators, those arbitrators, at the time of examination, 
shall observe both plaintiff and defendant narrowly, 
and take notice if either, and which of them, when 
he is speaking, hath his voice faulterin his throat, or 
his colour change, or his forehead sweat, or the hair 
of his body stand erect, or a trembling come over 
his limbs, or his eyes water ; or if, during the trial, 
he cannot stand still in his place, or frequently 
licks and moistens his tongue, or hath his face grow 
dry, or in speaking to one point, wavers and shufles 
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•f to tnollier, or if any person puts a qaettion to him 
he is uoable to return an answer ; from the circum- 
Mances of such commotions thej shall distingaish 
the guilty party." 

The law, of coarse, condemns false witness* It 
does more ; it furnishes as with a scale of the guilt of 
perjury, graduated with mathematical accuracy. 

" lo an affair concerning kine, if any person gives 
61se evidence, wiiatever puilt is incurred by the 
murder nf ten persons, he becomes obnoxious to the 
poiiishroent due to such a crime. 

"In an affair concerning a horse, if any person 
gife false evidence, his guilt is as great as the guilt 
of murdering one hundred persons. 

"Besides kine and hor<es^ in an affair concerning 
any other animal that hath hair on hi« tnij, if any 
person give false evidence, whatever guilt is incur- 
red by the murder <if five persons that guilt shall 
be imputed to him." 

" In an affair concerning a man, if any person 
give false evidence, whatever guilt is incurred by 
the murder of one thousand persons, he becomes 
amenable to the punishment ot such guilt. 

" In an affair concerning gold, if any person give 
false evidence, whatever guilt would be incurred by 
mardering all the men who have been born, or who 
shall be born in the world, shall be imputed to him. 

"In an affair concerning land, if any person give 
false evidence, whatever guilt would be incurred by 
the murder of all living creatures in the world, he 
shtll be liable to the punishment of soch guilt." 
Hdhed. 

But to all general roles there are eiceptions. 
Peijury is, on the whole, n bad thing ; but it seems 
to be thought that a portion of \%, like a small dose 
<*f a poisonous drug, may occasionally be adminis- 
tered with tbe best effects. 

" Wherever a troe evidence would deprire a man 
of his life, in that case, if a false testimony would be 
the preserTation of his life, it is allowable to give 
>och false testimony : and for ablation of the 
goilt of false witness be shall perform the Foajeeh 
Sereskiet ; bat for him who has murdered a Bramin, 
•rtUttn a cow, or who being of the Bramin tribe has 
drunken wine, or has committed any of these pdr- 
ticalarly flagrant offences, it it not allowed to give 
false witness in preservation of hit life. 

"If a marriage for any person may be obtained 
h; false witness, soch falsehood may be told ; as 
on the day of celebrating the marriage, if on that 
day the marriage is liable to be incomplete for 
want of giring certain articles, at that time if thrte 
^f^wfaJUthoodt bB told, it doet not tignify ; or if on 
the day of marriage a man promises to give hii 
daughter many ornaments, and is not able to give 
them, sach fialsehoods as these, if told to promote a 
marriage, are allowable. If a man, by the impulse 
of last teili lies to a woman, or if bis own life would 
be otherwise lost, or all the goods of his boose 
•|H>iled, or if Hu far the bmffit of a Bramin, in all 
Wch affairs falsehood is allowable." Haihed. 

*' In some cases a girer of false evidence from a 
pious motive, even though he knows the truth shall 
not lose a seat in heaven ; nteh evidence wise men call 
tke speech of the gods.'* Jones. 

It is notorious that the natives avail themselves 
to the fall of the privilege of perjury thusconcedeil. 
The effects of these doctrines in their courts of law 
is pointed out by Mr. Ty tier. 

'* But no where is this venal itr more conspicu- 
ous than in oar civil courts of justice, where, in 
almost every cause that is tried, the witnesses 
(perhaps alt from the tillages) will range themselves 



on different iides, and give a plausible and consis* 
rent story, the one in direct opposition to the otlirr. 
Members of one and the same family will contradict 
each other ; and though contrary to their own be- 
lief, ibey will, with the greatest obstinacy, perse- 
vere in maintaining any assertion which they may 
be paid to make ; on this subject more will be 
found when I come to the treatment of the subject 
of witnesses. It is sufficient here to have mentioned 
their disregard of truth, and their extreme venality, 
as features in their characters distinguishing them 
from any other nation. In many nations these 
vices have a partial inBuence, but here they are 
unive'sallu prevalent." Tytler't Considerations, vol. 
I, p. 998-9. 

*' When on a trial all the witnesses tell lies, what 
are you to do ? Is the criminal to escape, and are 
you to employ ^our time in the tri'il of the wit- 
nesses? In England, you would acquit the priso* 
ner, and try the witnesses. In India, yon must 
convict or acquit the prisoner, on the strength of 
that portion of truth which you can pick out of the 
compound mass of truth and falsehood. There it 
nt't tuch a thing hiown in Bengal as a deposition that 
does not blend them together." 'Vol. II. p. 106-7. 

" Our law says tu a witness, ' You shall tell the 
truth, the whole truth, and nothing but the truth.' 
But a native witness seldom tells you the truth at 
all, — often tells a part only, — and often, indeed, in 
ten cases out of every twelve, a great deal more than 
the truth." P. 108-9. 

" Witnesses in India cannot posMbly be consider- 
. ed on the same footing with witnesses in England. 
There, (I mean in England,) there is an inherent love 
of truth, and detestation of falsehood ; there we 
seldom meet with instances of perjury ; but here, 
strange as it may appear, 1 do not hesitate to say 
that there exists an almost inherent love of, or in- 
clinatiou to, falsehood." *' In England," (says 
Colonel Wilks, in his report on the Mysore,) " it'is 
customai^ to believe a witness till be is proved to 
have perjured himself; but here tbe reverse is the 
case, and a testimony is doubted until proved to be 
true." P. 161-«. 

The statement of Mr. Tytler is confirmed by the 
Abbe Dubois ; who says, " There is no country on 
earth, in which the sanction of an oath is less res« 
pected, and especially among the Brahmans." I>e- 
tcriptlon of the Character ^ Manners, and Customs, of 
the People of India, P. 497. 

As Indian witnesses are for the most part equally 
worthy, or raiher equally unworthy, of belief, it be- 
comes a matter of no small delicacy to decide upon 
their testimony. A very worthy judge was once in the 
habit of deciding causes by casting the dice, and it is 
said that fewer of his decisions were reversed than 
of those of his brethren. The Indians ascertain the 
value of testimony by numbering the witnesses, and 
if that will not do, they weigh them according to 
rules laid down in the code ; and even when this 
fails, like Lampedo, when soul and body were di* 
vorced, " they have a remedy." 

" In a case where there are many witnesses, if at 
the time of examination most of them give their evi- 
dence for one person, and one or two of them 
depose in favour nf the other party, the evidence 
of the majority is approved. If, of the whole num- 
ber, half depose for one side, and half for the other, 
then the e\idence of any one of the witnesses who 
is a man of science, bhall be credited. If they are 
all men of science, the evidence of him among them 
who is the farthest advanced in knowledge, shall be 
approved : if the knowledge of all of them isequat, 
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tht tettlmotty of htm ttdbfig thieiu wtio regntfU^i tib j 
cunduet by mt Beidt, (Gentoo scriptoren,) is ap- 
prQte6 : if they all regti^Bte tlieir conduct by the 
Beidtf and theeTidence of Mjch men iieontradicxory> 
then such a snit carrnot be decided by the testnnony 
of witnesses; but the P y>nikg k (ordeal) msst be 
perfoMifed." 

The following is itfi et«ry way wortky of a code 
wLich tolerates perjai^ : 

<< The witness who has giiren evidence, and to 
whom, whhin serea days after* a mtsfortane happens 
from disease, fire, or the death of a kinsman, shiiil 
bt cmidenmed to pay the debt and a fine." Jtnet. 

Tliere are many more cnrions things in these store- 
houses of eastern wisdom, but we have not room at 
present to "pa rsire the subject farther. 

"HJ I, 'I ■ I I ■ gg=g=BSBB 

RECENT DECISK>NS IN THE 
SUPERIOR COURTS. 

PRIVILECBOP ATTOtlNET. 

Off a motion for a role to show cause why a bail 
bond should not be delivered up to be cancelled, 
the following were the facts. The defendant, 
who n an attorney of the King's l&ench, had been 
arrested on process issuing out of the Common 
PleaSf and had given a bail bond. It was ad- 
mitted that great difficulty esisted in making the 
ap|)IicHtion, as the defendant was not the officer of 
the Court, but of the Common Pleas. Yet it would 
ba extremely hard upon the attorney, to be thus 
forced to lie in prison until the suit was ended, or 
give bail* who would not be discharged until that 
time. In the case of Snee v. Humphreys, 1 Wils. 
SO^ an application was made to the King's Bench, 
on behalf of an attorney of the Common Pleas, who 
had been arrested on a latitat, to set aside the pro- 
ceedings against him, on the ground that he ought to 
have been sued in the Common Pleas by bill. The 
court there said, " You must sue out your writ of 
privilege, for if you are an attorney of the Common 
Pleaa, and are rectus in curia there^ you will have 
it of course, and may plead it here. That case, it 
was conceived, might be distinguished from the 
present, as the application was here to cancel the 
bail bond, which was taken hy the sheriff. Now 
the sheriff was an officer of all the courts, and there- 
fore this coari would have power to exercitte its 
jurisdiction over him, and consequently might com- 
pel him. to give up the bail bond to be cancelled. 

LirTkBDALS, J. This case may be considered 
with reference to the attorney, and with reference 
to the sheriff. An attorney of this court ought cer> 
tainly to be relieved, if he is arrested on process 
issuing out of this court. But here he is arrested on 
process issuing out of the Common Fleas; we, there- 
fore, have no jurisdiction to interfere. There is a 
mode by which he may obtain relief from the Com- 
mon Pleas. It is true that remedy is more dilatory 
tlian the one now sought to be applied, but I thinl 
he must be left to his remedy there. Then, as the 
application concerns the sheriff^ it is true he is the 
officer of all the courts ; that is to say, any one of 
the courts may employ him to execute its process; 
but when a court has employed him to execute 
its process, he is the officer of that court only, 
so far as he is employed to execute its process ; 
therefore, having here been employed to exe- 
cute the process of the Common Pleas, he is, so 
far as that ia concerned, the officer of the Common 
PhMis only. The Oummon Pleas only, therefore* 
haa a right to exercise any jurisdiction over bim. 

Rale refused. K. B. Mich. T. i 830. 



If tbia application had been grantMl, and the abeitf 
had been ruled by the Common Pleas to bring in tbe 
body, guera. what return ooold he have made 1 

CAUSE ftESTORCD— 1LLWE88 0» SOtlCITOR. 

In the case of *• Collins v. Price,'* the Ix>rd 
Chancellor granted an order to restore a cause for 
hearing in the paper of the Master of the Rolls, 
which his honour had directed to be struck out, in 
consequence of the absence of th- plaintiff's solicitor 
at the time for the hearing. The absence of the 
solicitor was occasioned by severe indisposition; 
and as he attended to his Chancery practice him- 
self, he bad not a clerk cumpetent to transact tbe 
business witliout his superintendence. A day or 
two before the cause was in the list, several other 
causes were struck out on various grounds, so that 
the situation of this cause in the paper was un- 
expectedly acrelerdted. A subsequent application 
was made to the Muster of the Rolls, in which the 
cause of the non-attendance was stated ; but his 
honour ordered the bill to be dismissed with costs. 
The Lord Chancellor, on ordering the restornlion of 
the cause, required that all costs arising from the 
absence of the solicitor, should be borne by him. 
Sittini^ be/ore the Lord Chancellor, Mich, Term, 
1830. 

LIAEILITY OF ATTOmWXSB. 

In an action against the defendants, as attomies, 
for negligence in negociating a mortgage, in which 
the plaintiffwas mortgagee, the following ficts ap- 
peared. The plaintiff wishing to lay out ^yOOCl. 
on mortgage, applied to a friend named Jay, a 
barrister, to assist him. Heapplied to the defendants, 
and through their medium a mortgage on certain 
leasehold premises was effected, and the ^fOllO was 
advanced by the platniiff. It was aoon discovered 
that the premises mortgaged were only worth be- 
tween thre« and four hundred pounds, and the 
mortgagor became bankrupt. This was tlie ground 
of the action. For the defence, evidence was pro- 
duced to show that the defendant had acted for the 
mortgagor only, and that Mr. Jay had acted for the 
plaintiff. The evidence was thus contradictory. 
The jury found a verdict for the plaintiff. 

On a motion for a new trial the court were of 
opinion, that as all the facts of the case had been sub> 
mitted to the jury, whose province it was to consider 
the eftct of the evidence on both sides, the verdict 
ought not to be disturbed. Rule refosed.^T2ylor 
«. Street, and othen. Mich. Tetas 1«S0. 

LORD LANSDOWn's ACT. 

Kbllt moved for a rule to ahow cause, why a 
certiorari should not be granted for the removal of a 
conviction by cerUin magiatrates, under tbe 9 Geo. 
IV. c. 31, B. iff, for a common assault. Tbe f27th 
flection empowered two magiatrates, in caaea of com- 
mon asaault, to 6ne tbe offender £5, or inflict cer- 
tain other punishments. By a. 29, however, it was 
provided, that if the aasanlt were found to have bean 
iiccompanied by any attempt tocomnut felony, they 
should abatain from adjudication. Here the de- 
fendant had been charged with an aasault with in- 
tent to commit a particular felooy. The magiatratea, 
however, convicted him of a common assault, and 
fined him ^5. Now the offence with which he was 
charged was, in fact, no assault unless accompanied 
with those circnmitancea, which eridenced the ia- 
teni. But if it woold have been an assaalt without 
tha aocompanying eireamstaaeas^ the assadlt and 
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the blent eoaU not ^Mftntedfron^Mb «tb«r ; 
•ad Iherefore, u in such cstet tbev onght not to 
•dj ndicate, Umj had here esceeded thoir jnriBdic- 
tioo. Tbtt it was not the imention of the legisla- 
ture to allow the msgisirates to act in such cases 
was clear, from the provision contained in s. 25 of 
the same Act, which waa, tJiat any assault with 
intent to commit felony should be punisbaole hy the 
wart, with imprisonment, fin«, and the obligation 
to find sureties for kec<ping the peace. Now it was 
ioc to be conceived that tliere would be two different 
poaisbmeois provided for the aamc ofFence in the 
same Aol, to be inflicted by two different tribunals. 
By s. 36, the certiorari was taken away in cases of 
conviction under the Act Bat that must mean coo- 
viction where the magistrates had jurisdiction. 
Therefore, as in this instance, they had none ; the 
certiorari was not taken away. 

Loan Tenterdbiv, C. J. — By section S6, 
it is provided, that no conviction under this 
Act shall be tcmoved by certiorari. Tlie convic- 
tiori here parpoits to be a conviction for a com- 
ttoB assault. There they have jurisdioticm , and primA 
fick they have jaiisdiotion here. £i«n if they 
bad not JOTisdiction, 1 do not think we sbonld gnat 
the certiorari, but here I an clearly of opinion that 
we oei;ht not. When a common aaiiaoU has been 
coBimiited, the magistrates are, by the f 7th section, 
empowered to punish it in a particular manner. 
When it is accompanied with an attempt to commit 
felony, they are, by the 29th section, prohibited 
from adjadicating. But that aection leaves it to the 
discretion of the magistrates to detennine, whether 
the assault was accompanied with an attempt to 
eommit felony or not. Now they hare, by their 
conviction for a oommon assault, negatired that 
they thought there was any attempt to commit 
frlooy. I am, therefore, of opinion, that we ought 
not to grant the rule. 

Baylby, J. and Littlboalb, J, concnrred. 
Parke, J.— I doubt whether we could grant the 
eertiorari, if the magistrates had not jurisdiction. 
For if they had not, the conviction goes for 
Bothing. Mnle refused. Bfich. T. 1850. 



BAIL. 

An action for an illegal distress pending against 
hail, is no ground (or rejection, fioj^, J., T. 
182tt. 

A bail Iwving paid 5s. in the pound, and his 
creditiirs haTing by deed expressed themselves 
ntisfied, rosy justify. LittiedaU, J., M. T. 1828. 

A bail not having jostified pursuant to notice, a 
consent by the plaintiff's attorney to oppose on a sub- 
sequent day, endorsed on the bock of the notice, is 
safficient.if the plstntiff*s attorney appeor to tronsent, 
to permit justification without amdayit of service of 
notice. LutMak, J., M. T. 1828. 

A imtive of Berlin, swearhig to the requisite 
smonnt of property, bot not stating it to be within 
the jurisdiction, vras permitted to justify. Littledale, 
J., M. T. 18<8. 

Jurat of affidavit of sulBciemry of country bail 
Btsted "read over and signed, hi my presence," 
Held bad, as it should, in accordance with the rule of 
court, of E. T. 31 Geo. III. state, *«read over in 
my jrremHce, and signed in my presence." BayUg, 
J*t M. T. 1828. 

Bail appeared to justify in 980/. and swore to 
leases to the amount of 2dO(., and 250/. Greek 
bonds, permitted to justify. Parke, J., M. T. 1828. 

Ball berag rejected for insufficiency, time to 
hntiiy «Qi«rs ivmvfuaed, withootvniJHdaTitthti 



defendant thought the rejected ImU weet eobstartia I, 
and aUoaaaMavh wf «ncrila» to be prodiieed befat<e 
the ym%e sit dssmhers. Pmrke, JeaMi, /^ T, 
ft829. 



•AXL-*-ATToaNar. 

Where a notice of justification of bail in erri^r 
coram nobit had been served too late, the court gave 
further time to serve fresh notice, and they were 
allowed to justify, per Bayley, J. M. T. 1830. 

It has been decided, that it is a rule nerer to 
allow time to justify bail in error (1 Chit. Rep. 716, 




at. 2, c. 2, a. 9, 16 and 17 Car. II. c. 8, s. 3, 22 and 
23 Car. II. c. 4, 6 Geo. IV. c. 96, s. 1,) have bevn 
determined net to extend to writs of error, coram 
nobit and coram vobis (2 Crump. 3 £d. .S77, 1 Lil. 
Pr. Reg. 710, 2 Tad. Pr. p. It54, 1 Artihb. K, B. 
Pr. p. 277.) 

On examining the baal, one admitted, that -be 
became bail at the request of the attorney te the 
plaintiff in enor, not knowing his oUeat. He bad 
received no undertaking to bear htm harmless, but 
he thought that in point of henonr, in case of his 
being fined, the attorney would indemnify him. 
Holden, that he could not justify, (see 1 Btng. 423, 
8 Moore, 516, S. C 1 Tid. 268, 2 Tid. 1155, 
ed. 9.) M. S. 

PBACTICB. 

Where the writ and notioe of deoltratioa being 
filed, were served within two hoars of each othec, 
and before the declaiadon was actually filed, and 
the defendant moved to set aside the service of both. 

The court discharged the rule as to the writ and 
made it absolute as to tlie copy of the declaTatioo. 
The service of the writ was clearly regular, and 
therefore the defendant had asked too much. 

Where a bill of Middlesex, and a ImUtat bad 
issued against two defendants, each writ containing 
the name of one defendant only, and the plaintiff 
afterwards declsred against them jointly and seve- 
rally, there being joint and several causes of action, 
but it was uncertain whether the Joint dedaratioft 
had been served befoie the several deolaratioas. 

The court referred the matter to the master, 1m 
inquire as to tfao priority of the deelaratieas, 
intimatiag, that if the plaintiff had dadared jointly^ 
before he deckued severally, he had been guilty of 
an itiegularity. For that would be declaring by the 
bye, before he declared in chief, which oe had 
no right to do. 

Vid. £i»iu y. Whiteh£ad, 3 Man. and Ry. 366. 
Rule, £aster Term, 8 Geo. IV. 1827. 

BJSOTMENT. 

By the 1 Will. IV. c. 70, s. 86, landlords, wben 
their title accrues in or after Hilary or Trinity 
Terms, are allowed to serve a declaration in ^ect- 
raent on their tenants, te which is to be subscribed a 
notice to appear and plead in ten days. (Vide 
DowUt^'s Statutes, p. 988.) 

On a motion for judgment against the casuil 
ejector in the Ring's Bench, it appeared that an 
attorney in the councry, soppming that the section 
in question applied to all actions of ejectment, had 
subscribed his declaration in a common ejectment 
in this special maimer. — It was served bcfoie the 
essoign day. Holden m beno ii WK n lswty per 
lied«(e|J..lf.T.4t80. 
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On t motion for an •tUchment for noo-pajrment 
of co&ts porsoant to (be roaster's aUoeatur, in an 
action of ejectment, it appeared that the master had 
hj mistake indorsed his aUocatur on a rule for 
jndgment, as in case of a nonsuit, instead of the 
consent role. AH the other proceedings were 
regular. 

LxTTiEDALB, J., refused the attachment, and 
directed a fresh aUocatur to be made out. M. T. 
1830. 

On a motion for judgment against the casual 
ejector, the declaration wad intilled of Trinity Terra, 
in the first jear of the reign of William IV. the 
death of George IV. having taken place in that term. 
Hulden, that it was properljr entitled. M. T. 

leso. 



NOTES OF THE WEEK. 

Wb are constantly receiving ehort hints and 
BUgg'estions — some epistolatory, others verbal, 
— which, though %vithin the scope of our 
plan, are not capable of beinfif arranged in the 
form of separate articles. We are willing to 
open as many channels of useful communica- 
tiou as possible. Several of our well-wishers 
have not leisure to tvrite a formal letter, 
adapted for publication, but can contribute 
short iwtes. Their brevity will not bar their 
reception, and we shall either introduce them, 
if complete, or enlarge upon them, if de- 
fective. 

It may also be convenient in the same de- 
partment to include occaaional reflections, the 
results of readin|(, or the cleanings of con- 
versation upon subjects of professional im- 
portance. 

Local Courts. 

In our first number we presented an analysis 
of the Bill for the estabUshment of two Local 
Courts : the one for the county of Kent, and 
the other jointly for the counties of Durham 
and Northumberland. We ohserve that Mr. 
Brougham has given notice in Parliament of 
his intention immediately to brin^ forward 
affain this important measure. It is remark- 
able that the abolition of the Local Courts in 
the principality of Wales and the county pala- 
tine of Chester should take place during the 
same session in which this Bill was intro- 
duced. 

We have not been inattentive to the subject, 
but deem it necessary to wait for the examina- 
tion of the new bill. We have received nu- 
merous communications, and are ''much en- 
forced" to deliver our sentiments. We shall 
not be found wanting. We shall take an early 
opportunity to correct the misstatements which 
have been made, and to expose the erroneous 
conclusions which have been drawn. 

We are not •• splenetic and rash.*' We do not 
think the matter so vital, that we should quit 
the even tenor of our way, nor, whatever may 
be the provocation, lose our vantage ground of 
usefulness and good temper. 

We believe it to be the general wish of the 
members of the profession, that there should 
be some imprx>veroent in the law regarding the 
recoveiy of small debts, either by the revival or 



extension of the ancient local courts, or ihr 
creation of new ones Nor is it doubted that 
improvements may be made in other respects, 
in our judicial system, and its practical appli- 
cation to the affairs of an altered state or so- 
ciety. The only difficulty has been as to the 
degree of the modification, and the best means 
of effecting the improvement. It is said by 
Lord Bacon " that the entire body and suli- 
stance of tlie law shall remain, only discharged 
of idle and unprofitable, or hurtful matter," 
and we desire to follow in the footsteps of this 
sage of the law. 

We believe it to be perfectly true that the 
increase of the petty courts will not decrease 
the profits of the profession. We have no 
doubt the amount of law expenses will be enor- 
mously increased, and that the attornies, as a 
body, will receive double, nay treble, the 
amount of their present bills, so far as they re- 
late to actions at law. But it is another, and a 
dififerent question, whether they will gain in 
reputation, as well as in purse, and more espe- 
cially whether any real advantage will result 
to the public from the facilities offered to petty 
litigation. In due time we shall discuss the sub- 
ject in all its bearings. 

Registry of Deeds. 

The rcvietv in our last numher of the 
Commissioners' Report on the proposed Ge- 
neral Registry qf Deeds will put our readers 
in possession of the principal grounds od 
which the Commissioners are induced to re- 
commend the Ref^istry. We have abstained 
from giving any opinion on the subject. We 
invite the fullest discussion of the measure, 
and for the present we shall confine ourselves 
to the oflice of moderator between the parties; 
and we are more especially desirous that the 
controversy should be conducted on both sides 
by a constant reference to instances and illus- 
trations, rather than by a mere appeal to 
abstract principles. Let the. alterations be 
founded on practical experience, and not on 
theoretical views, however ingenious or plau- 
sible. 

Our limits did not permit the insertion of the 
following extract, in which the commissiotiers 
give their opinion regarding the alteration 
which a general registry will make In the pro- 
fessional remuneration of solicitors. 

'<The emolfuneDto (says the report) of the soUcitors 
who conduct the business of conveyaocing, depend, 
in a great measure, on the number aiid length of 
deeds and abstracts, and the multiplication of copies; 
for all which they are very liberally pdd. AU these 
it is one of the objects, aad of the probable results, 
of a Register to abridge. There is, however, a consi- 
derable part of the duty of solicitors, requiring 
much skill and care, and imposing great respoosibi. 
lity, fur which they ate at present very inade- 
quately remunerated. 

We think it for the public good that solicitors 
should be liberally remunerated for their services. 
Considering the confidence reposed in them, 
and ihe intelligence and skill required from them, 
it is desirable that they should be men of educadon 
and of honourable feelings, and should occupy a 
respectable station. In our opinion it would be 
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highl/ in€zpedi«nt tlitt the rank which tb«j hold 
in this country should be lowered. 

It will therefore be neceasery to provide for the 
remuoeration of solicitors in a different manner. 
Their fees for actual services should be higher than 
they are at present, and perhaps some mode of re- 
gulating them, which now exists only with respect 
to costs of actions and suits, might oe beneficially 
introduced. 

This subject requires great consideration, and 
due attention to the suggestions which may be ob- 
tained from the leading members of that part of the 
profession. 

We would, however, observe, that the diminution 
of the profits of aoUcitors from the present sources, 
w ill not be felt for a considerable time, and that 
afterwards it will be gradual,'* pp. 101-102. 

We may hereafter advert to the evidence 
takeu under the Commission on this subject. 



CUrks to tfic Committees of Vestry not to 
be employed as Solicitors. 

In a Bill brought in by Mr. Hohhouae, 
bearing the date of July 1, 1830, «'for the 
regulating of parish rates and vestries, and for 
lighting and watching, cleansing, paving, and 
watering, towns in England and Wales," there 
is the following clause at page 14 : 

*' And be it further enacted, that any com^ 
ndttee of vestry ^ appointed under this Act, be 
empowered to appoint a committee clerk or 
clerks, with such salary or salaries as may be 
determined by the said committee, and to be 
paid out of some one of the rates levied for 
parochial purposes ; and that the said com- 
mittee clerk, or one of such committee clerks, 
or, in case of sudden and serious illness, some 
one appointed by the committee to act as 
clerk, do sign the minutes of the proceedings 
of all vestry meetings^ and also all notices, 
orders, or other documents, prepared or pub- 
lished by the said committee of vestry : pro- 
vided always, tUat in no instance whatever the 
person holding the qffice of committee clerk 
shall be clerk to the magistrates having juris- 
diction in the parish so adopting this Act, 
nor shall be employed as solicitor or law agent 
in the prosecution or d^'ence of any suit, or 
in carrying into effect any of the provisions of 
this Act. 



Private Bills in Parliament* 

The House of Commons has determined 
not to receive any petition for private bills 
after Friday, the 26th day of February next, 
nor to permit any private bill to be read the 
first time after Monday, the 21st day of March, 
nor any report to be received of such private 
bill, after Alonday, the 9th May next. 



jidministration of Justice. 

A bill is to be brought in to amend the Ist 
WilL IV. c. 70, so far as relates to the Essoign 
and general return days of each term, and to 
substilote other pro? isions in lieu^ and to de- 



clare the law with regard to the duration of the 
terms in certain cases. 

Chancery Reform, 

Mr. Spence has given notice of his intention 
to move to simplify the practice of the Court 
of Chancery, and to reduce it to a known and 
certain system; to alter the form, and simplify 
the mode of issuing process in the Court of 
Chancery ; to facilitate the taking of answers 
and pleas, particularly in country causes, and 
the swearing of affidavits ; to provide for the 
more effectual taking of evidence in the Court 
of Chancery ; to abolish unnecessary recitals 
in decrees and orders, and to provide for the 
due and expeditious drawing up of decrees 
and orders. To provide for the despatch of 
business in the master's office ; to establish 
distinct officers for taking accounts ; to provide 
for abolishing the public office ; to provide for 
the master's sitting in public in certain cases, 
and to enable them to determine various inter- 
locutory matters; to abolish proceedings by 
hourly warrants ; to abolish copy money ; to 
abolish unnecessary recitals in reports ; to di- 
minish the expense of proceedings in the mas- 
ter's offices, and to increase the despatch of bu- 
siness there. To enable the Lord Chancellor 
to appoint a broker of the court of Chancery, 
and to regulate the salary of the Accountant- 
general. To abolise the equity jurisdiction of 
the court of Exchequer, and lo constitute the 
Chief Baron a judge of the court of Chancery, 
and to provide for the removal of the offices of 
the court of Exchequer to the court of Chan- 
cery* To assimilate the duties of all the 
judges of the court of Chancery, and to pro- 
vide for the despatch of business in their differ- 
ent courts. To constitute from the judges of 
the court of Chancery a court of Appeal for 
the court of Chancery ; to provide for the 
keeping of the records of all proceedings in 
the court of Chancery in one certain place. 

fFrits to the County Palatine of Chester. ' 

All writs should be now directed imme^ 
diately to the sheriflT, as in other counties, and 
not to the chamberlain. If the writ be ad- 
dressed to the latter, the under sheriff will be 
obliged to return it for alteration and re- 
sealing. 

The Act, however, does not affect the coun- 
ties palatine of Lancaster or Durham in this 
respect, and therefore the direction of writs to 
those counties will remain the same* 

Proctor's Fees, 

By the 1 1th Geo IV. c. 20, laws relating to 
the pay of the Royal Navy, are amended 
and consolidated. By some error in ar- 
ranging the table of fees on granting ad- 
ministration, the higher class of fees are 
made payable when the deceased person is 
a common seaman or mariner, and the lower 
class, where he is a warrant or petty officer in 
the navy, or a non-commissioned officer of ma* 
rines. Vide Dowling's Statutes, pp. 117, 119. 
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TBS rAJIILY or MILTOW. 



It » the priTilege of genios to confer an intecest 
upon al) who can claim kintirad with its posaessora. 
la tkia vi«w tke ralatiraa of Milton become objecta 
af litararj cnrioaity« and aa two of them ft>ltowed 
tba pi«fei»aion of the latw, they have Aua aa eapeoia) 
right to a hrief notice in our pages. 

John Milton, the father of th« great poet, waa tba 
■an of the deputy ranger of the foreat of Sbotorer, 
sear Haltou, in Oxfordshire. He waa intended fat 
a scholar, and placed b^ bis father at Christ church, 
in the universiiy of Oxford ; but religioas difiereooes 
frustrated this design. Ihe elder Milton was a 
rigid cathoKc, the younger was warmly attached to 
the doctriars ef the rerormation. In consequence 
of this attachment, he was disinherited by his 
fetbaci and compelled to quit the umvefsity. The 
diaialierited sitMient eichanged literature for law, 
«nd adopted (he profeasion of ascriTtncr, wkicfa be 
•XMcisedatthe sign of tbo Spread £agl0( the family 
crest) in Bread atreal. He was distinguished, it la 
■aid, by prudence and integrity, and hia laiioars 
were rewarded with soccess. He acquired a com- 
petent fortune, and retired to Horton, near Coin- 
brook in Buckinghamshire. His favourite recreation 
Wia music, in which he was eminently skilled, and 
■one of the airs to which the psalma are still sung 
ta onr ch arches w«re composed by him. 

Cbiiatopher Mikea, his second boo, and the poet's 
Tanngor brother, waa a member of the Inner 
TeaipJe, of which aeciety ha became a Beaeber. 
His potttioal prinaiples w«ra oemplelelj oppoaite to 
thoao of bis brother, and. during the oivil wars, ha 
became ohnoxioQa to the Parliament, by opposing 
their interests in the town of Readinc, where here< 
sided. On that town bein^ taken by the Parlia- 
mentary forces, he quitted his house, and followed 
the royal army. At the conclusion of the war, be 
soeeeeded, throngfa the interest of his brother, in 
■mkmg bis peace with the ruling powers, and re- 
•omad the exorcise of his prefoesion. He obtained 
AO proferment duriaf the leign of Chorlea II. but, 
iOOtt after the occassMn of James, being speoial^ 
reoommendad to that ■otoreiga " for his known in- 
tegrity, and ability in tha law," he waa knighted, 
a^d made one of the barons of the Exchequer. He 
waa in a short time removed to the Common Pleas, 
b«t ill health oompeUed him to tvsign, and he 
lotired (saya Edward PhUlipe) to a life of stady 
and doTotioa. He passed hia latter years at Ipa* 
wich. Teland repraseata him aa of '* a sttperstitioua 
nature, and a man of no parts or ability \* but 
Phillips, who was likely both to know him better, 
and to iudge of him more fairly, not only gives him 
credit for ability, and learning, but declares him to 
have been '* a person of a modest quiet temper, pre- 
ftrriog justice and virtue before all worldly pleasure 
or grandeur.'* Sir Christopher MiHon was married, 
and left several children, one of whom, Thomas 
Milton, was Secondary of the crown office in chan- 
oery.— Edward Phillips ^^ToUmd-^Bireh'^NewUm 



oooo ffaip4T. 

Lord Maaoield having expressed his inteatian of 
prooeeding with certain butinese on the Friday 
following, was reminded bv Sergeant Davy, that it 
would be Cotd Friday, ** Never mind,** said the 
judge, *' the better day, the better deed." ** Yoot 
lordship will do as you please." said Davy, *' but, 
if you do sit on that day, I believe you'll be the first 
jud{;e who did busiaess on Good Friday since 
Pontius Pilata-^Efwopeeti Mag. May, 1793, and 
May, 1798. 



CAOTiott to iMooniiaaa. 
By 59 Geo. Iff. e. 146, a. 14, the punithment of 
transportation for the term of fotirteen years w» 
snbstituted instead ef a pecootary penalty for nak- 
ing false eiuries in parish register books; but the 
clause directing the division of the pecuniary pe- 
nalty was re-inserted by <nistake, so that, as the 
Act futw stands, one half of tlie penalty is to go 
to the informer, and the other half to the poor of liie 
parishj that is. itvefi year's transpTtation each I We 
caution Mr. Johnson, and otbors. agaioat iolbnning 
under this Act* 



souLOQUY ON LAW iiavonii. 

A code, or not a code— 4hat is the question I 

Wbethiff 'tis better in the law to sutfer 

The flaws and defects of nameroos piacli(|ae^ 

Or to take arms against a sea of troublea. 

And by revising, end them I To prune, to changa. 

No more — and by a code to say we end 

Abuses, and the thousand natural pests 

That law is heir to; 'tis a consummation 

Devoutly to be wished. — To prun^, to change. 

To change, perhaps dbstrot ! ay, there's the rob, 

For in that Meep of law what ills maj come. 

When we have shafted off the dneadfol plague 

Most give us pause. There's the rcapect 

That makes precedents of so long life, 

For who would bear the whips and smarla of law, 

The high judge's frown, the lawyer's cliarges. 

The pangs of satisfying dsbtt, the law's deUy* 

The insolence of shcritts* and the spurns 

That patient merit of the policeman takes. 

When he himself might his quietus make 

With a bare reformf Who would judges pay, 

Tv groan and sweat under a weary life« 

But that the dread of som«;thing after change, 

(Those undiscovered evils from whose ruin 

No government returns) pussies the wilt, 

.^nd makes us rather bear those ills we have. 

Than fly to others we know not of. 

Thus wudon dots make cowards of us oH, 

And thus the native hue of resolution 

Is sicklied o'er with the pale case of thought. 

And enterprises of great pith and moment, 

Wilb thu regard their currents torn away. 

And lose the name of action. 

AngM's United Simln law iMalUgineer 
and UemtMftfirJa^f, 1830. 
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'* We have entered into a Work touching Laws, in a middle term, between 'the speculative and 
reverend disoourseii of Pbilosophen, and (he writings of Lawyers." Bacon. 



KECENT STATUTES. 

TBB KKW TRUSTEES ACT, 1 Gul. IV. C. 60. [Rojal 

assent tSd Julj, 1830.] 

The law concerning trustees is of soch f^eneral 
interest, as well to unprofessional as to pro- 
fessional persons, that we are anxious to lay 
before our readers a statement of the Act 
passed last session, (1 Will. IV. c. 60,) by 
which the whole statute law on this subject 
is consolidated and amended. Few persons 
pass through their lives without bein^^ concern- 
ed either as trustees or as cestuis que trust ; as 
having either the management or trust pro- 
perty» or being interested in its manaf^ement. 
We shall, therefore, shortly mention the 
pfincipal changes affected by this Act, and we 
refer the reader for further particulars to its 
analysis, which will follow our observations. 

Trustees may become lunatic, may go out 
of the kingdom, may be unwilling to act, or 
may become otherwise disqualified, and in all 
these cases it will be necessary to appoint other 
tmstees. Now, as our professional readers 
well know, powers to appoint new trustees 
under these circumstances, are generally in- 
serted in the deed or will by which the proper- 
ty is limited or settled. Bnt where there are no 
■aeh powers, an application, under the present 
Act, may be made to the court of Chancery 
by petition, to appoint new trustees or a new 
trustee. A mortgage may have been made, 
the mortgagor may nave paid back the mort- 
gage money, but the mortgagee may have 
did, and the estate may be vested in his heir, 
an infant or lunatic, who b incapable of 
making a conveyance ; but under this Act, the 
court of Chancery may order the committee 
of the lunatic or the infant, to convey the 
estate to the mortgagor ; or, if the trastee 
has not been regularly found a lunatic, the 
coort may direct a proper person to convey 
the estate. 

It frequently happens that a person con- 
tracts to sell an estate to another, but dies 
before he has executed a conveyance of it; 
in this case, equity considers the estate as the 
property of the person to whom it was con- 
tracted to be sola ; but it has been held, that 
the former Trustee Acts did not extend to this 
species of trosts, which are called co9Mtrttcft've 
tnuU, Ex-parte Fermm, 2 P. Wms. 549, ex» 

MO. rv. 



parte Janav)ay, 7 Pri. 679, Sug. Vend. 182; 
but, by the present Act, the heir of the 
vendor of the estate in such cases is declared 
to be a trustee within the Act, and a petition 
therefore may be presented to enforce a con- 
veyance of tiie estate from him to the pur- 
chaser. 

We now present our readers with an 
analysis of the Act. Where the clauses are 
mere re-enactments of former sections, we 
have pointed it out, distinguishing the new 
portions by printing them in italics. 

The Act IS entituled, "An Act for anyendrng ih$ 
Law Tttpteihig C&nveyanea, and Trtnuftr of &atet 
and Funds vetttd in TrtuUes and Martgagee$, and for 
enabling Courts of Eqwty to give effect to their Decreet 
and Orders in certain Cotes 

By the first section, all the former Acts on the 
subject are repealed, "except so far as the same 
relate to stock belonging beneficially to infants or 
lunatics, and also except as to such proceedings c»f 
any description, under the same Acts respectively, 
as shall have been commenced before the passing of 
this Act, (S3d July, 18S0.) and which may be pro- 
ceeded in according to the provisions of the said 
recited Acts respectively, or according to the provi- 
sions of this Act, as shall be thought expedient." 

By the second section, roles are laid down for the 
interpretutlon of the Act, which tend greatly to 
shorten its provisions: certain general words are 
used throughout the Act, which are to be under- 
stood to apply to all matters and things of the same 
class, " that is to say, those relating to land, to any 
manor, messuage, tenement, hereditament, or real 
property, of whatever tenure, and to property of 
every description tran^errabU otherwise than in hooks 
kept hy any company ortoeiety, or any thare thereof or 
intereit thertin; those relating to stock, to any fund, 
annuity, or security, transferable in books kept by 
any company ot society established or to t>e esta- 
blished, or to any money payable for the discharge 
or redemption thereof, or uny shore or interest 
therein ; those relating to dividends, to interest or 
other annual produce; those relating to a convey- 
ance, to any fine, recovery, release, surrender, as- 
signment, or other assurance, including all acts, 
deeds, and things, necessary for making and perfect- 
ing the same ; those relaung to a transfer, to any 
assignment, payment, or other disposition; those 
relating to a lunatic, to any idiot or person of un- 
sound mind or incapable of managing his affairs; 
those relating to an heir, to any devisee or other 
real representative by the common law or by custom 
or otherwise, and those relating to an esecutor, to 
any administrator or other peisonal represenutive ; 
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unlets there be aoraething in the subject or contest 
repagnant to such construction ; and whenever this 
Act, in describing or referring to anj traatee or 
other person, or an^ lru«t, land, convejonce, matter, 
or thing, uses the word importing the singnlar num- 
ber or the masculine gender only, the same shall be 
understood to include and shall be applied to seve- 
ra] persons as well as one penon, and feraalea, as 
well as males, and bodies corporate as well as indi- 
Tiduals, and several trust lands, stock, conreyance, 
matters, or things respectively, as well as one trust, 
land, atock, conveyance, matter, or thing respec- 
tively, unless there be something in the subject or 
context repugnant to such construction." (A doubt 
has^ already arisen in this section on the words in 
italics, whether the Act is applicable to a sum of 
money charged on lands; the better opinion seems to 
be, that it is within the Act.) 

Sec. 3 enacts, that where any person seised or 
poneesed of any land upon any trust or by way of 
mortgage shall be lunatic, it shall be lawful for the 
oammittee of his eatsie, bj the direction of the lord 
ebancellor, to contrey tucb land, to such person, and 
in such manner, as the amd lord chanoellor «haH 
think proper. (Correspouda with 6 Geo. IV. c* 
74. s. 3.) 

Sec 4 enacts, that where any stock shall be 
etanding in the name of any person who shall be a 
lonatic, as a trustee or executor, alone or jointly 
with any other person, onhaii eontiniM to be ttandmg 
in the name pf a deceased persim whote executor tliaU 
be lunatic, or shall be otherwise vested in, or trani' 
ferrmbk bjf any person who shall be lunatic,/or the 
ben^t of tome other perum, it shall be lawful for the 
lord cbanceUor, intrusted as aforesaid, to direct the 
committee to tranafer auch stock into the name of such 
person and in sncli manner as the said lord chancel- 
lor shall think proper, and also to order such person 
to receive and pay over or join in receiving and pay- 
ing ootT the dividends of such stock in such manner 
as il»e said lord chancellor shall dhect. (Corres- 
ponds with 6 Geo. IV. e. 74^ s. 4, with the ex- 
ception of the words in italic) 

See. 5 enacia, that where any such person as 
aforesaid being lunatic shall not have been found 
such by inquisition, it shall be lawful for the lord 
chancellor to direct any person to convey or join in 
otmetfing such land, or to trantfer or join in trunrfer- 
rimg enek ttoek and reeeioe mtd pay over the dividend* 
thereof, as Kerdn-brfore ie mentioned; hut where any 
mm if money ahaU be payable to ouch lunatic, no tuch 
laa-mentioued order §kaU be made if weh mm rf 
«MMy ^ioU exceed seven hundred pound$. (Corres- 
ponds with the 6 Geo. IV. c. 74, s. 6, with the ex- 
ception of the words in italic.) 

Sec, 6 enacts, that where any person seised or 
possessed of any land upon any trust or by way 
of mortgage shall be under the age of twenty-one 
years, it shall be lawful for such tnlant, by the 
direction of the court of Chancery, to convey the 
same to socli person and in such manner as the said 
court sbaH think proper. (Same as 6 Geo. IV. c. 74, 
S.8.) 

Sec. 7 extends the provisions of the Act to infant 
trustees and mortgagees of the duchy of Lancatter, 
or the counties palatine of Chester, Lancarter, and 
Durham respectively, or the principality of Waleu 
(See 6 Geo. IV. c 74, «. «.) 

Sec. 8 enacts, that where any person seised of any 
land upoo any trust ahall be out of the jurisdiction 
of or not amenable to (he process of the court of 
Chancery, or it shall he uncertain, where there were 
several trustees, which of them was the survkoor, or it 
shall be uncertain whether the trustee last known to 
have been eeised as efwemid be living or dead, or, if 



JbMwn tio be dead, it shaU net be known whois kisheir; 
or if any trustee seised as aforesaid, or the heir tf 
any sneh trustee, shall neglect or refuse to convey 
suck land for the space of twentiy-'^ht days next ^Ur 
a proper deed for makimg such conveyance shall have 
been tendered for his execution by, or by an agent duly 
authorized hy, any person entitM to require the same ; 
then it shall be lawful for the said court of Chancery 
to direct a person in the place of the trustee or heir, 
to convey such land to such person and in such msn- 
ner as the said court shall think proper. (Corres- 
ponds with 6 Geo. IV. c. 74, s. 5.) 

Sec. 9 enacts, that where any person possessed of 
any land for any terra of years upon any trust shnll 
be out of the jurisdiction of or not amenable to the 
process of the court of Chancery, or it shall bo uncer^ 
tain whether the trustee last known to have been 
possessed as aforesaid be limng or dead^ or if any 
trustee possessed as aforesaid, or the executor of any 
such trustee, shall neglect or refnse to assign or sur- 
render such laud for the ^Msce of twenty-eight days 
next after a projter deed for making snch assignment 
or surrender shall have been tendered for his execution 
by, or by an agent duty asithorised by, any persm 
entitled to require the same ; then it shall be lawful 
for the said court of Chancery to direct any person 
whom such cunrt may think proper to appomt for 
that purpose, in the place of the truBtee or executor, 
to assign or surrender such land to such person and 
in such manner as the court shall think proper. 
(Corresponds with 6 Geo. IV. c. 74, s. 5.) 

Sec. 10 enacts, that where anv person in whose 
name, as a trustee or executor, (either alone or to- 
gether uUh the name of any other person,) or in the 
name ofwhvse testator, (whether as a trustee or ben^- 
daily,) any stock shall be standing, or any other per- 
son who dmU otherwise have power to tranter orjwn 
with any ether person in tranrferring any stock to which 
some other person lAn/t be beneficially entitled, shall be 
out of the jurisdiction of or not amenable to the 
process of the court of Chancery, or it shall be 
uncertain whether such person be living or dead; or 
if any such trustee or executor or other person shall 
neglect or refuse to transfer such stock, or receive 
and pay over the dividends thereof, to the person 
entitled thereto or to any part thereof respectively, 
or as he shall direct, for the space rf thirty-one day* 
next after a request in writing, then it shall be lawful 
for the court of Chancery to direct such person as the 
said court shall think proper to appoint for that pur- 
pose, in the place of such trustee or executor or 
other person, to transfer such stock to or into the 
name of such person and in such manner as such 
court shall direct, and also to order any person 
appointed as afore seid to receive and pay over or 
join in receiving and paying over the dividends 
of such atock in Such manner as the said court 
shall direct. (Corresponds with 6 Geo. IV. c. 
74, 8. 7.) 

Sec. 9 enacts, that every directron to be made in 
pai«oan«e of 'this Act by the lord chancellor, ahall 
be signi6ed by an order upon petition in the Inaacy 
or matter, of the person or some orotic of the persons 
beneficially entitled to the land, or stock, to be 
conveyed, transferred, or paid ; and if the saoie 
shall relate to a conveyance in order to vest any 
land or stock in anew trustee, then upon the petition 
either of the trustee in whom the same shall be 
proposed to be vested, or of any person having an 
interest therein ; and if the same shall relate to the 
conveyance of an estate in mortgage, then upon the 
petition of the person entitle<l to the equity of 
redemption thereof, or of the person entitled to the 
monies thereby secured^ or the guardiBB or ooasaittee 
of the person entitled to snah «noMa» if an iaiant 
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or UoMic (CoffNflpcndt with tbe 6 C^. IV. 
c 74» 1. 8.) 

By sec. 1^ the lord chMtccUor m cum of d^tbt 
mmj order « bill to be filed to establUh tbe ri^ ht* of 
the parties. 

Sec. 15 enacts that tnj committee, infant^ or 
other person, directed, by virtae of ibis act, to make 
mnj coBvejrwnoe or transfer, sbi^ll be compelled to 
Bake tbe same in like manner as troateea of full age, 
and of saae mind. (6 Geo. IV. c. 74, 8. 9.) 

2»ec 14 enacts that, wbere the peraon to whom 

any money shall be payable, towards tbe redemp- 

tiiMi of any 0M»rtgage,. of whicb a lelease shall be 

•fatained aoder this act, aball be ao infant, it shall 

he lawful for the peraoii by wboM soch money shall 

be payable, to pay the sanM into tbe bank of 

Eogland, to the credit of such lafantf to be invested 

in tbe public funds. (See 6 Geo. IV. c. 74, 8, t6.) 

Sec 15 enacts that every peiion shall be a trustee 

within the meaniug of this act, notwithstandhig be 

may have some beneficial estate or interest in the 

same subject, or ma^ have some doty as trustee to 

peribna, but tbe conrt shall have power to order a 

bill lo be filed to establish tbe righU of the parties. 

(See 6 Geo. IV. c. 74^ a. 10.) 

Sec 16 enacts, that where any hmd aball have 
bean comraetcd to be sold, and the vendor shall 
have departed this life, either having received the 
purchase Boaey for the same, er some part thereof, 
ox not having received any part thereof, and a spe- 
cific performance of soch contract shall have been 
deereed by the court of Chancer^ in the lifetime of 
aoch vendor, or after his decease, and where one 
person shall have purchased an estate in tbe name 
of another, but the nominal purchaser shall, on the 
lace of conveyance, appear to be tbe real purchaser, 
and there shall be no declaration of trust from him, 
and a decree of the said court, either before or after 
the death of aoch nominal purchaser, shall have de- 
clared soch nominal purchaser to be a trustee for 
the real purchaser, then the heir of such vendor, or 
sach nominated purchaser, or hn heir, in whom the 
pvemiaes shall be vested, shall be, and be deemed 
to be a trustee for tbe purchaser within the meaning 
of thia Act. (By this and the four next sections, the 
ptincipai novelty in the Act is effected ; that of ex- 
tending it to constructive trusts, to which it vras de- 
termined, the former aets did not apply. See 
Son. Vend. 18f , 8lh ed.) 

Sec 17 enacts, that where any land shall have 
been eontracted to be aold, and the vendor ahall 
have departed thia life, having devised the same in 
sMtlenent so as to be vested in any person for life, 
or other limited interest, with any remainder which 
nay not be vested, or may be vested in some person 
from whom a conveyance of the same cannot be ob- 
tained, or by way of executory devise, and a spe- 
cific performance of such contract, shall have been 
decreed by the court of Chancery, it ahall be lawful 
for the court to direct any soch tenant fur life, or 
other peraon having a limited interest, «r the first 
eseeptery devisee thereof, to eonvey the foe-simple 
to the purchaser. 

Sec. 18 enacts, that the several provisions herein- 
before contained shall extend to every other case of 
a conatrnciive trust, or trust arising or resulting by 
implication of law ; b«t in every such caae where 
the alleged trustee haaer claims a beneficial interest 
adversely to tbe party seeking a conveyance or 
transfer, no order shall be made for the execution 
of a convey an^ or transfer by such alleged trus- 
tee, until after it has been declared by the court of 
Chancery^ ii» a suit regularly inalituted in such 
court, thaisnph person is a Uustee for the person so 
see|iBgnp9peey«iiceortismfcv; b«t this act sh«U 



no| esiand to eases upon pnrtitient or 

out ol tbe doctrine of election in equity, or. to a 
dor, except in any case hefeinbafore expressly pro- 
vided for. 

Sec. 19 enacts, that where any fomme covert wouM 
baa trustee, mortgagee, heir, er executor, ^thln 
the provision of this act, if she were an infant or 
lunatic, or out of the jurisdiction or not aasenable to 
tbe proerss of tbe oeort of Chancery or Excheqocf, 
or bad refused or neglected as aforesaid to execole 
or make such oonveyance, transfer, receipt, or payr 
meoi, as hereinbefore is mentioned, and toe concw^ 
rencc of her husband shall be necessary in «ny 
conveyance, itansfer, or payment, which ooghi to 
be made or exfcated by her as such trpsteo, 
mortgagee, heir, or executor, then and in ai^ such 
case soch husband, whether under any disability or 
not, shall be and be deeoied to be a trustee within 
the meaning of this Act. 

Sec. W enacts* that the provisions beieinbefor* 
contaiued for obtaining conveyances from ai^ par* 
son being lunatic shall extend to and inclodo all 
persons being lunatic who, by force of any law for 
pigment i)f debts out of xval estate, would or here? 
after may be compellabla to convey any land if 
of sound mind. 

Sec t\ enacts, that the provisions hcninbofora 
contained aball extend to all case s of petitiooa in 
which the lord chancellor is by law aothoriaed and 
empowered to grant relief and make anmmary 
orders without suit, either in matters of chanty, ot 
relative to or for the better security, or for the ap« 
plication of the funds thereof^ or in matteis ralativn 
to any benefit or friendly societies, or for ibe bcttct 
security, or for the application of the funds thereof^ 
(See 6 G. IV. c. 74, $. H.) (TbU and the two 
nest sections are naw« They are very nsefol 
provisions, and will be of much practical im^. 
portance.) 

Sec. t«, reoitiag Ui?t cases may occur, open »p* 
plications by petition under this act for a convey ancn 
or transfer, where the recent creation or deckuation 
o/ the trust or other circonstances n^ty render it 
safe and espedieni for tbe lord chancellor to direct, 
by an order upon such petition, a conveyance oc 
transfer to be made to a new trustee or tmsteeib 
without compelling the parties seeking such ap- 
pointmenUto file a bill for that purpose, althoogla 
there is no power in any deed or instrument creating 
or dednring the trusts of such lands or stock to ap- 
point new trustees i it is enacted, that in any such 
case it shall be lawful fo? the lord chancellor to ap*> 
point any person to be a new truscee.by an order m 
be made on a petition to be presented for a convey* 
aoce or transfer under this act, after bearing all such 
parties as the said court shall think necessary ; and 
thereupon a conveyance or transfor shall and aaey 
be made and execnted, according to the provisions 
hereinbefore contained, so m to vest snch land or 
stock in such new trustee^ either aloue or jointly 
with any surviving or continuing trostee» as 
effectually, and in the same manner as if such new 
trustee had been appointed nnder a power in any in- 
strument creating or declaring the trusts of such 
land or stock, or in a suit regularly instituted. 

Sec. 83 enacts, that where all the persons in whom 
any lands may have been vested in trust for any 
charity shall be dead, it shall be lawful fur tbeoooit 
of Chancery, on the petition of tbe persons or body 
administering such cbaiity, to direct any master or 
other oflker of the said court to cause two successive 
advertisements to be inserted in the Ltrndm Goxrtte, 
and in one or more of the newspapers circulated in 
the county, city, or place wbeie auch land shall be 
situated, giving notice that the representative of the 
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last turnving trustee do within twenty-eight dajt 
appear or give notice of his title to soeh master 
or other officer, and prove his pedigree or other 
title as trostee; and if no person shall appear 
ti> give such notice within such twenty-eight 
days, or the person who may appear or give 
such notice, shall not, within thirty-one days 
after such appearance or notice, prove his title 
to the satisfaction of such roaster or other officer, 
then and in such case it shall be lawful for the said 
court to appoint any new trustees for such charity or 
charitable public purpose ; and such land may be 
conveyed to such new trustees by any person whom 
the said court respectively may direct for that pur- 
pose, by virtue of the provisions in this act, withoot 
the necessity of any decree. 

Sec. 24 enacts, that where in any suit commenced 
or to be commenced in the court of Chancery, it 
shall be made to appear to the court hy affidavit that 
diligent search and inquiry has been made after any 
person made a defendant who is only a trostee, to 
serve him with the process of the court, and that be 
cannot be found, it shall be lawful for the said court 
to hear and determine such caose, and to make such 
absolute decree therein against every person who 
shall appear to them to be only a trustee, and not 
otherwise concerned in interest in the matter in 
question, in such manner as if soeh trostee had been 
daly served with the process of the court, and had 
appeared and filed his answer thereto, and had also 
appeared by his counsel and clerk at the hearing uf 
such cause : provided always, that no such decree 
shall bind any person against whom the same shall 
be made without service of proceas upon him as 
aforesaid, his heirs, eiecutors, or administrators, 
for or in respect of any estate, right, or interest 
which such person shall have at the time of making 
such decree, for his own use or benefit, or otherwise 
than as a trustee as aforesaid. 

Sec. f 5 enacts, that the lord chancellor may order 
the costs relating to the petitions, conveyances, and 
transfers, to be made in ponnance of this Act, to 
be paid from the land or stock, or the rents or divi- 
dends, in respect of which the same respectively 
shall be made. (Corresponds with the 6 Geo. IV. 
e. T4, a. 17.) 

Sec. 26 enacts, that the powers given by this Act 
to the lord chancellor of Great Britain, shall extend 
to all land and stock within any of the colonies 
belonging to his majesty, except Sciftland and Ireland, 

Sec. f7 enacts, that the powers given by thu Act 
to the lord chancellor of Great Britain, shall be 
exercised by the lord chancellor of IreUmd, with 
respect to all land and stock in Ireland. 

Sec. t8, gives the powers of the lord chancellor 
to the lord keeper and commissioners. 

Sec. <9 enacts, that the powers given hy this Act 
to the court of Chancery in England, shall extend to 
all land and stock withm any of the colonies belong- 
ing to his majesty (except Senlland ;) and, (sec. 80,) 
may be exercised by the court of Exchequer. 

Sec. 31 enacts that powers given to courts in Eng- 
land may be exercised by the same courts in Ireland. 

Sec. St enacts that in all cases in which orders 
shall be made, in pursuance of this Act, for the 
transferof stock, the person to be named in such 
order for making such transfer, shall either be the 
committee ^ the e$taie of the person being lunatic in 
whose place such transfer shall be made, or a co- 
trustee or eo'executor of the person in whose place such 
person shall be directed to tramfer, or some officer of 
the company or society in whose books the same 
respectively shall be directed to be made, (See 6, 
Geo. IV. c. 74, s. 16.) 

Scc^ 35 enacts, that this Act shall be declared 



to be a full and complete indemnity and diKharge 
to the governor and company of the Dank of Eng' 
land, and all other companies and societies, for sll 
acts done pursuant thereto. (Corresponds with 
the 6 Geo. IV. c. 74, s. 16.) 

NEW BILLS IN PARLIAMENT. 

We continue the analysis of Lord Tenterden's 
bills, the remaininfc three of which are as 
folioiv : 

1. To expedite the judgment wd execution 
in actions in the superior courts of law. The 
power to complete the judi^uient consequent 
upon a verdict, and immediately to enforce 
execution, appears essential to the purposes 
of justice, where the case is free from doubt. 
The practice of waiting till the ensuing Term, 
often a period of several months, is therefore 
proposed to be abolished. 

2. To enable the superior courts of law to 
adjudicate adverse claims on persons hoidiog 
property in which they have no interest them- 
selves, but require the sanction of a competent 
court to authorize their delivering it to either 
partv. These questions, hitherto, could only 
be settled by a bill of interpleader in a court 
of Equity, and In many cases a collateral issue 
in a court of law. 

3. The next measure is designed to improve 
the proceedings in prohibitioa and writs of 
maiiaamtts» 

An Analysis of a Bill, intituled, " An Ad for the 
mare speedy Judevwft and Execution in jittirtei 
brought in his Majesty^s CourU of Laso at West" 

minster," 

• 

This bill, ordered to be printed the 8th inst., recites 
that the judgment and execution in actions brought 
in his mHJesty's courts of law at Westminster, are 
often delayed by reason of the interval between the 
terms. It is therefore proposed to be enacted tliat 
writs may be made returnable on any day in term or 
vacation to be named therein, and ilie usual pro- 
ceedings to be had at the return thereof. 'I'hat the 
judge before whom any action shall be tried, may 
certify before the end of the sittings or assise that 
execution ought to issue forthwith ; or at some day 
to be named in such certificate, and subject, or not, 
to any condition or qualification, and in case of a 
verdict for the plaintiff, then either for the whole or 
for any part of the sum fonnd by such verdict ; in 
which case judgment may be signed, and execution 
issued according to the terma of the certificate. That 
judgment may be vacated, execution staged, and 
new trial granted by the court. That no judgment 
aigned or execution issued on a cognovit signed after 
declaration filed, shall be deemed within the pro> 
vision of 6 G. IV* e. 16. 



An Analyns of a BUI, iniituUd, '* An Act to enalfU 
Courls of Law to give Rdief against adwerse Clamt 
made upon Persons having no interest in the sadfject 
of such Claims," 

This bill, also ordered to be printed the 8th inst, 
recites that it often happens that a person sned at law 
for the recovery of money or goods wherein he has 
no interest, and which are also claimed of him by 
some third party, has no means of lelieving hini- 
self from such adverse claims bot by a salt in Equity 
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agiiiiit tb« plaintiff and Mch third pwty, usaallf 
ctlied • bill of intcrplemder, which is attended with 
expence and delaj. It is therefore proposed to be 
coacied that^ apon appltcatiou by a defendant in an 
action of assomptit, debt, detinue, or trover, stating 
that the right in the subject matter is in a third 
partj, the court may order such third partj to ap- 
pear and maintain or relinquish his claim, and in the 
msan time stay proceedings in such action, and may 
order such third party to make himself defendant in 
the same or some other action, direct feigned issues, 
order a special case to be stated, or, with the con- 
seat of the plaintiff and such third party, dispose of 
themeritBof their claims in a summary manner, 
aad oiake such orders therein as to costs and all 
other matters as may appear to be just and reason- 
able. Plaintiff or third party dissatisfied may bring 
writ of error. That such judgment and decision 
be final. That if such third party shall not appear, 
or shall neglect or refuse to comply with any 
rale or order to be made after appearance, the 
coartoiay bar his claim against the original de- 
fendaot. Costs to be in the discretion of the court. 
TioA when aoy claim shall be made to any goods or 
dnttels taken in ezecntion, the court may, upon ap- 
plication of tb« sheriffor other officer, call before them 
uwell the party issuing process as the party making 
<Bch claim, and thereupon exercise ail the powers 
gireo by the bill. Rules, orders, &c. made in pursu- 
soce of this Axt, may be entered of record, and made 
evidence ; and every such rnle or order so entered 
ihall have the force and effect of a judgment, except 
only as to becoming a charge on any lands, &c. Costs, 
to be paid within fifteen (lays after notice of the 
taiatkm and amount. Disobedience to be deemed 
a contempt of court* 



An Analym of a BiU, intUukd, " An Act to improtw 
the ProemdingM in Proki^tion and on WriU of 
Mmtdmmug/* 

This bill, OThich was also ordered to be printed the 
8th inst., recitea that the filing a suggestion of record 
00 application for a writ of prohibition is produc- 
tive of unnecessary expense, and the allegation of 
contempt in a declaration in prohibition filed before 
writ issued is an unnecessary form; and it is 
expedient to make some better provision for pay- 
oent of costs in caaes of prohibition. It is therefore 
proposed to be enacted, that applications for writs 
of prohibitioDS may be made on affidavit only ; and, 
in case the party applying shall be directed to de- 
clare in prohibition be/ore writ Issued, such declara- 
tion shall be expressed to be on behalf of such party 
only, and not, as heretofore, on the behalf of the 
party and ot' his majesty, and shall contain and set 
forth in a concise manner so much only of the pro- 
ceeding in the court below as may be necessary to 
•hew the ground of the application, withoot alleg- 
ing the delivery of a writ or any contempt, and 
•hall eonclode by praying that a writ of prohibition 
say issne ; to which declaration the defendant may 
demar or plead by way of traverse, and conclude 
by praying a writ of cunsoltation. That so much 
of S and S Cd. VI. c 19, as relates to prohibition, 
may be repealed. 

That the enactments of 9 Ann. c. «0, relating 
to returns of writs of mandamta therein mention- 
^ and the proceed uigs thereon, be extended 
to all other writs of mandamus. That for the pro- 
tection of certain officers to whom writs of mandamus 
are directed, the court ^ay call not only upon the 
person to whom such writ may be required to issue, 
but also upon every other person interested, to show 



cause against it, and open the appearance of soch 
person! or in defaalt of appearance^ may exer- 
cise all such powers, and make all such rules 
and orders, applicable to the case, as are or 
may be given by any Act passed or to be passed 
during this present session of parliament for giving 
relief against adverse claims made upon persons 
having no interest in the subject of such claims. 
Return to be made and issues joined in the name of 
the person to whom such writ shall be directed, 
unless the court shall think fit to direct that they 
be made and joined on the behalf of other person 
mentioned in the rules ; and in that case sncb other 
person shall be permitted to frame the return, and 
to conduct the subsequent proceedinesy at his own 
expence; and if any judgment shall be ^iven for 
or against the party suing such writ, such judgment 
shall be given against or for the person on whose 
behalf the return shall be expressed to be made. 
Proceedings not to abate by removal of officer. 
Costs to be in the discretion of the court. 



ON THE STUDY OF THE LAWS OF 
REAL PROPERTY. 

In our last number (a) we made some obser- 
Fatiooa oo the importance of the study of the 
law, more particularlv that part of it4ermed 
coiiveyancingp. We snowed that a minute ac- 
quaintance with this branch of the law is es- 
sential to the practitioner, and that some 
knowledge of it is advantafi^eous to every man 
who inherits, purchases, or alienates property. 
That the student might not be deterred by 
the appearance of insuperable difficulty, we 
displayed the means which modem science 
has provided for facilitating his progress; and 
to enable him to use those means beneficially, 
we pointed out a course of atudy^ founded on 
practical experience. In bringing forward 
our own plan we adverted to others which 
have been iud down at different times by 
persons eminent for legal learning. These 
we now present to our readers, aud we trust 
that they will be perused with interest. They 
exhibit the various opinions which have pre- 
vailed at different periods of our historv, of the 
steps to be taken to insure a knowledge of 
the subject ; and we give them the more rea- 
dily, as we differ from most of them, and wish, 
at the same time, to afford the student the 
fullest information. 

Lord Hale's advice is as follows. See 
Pref. Roll. Abr. It is of a more general de- 
scription than the remarks we have given. 

" Touching the method of the study of the 
eammon law I shall say thus much. It is 
necessary for the student to observe method in 
his reading and study ; for, though his memory 
be ever so good, he will never be able to retain 
all, or even the greatest part, of what he reads to 
the end of seven years, or even a much shorter 
time, without the assistance of use or method. 
Yea, what he has read seven years since, will 
without that help appear new to him as if he 
had never read it: this method may be varied 



(a) Practical DisserUtion on Conveyancings 
No. 1, p. 33. 
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aceovdioff to hocj. I ilnU thmfove jfmh 

Kud tfiat wkieb* by Bome espeiiescey hat 
m found sselnl ; and U it tkis. Ul. It it 
prqper for a stadent to spend about two or 
tbfee years in tbe dil^Kent reading of Z<<^fe- 
ton, Perkins, Doctor and Student, Pitther* 
bert, and especially my Lord Cok^a Com' 
mentary, and possibly his reports; this 
will fit him for exercise, and enable him 
to improve himself by conversation and dis* 
course with others, anil to attend the coorta 
of Westminster. After two or three yeara 
thus spent, let him get a large oommooplaoa 
book, and divide it into alphabetical titles, 
which he will easily gather by obt erving tbe 
titles of Brooks* Abridgment : W of this book 
(Roll. AbriHg.) Afterwards (among the year 
books) he may read Edward III., the second 
part of Henry VI. Edward IV. Henry VII. 
and so down to Plowden, Dyer, and Coke's 
Reports, the second time. 

"What he gathers in his course of read- 
ing, let him enter (in the abstract) nnder the 
proper titles, in his commonplace book." 

The advice of Chief Justice Rebtb is as 
follows : 

** Hrst read Wood^s Jnstituies in a cursory 
manner, to understand" the general divisions of 
the law, and obtain precise ideas of the terms 
used in it, for such terms as Wood does not 
explain, * Les Termes de la Ley' should be 
consulted, and for the more full and mo- 
dem explanation, Jacob's Dictionary; but 
the authority of this last must not be too im- 
plicitly relied on. To understand Wood's 
Chapter of (^nveyancing, call in some prac- 
titioners, or consult Bohun's Institvt. Legalis, 
or Jacob's Attorney's Companion. 

** This done, read Littleton's Tenures, with- 
out notes, consider it well, and abridge such 
parts as the books inform rou are now law. 
Thus armed, venture u]jon Coke's Comment 
on Littleton, which, being well understood, 
the whole is conquered, and without it a sound 
common lawyer can never be made; to this 
all the faculties of the mind must be applied 
vfith the heartiest attention ; It will not be 
found very difficult, with the nreparation 
already prescribed; abridge it tnroughont, 
and see Hawkim* Abridgment, which will 
afford much light to mv l^rd Coke. 

"This finished, 1 would recommend a second 
careful review of Wood's Institutes, in order 
to digest the several heads of the law for the 
help of memory, and consult the refer- 
ences, &c. 

" During the second stage of study, manv 
books may be brought in for variety, which 
will be very useful, and not intemipi the main 
scheme, as Doctor and Student, Noy's 
Maxims, Office of Executors, Hale's History 
of the Common Law, and RoUe's Abridge 
ment. It will about this time, and not much 
sooner, be proper to give diligent attendance 
on Uie courts of Westminster, and to be^ 
reading in order the sevenil reports, which 
must be read and commonplaced as you will 
find best by considering tne nature of the 
study. 



"My wliole adiMM, vkbMl nfiwg the 
hooka, is this? • 

^'Itt. Obtun precise idea* of the terms or 
general BManing of the law. 

'* 2d. Learn the general ideas of the terms, 
and general meanings of the law. 

«< 3d. From some authentic system,^ collect 
the great leading points of the law in their 
natural order, as the first heads and divisioas 
of your future inquiry. 

'< 4ih. Collect the several particular poiats 
as they occur, and range tkemi under their 

Snerals, and at you find yoa can best digest 
em. 

" And, whereaa law niiat be considered » a 
twofold liffht : 

" 1st. As a rule of action. 

*'2d. As the art of procuring redress. 

«<When this rule is violated, the study in each 
of them may be easily regulated by the fore- 
going method, and the books so recommended 
will so carry on the joint work, that with this 
course, so finished, the stadent may pursue 
eaeh branch of either to iU utmost extent, or 
return to tbe centre of his general knowledge 
without confusion, which ia the only way 
of rendering things easy to the memory.*' 

The course of reading recommended by the 
celebrated Mr. Dukmimg was as follows : 

Home's History of England, particularly ob- 
serving the rise, progress, ana declension of 
the feudal system; minutely attend to the 
Saxon government that preceaed it. and dwell 
oil the reigns of Edward I. Henry Vl. Henry 
VII., Henry VIIL, James L, Charies I., 
Charles II., and Janses 11. Blackstone's 
Commentaries,— on the second reading turn to 
the references ; Wright's Treatise on Te- 
nures; Coke on Littleton, especially every 
word of Fee Simple, Fee Tail, and Tenant 
in Tail ; Coke's Institutes, more partlculaiiy 
the 2d of Sergeant Hawkins' Compendium $ 
Coke's Reports s Plowdcn's Commentaries & 
Bacon's Abridgment, and First Principles of 
Equity; Figgoti on Becoveries; Reports oC 
Croke, Burrows, Raynsond, Saunders, Strange, 
and P. Williams; Paley's Maxims, and Lord 
Bacon *s Elements of the Common Law. 

Mr, Chitty's advice in a lecture, delivered 
December U, 1813, in Lincoln's Inn Hall, is 
as follows : 

"The student must labour to acquire a re- 
gular ettabliahed system of legal knowledge* 
and not depend on accidental fragoients and 
scraps. The aud^ of the law is much less 
complex and difficult than has been repr^> 
sented. It will be proper to employ as much as 
ten hours daily in study, but of these, six hours 
are sufficient for law ; the remalnmg four most 
be usefully employed in general study, as it 
will promote habits of regular application. But 
tbe student must not flag, or become irregular 
in this course of study. The vacation, in par* 
tkular, must be devoted to studv, reserving 
the Terms for acquiring practical knowledge. ' 

Mr. Chitty recommends common placing, 
and refers to a method in North's LKe of Lord 
Keeper Guilbert, p. 20. The fbllowmg are the 
books he recommends: 
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I. Pk^paratorj Readiiif ; l9t» Btodntone's 
Cotmnefitaries ; S. Woodnon*s Vineritii Lee* 
tores ; 3. SullWao's Lectures ; 4. Eunonras ; 5. 
Brown's CitU Law ; 6. Hale's History of the 
Common Law. 1 L Reading with a view to Prac* 
tiaei I. BuHer^s Nisi Prius; 3. EspinaMe's 
Nisi PrraS| 3. Sdwyn's ditto; n. B. read 
Butler's Nisi Prius« and the same heads in Es- 
pin«He and Seiwyn's concarrentl^, and after 
readini; all the beads in Butler* with those in 
Espinasse and Selwyn, read the remaining 
lieads in the latter worfe. ill. Then proceed 
to poitleuliir brsncbes of the law, as Rights of 
Persons Holt, Starkie, and Georf^e, on Slao^ 
der: information on other heads by retracing 
Bteckstone's Commentaries, 119 to 143; 
B«illcc*8 Nisi Prius, 3 to 94, and Selwyv^s 
Nisi Prias, titles, Assamlt, Imprisonment, and 
Adakery ; and read the appropriate titles in 
Bacon's Abridgment and <XHnyn's Digest. 

II. Persona! Property and Commercial Law ; 
I. fibefcatone's Commentaries, from chap. 23 
to Che end; 8. Powell's Law of Contracts; 
9. Hewland on Contracts; 4. Roberts on 
Statute of Frands, 104 to 240 ; 5. Jones's Law 
of Bailments ; 6. Bayley on Bills of Exchequer ; 
7. CiMtty on ditto { 8. Abbot's Law on Ship- 
ping ; d. Park on Insurancses ; 10. Manhall on 
ditto; II. Chitty on Apprentices; 12. Watson 
oo Partnership ; 13. Paley's Law of Principal 
and Agent; 14. Whittaker on Stoppage in 
Transitu and Liem; 15. Co lien's Bankrupt 
Laws examined, with Cooke's and Montague's 
Bankrupt Laws; 16. Kyd on Awards; 17. 
Kyd on Corporations; 18. Toller's Laws of 
Executors; 19. Roper on Legacies. 

III. Reel Property, and Landlond and Te- 
nant Law. I. Blackstone's Commentaries, 
9d Tol. to the end of chap. 23 ; 2. Cruise's Di- 

fit ; 3. Coke on Littleton, parts not obsolete ; 
Watkins on Copybo«ds ; 5. Woodfedi's Law 
of Landlord and Tenant ; 6. Roberts on Sta- 
tute of Frauds, 241 to ^7 ; 7. Gilbert's Dis- 
trcsaes, by Hunt; 8. Bradby on Distresses; 

9. Stigilen^ Law of Vendors and Purchasers ; 

10. Sanders on Uses and Trusts ; 11. Preston 
on Estates, &«.; 12. Adams on Ejectment; 
13. RunnmgtoD on ditto. 

iV. Pleadiag. 1. Blackstone's Commema- 
nes, vol. 3» ch. 8 to 21 ; 2. Summary of Plead- 
ing; 3. Lawes on ditto; Chitty on ditto; 5. 
Saunders^ Reports and Notes. 

V. Evidcnoe. 1. Peake'sLawof Evklence; 
2. Gilbert'ls ditto, old edit ; Philipps's ditto. 

VI. Practice of Common Law Courts. 1. 
Crompton's Introdoction ; 2. Tidd*s Practice 
with the Fonns; 3. Sellon and Impey, toge- 
ther with the Rules; 4. Gilbert's History of 
the Court of Excheouer. 

VII. Criminal and Poor Laws. 1. Retrace 
4 Blackstone's Commentaries; 2. Hale's Pleas 
of the Crown ; 3. Hawkins, ditto ; 4. East's 
ditto; 5. Forster's Crown Law; 6. Hand's 
Practice; 7. Introduction to Crown Circuit 
Companion ; 8. Nolan's Poor Laws, exami- 
ned with Bott. 

VIII. Equity Law, Pleadings, and Practice, 
I. Retrace 3 Blackstone's Commentaries, chap. 
27 ; 2. FooblaBque's TteHiae on Equity ; 3. 



Mitford^ Pleadings ; 4. Newland^ Chaneety 
Practices 

Mr. BuTLER*s ftd^ice is as follows: (see Re* 
miniscences, p. 60.) 

** The student should begin by reading 
Littleton's Tenures with extreme attention, 
abstaining from commentary, but perusing 
Gilbert's ^Tenures. After this, Wright's Te^ 
nures, and Watkins' Treatise on Descents ; and 
then Littleton a second time, then a third thne, 
with Coke's Connnentary; afterwards read 
Sheppard's Touchstone, Preston's edition. 
Then the notes on feuds, uses, and trusts, in tlie 
last edition of Coke tipori Lyttleton ; and then, 
once morr, Coke upon Lyttleton, and the notes 
of the last edition. Then, with profound at- 
tention, Sander's Treatise on Uses and Trusts, 
and Preston on Fines and Recoveries. Fearne's 
Essay on Contingent Remainders, and Sugden 
Powers. Then P1owden*s Commentaries 
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for Equity ; the article * Chancery' in Comyn^ 
comparing it with P. Williams' Reports. 

BIOGRAPHICAL SKETCH OF 
MR. DUNNING. 

The Right Honourable John Dunning, Lord 
Ashburton, was the seeoad son of an atlorner 
at Ashburton, where he was born, on the IStn 
of October, 1731. When seven years old, be 
was sent to the free grammar school of his n»- 
tiTe place, where he made an astonishing pr^ 
gress in the classics and mathematics. His om^ 
mory was prodigious ; it is said he would get by 
heait, in the course of two hours, a book ia 
Homer, or in Virgil's iEneid. It was a favo- 
rite amusement with him, to draw the db^jrams 
of Euclid's elements on the walls and oeilmg of 
the school room ; and, at an advanced period 
of his life, he declared that he owed his fortune 
to Euclid, and Sir Isaac Newton. Oo leaviBg 
school he went into hh latlier's office, and re- 
mained there till the age of nineteen. It was 
his father's intention that he should settle in hit 
own neighbourhood, and succeed to his prao 
tice; but the son appears to have had a con- 
scioosnen of possessing powers which would 
enable him to play a distinguished part ta a 
much greater Uieatre than a country town* 
Accor(fiiig to some aecounti he had great diflU 
culty in prevuliog upon his Irther to alter the 
plan which he had formed for fais sou's futare 
life ; but, at length, he obtained his content to 
go to London, on an aHowanoe of .£'100 a year, 
to prosecute his studies, and set hiimelf forward 
in the great worid. Others state that his liUher 
was for many years steward to Sir Tbonat 
Clarke, master of the Rolls, who, having o«> 
casionally met yoang Dunning, was satisfied 
of his superior abilities and attainments, and 
recommended him to be sent to the Temple. 
It is said tbsit he was admitted as analtoroey* 
but not finding ranch success in that branch of 
the profession, which mainly depends on pn. 
vate connexions, of which he, a*^^l^i^^'* 
the metropolis, had but very few, be directed 
his attention to the bar. . 

He had chambera up two pair of ttairs> la 
Pump court, ivheie be livod abnott-wboUy ae« 
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eluded from ihe society of other j'ouog men, 
partly from a natural shyness^ which be with 
difficulty threw off, and partly from his desire 
to pursue his studies without the possibility of 
interruption. It was his practice to rise early, 
and apply himself to his books without inter- 
mission till late in the evening, seldom going 
out to vary the scene, and never encouraging 
visitors to call upon him. In the evening he 
dined and supped in one meal at the Grecian, 
be would then relax a little into conversation, 
and prove by his wit, and his fund of intelli- 
gence, that he was capable of being a most so- 
cial and agreeable companion. There can, 
however, be little doubt that his mode of life 
was hurtful to his constitution, which was always 
delicate, and that the want of suitable relaxation 
'was one of the causes of the indisposition under 
which he frequently laboured during his short 
life, which terminated in his fifty-second year. 

His disinclination for society rendered him 
rather negligent of his person, which was not 
formed in nature's most elegant mould, and his 
great modesty made him shrink from the 
courts, so that he was three years at the bar 
before he received 100 guineas. Fortunately 
an opportunity was presented to him for gain- 
ing distinction by his pen. 

In the year 1 759 the authority of the French 
in the East Indies, was overthrown by the 
English, who thereby acquired an accession of 
power and influence, which excited the jea- 
lousy of the Dutch. Some insults were offered 
by them to the British flag, and many of our 
vessels were seized and detained, contrary to 
the treaties which then existed between the 
two nations. Nevertheless, the Dutch trans- 
mitted complaints to their mother country 
against the English, and especially against the 
servants of the East India Company, as viola- 
tors of neutrality, and interrupters of Dutch 
commerce. These complaints were formally 
delivered in writing to Sir Joseph Yorke, the 
British ambassador at the Hague, and were 
communicated to the public in a pamphlet. 

The English East-India Company required 
some able writer to vindicate them from charges 
which so deeply concerned their credit and 
their interests ; their chairman, Lawrence Sul- 
livan, was induced to intrust the important 
task to Mr. Dunning. According to some 
statements, this selection might be ascribed to 
a private acquaintance that subsisted between 
them; but, according to others, Mr. Sullivan 
requested Mr. Hussey, a king's counsel, to 
recommend to him some able man eoual to the 
occasion, and that gentleman pointeo out Mr. 
Dunning as a person eminently qualified. Mr. 
Dunning proquced a most ingenious and pow- 
erful .vindication, entitled, <' a Defence of the 
United Company of Merchants trading to the 
East Indies, and their Servants, (particularly 
those at Bengal,) against Complaints of the 
Dutch Eastplndia Company," 4to. 1763. It 
was a master-piece of eloquent reasonings too 
searching and too nervous for their high migh- 
tinesses to resist ; it drew from them a conci- 
liatory answer, and led to the redress of griev- 
ances, of which the English had, in reality, 



most cattse to complain. Both His Majesty's 
government, and the East India Company were 
highly delighted with this performance, and 
the latter evinced their satisfaction in the sub- 
stantial form of a bank note for ^500. This 
was but an earnest of the profits which resulted 
to him from the reputation he acquired by 
this composition. The public at once gave him 
credit for talents of a very high order, and his 
professional assistance became in great re- 
quest. 

It required, however, some such unequi- 
vocal encouragement to enable Mr. Dunning 
to overcome the extraordinary diffidence which 
beset him when a young man, but which he 
eventually overcame, and almost fell into the 
opposite extreme. This diffidence arose tike 
Tully's, from the high standard of excellence 
by which he tried himself; from a full appre- 
hension of the various knowledge and matured 
faculties which he who aspires to the glorious 
character of an orator ought to possess, and 
from ''the secret dread, and inward horror," 
of being* unable, in the moment of exertion, to 
give full effect to his own conceptions. Mr. 
Uunning had to contend against the disadvan- 
tages of an awkward figure, an inexpressive 
countenance, a constant shaking of the head, 
and a hectic cough, which caused him frequent 
interruptions in his speeches. He held a brief 
in some important cause, which was to come 
on before the House of Commons ; he studied 
it night and day, and made himself complete 
master of every "point. When the day arrived, 
he was attended to the bar by several barristersy 
who had formed high expectations of his abili- 
ties : he began in a low tremulous voice, and 
had scarcely ended his first sentence, when he 
turned to his brief to refresh his memory ; but, 
such was his state of nervous excitement, that 
the paper in his hand appeared a perfect blank, 
and he hastily concluded, in his own mind, 
that he had by mistake, brought a bundle of 
writing paper from his chambers. Instead of bis 
brief: his confusion increased, he looked in 
vain on the brief; all appeared blank, and he 
was obliged to retire from the. bar, overcome 
with trepidation.* When he had leisure cooly 
to reflect on the causes of his failure, he must 
have seen the unreasonableness of his excessive 
timidity, which alone had rendered his labo- 
rious preparations abortive ; and, knowing as 
he must, that he had, in his close application 
for many years, amassed a fund of knowledge 
which migtu safely be drawn upon, for the exi- 
gencies of almost any cause, he took courage, 
and resolved to overcome a weakness which 
tended to paralize his best energies. When 
Wilkes's papers were seized under a general 
warrant, that busy politician commenced ac- 
tions against the secretaries of state : he gladly 
availed himself of Mr. Dunning's assbtance on 
trials and arguments arising out of his nume- 
rous political conflicts, and his counsel was 
highly distinguished for his knowledge of con- 
stitutional law, and his zeal in maintaining it. 
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By bis exertions for the idol of the crowd, he 
acquired a large share of popularity, and the 
name of Dunning was often shouted with 
** Wilkes and liberty !'' His reputation being 
once established, practice flowed in upon him 
like the waves of the rising tide: not only 
augmenting, but becoming more elevated. 
He was highly esteemed in the House of 
Lords, which frequently resounded with his 
eloquence. One of his most celebrated 
speeches was delivered at the bar of that house 
in a cause relating to some lead mines of Lord 
Pomfret. His lordship was considered one of 
the proudest members of the peerage ; but he 
was so delighted with his counsel, that he 
bowed to him repeatedly during his speech, 
which occupied three hours and a half; and, 
at the conclusion he hastily passed through the 
bar, and shaking him by the hand, poured forth 
such a torrent of compliments, that the orator, 
to escape from them, pleaded the necessity of 
going home to recruit his spirits. 

He was appointed solicitor general in 1767, 
and he would doubtless have risen to the high- 
est stations in his profession, if his firm adhe- 
rence to his political connexions had not 
indaced him to relinquish the pursuit of those 
objects of ambition, rather than compromise 
bis principles. He resigned office about two 
years afterwards, with his friend and patron, 
die then Marquis of Lansdowne; and, as he 
bad never been a king's counsel, he resumed 
his place without the bar, according to his 
standing, having refused a patent of prece- 
dency, which was offered to prevent him from 
the supposed humiliation; but which he rather 
gloried in, as a triumph of independence and 
consistency. The recordership of Bristol, an 
office which has lieen held by some of the 
most celebrated lawyers, he thought an honour 
worthy of aspiring to, and he was elected to 
succeed Sir Michael Foster. 

On the change of ministry, in 1783, Mr. 
Dunning was anpointed, through the interest of 
the Marquis ot Lansdowne, chancellor of the 
duchy of Lancaster, and was created a peer by 
the title of Baron Ashburton. Here he closed 
his labours at the bar, which were as honoura- 
ble to his integrity, as to his transcendent 
talents; for if, after having stated a case from 
his brief, he found from the evidence, that his 
client had been guilty of any gross misconduct, 
he made no scruple to throw his brief over the 
bar» and take up the papers in the next cause in 
which he might be concerned. 

He did not enjoy his retirement long: his 
constitution, always weak, undermined by the 
intense application of his youth, and the inces- 
sant exertions of his riper years, yielded to a 
decline, wliich brought him to his end the 
year after his last promotion, and in the fifty- 
second of his 'age. His death was probably 
accelerated by a severe shock which his pareo* 
tal affection sustained in the loss of one son, 
and the dangerous illness of another. In his 
houn of relaxation, the nursery was the scene 
of his chief delight ; but the death of one of its 
inmates, and his apprehensions for the safety of 
another, were more than his enfeebled spirits 
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could endure. His Intimate friend. Sir William 
Jonesy has mentioned in affecting terms, a visit 
lie paid him at this period of affliction ; when 
the]^ parted in tears. Sir William, ''little 
hoping," as he expresses himself, " to see him 
again in a perishable state." 

As his malad)[ increased, he was advised to 
try his native air of Devonshire, and on his 
journey thither he accidentally stopped at the 
same inn where Mr. Wallace, who was once 
attorney general, had put up, on his way to 
London, tor the purpose of procuring the best 
medical advice tor nis own shattered constitu- 
tion. They had been throughout their profes- 
sional lives, both legal and political antago- 
nists : but now they met as friends, and passed 
the evening together with as much cheertulnest 
as the indisposition of both would permit; and 
they parted in (he morning, promising to visit 
each otlier in the winter. These promises, 
alas ! were never fulfilled, as Dunning died on 
the 18th of August, 1783, and Wallace sur- 
vived only till the 11th of November fol- 
lowing. 

The fortune acquired by Lord Ashburton 
through his professional laboun, has been 
stated as not less than 130,0001. a sum which 
appears the more considerable, when we 
renect on the increase which has taken place 
in the amount of counsel's fees during the last 
half century. No meanness in acquiring, no 
parsimony in amassing, his riches, could be 
imputed to him : they were showered upon him 
as the spontaneous tribute to his ' unrivalled 
genius ; he enjoyed them liberally, and made 
others participate in his enjoyments. But his 
immense practice left him no time to indulge 
in the pleasures of a domestic establishment: 
he was often unable to take a regular dinner at 
home. This made it convenient for him to 
resort to George's Coffee-house, Temple Bar, 
two or three clays in the week : he took an 
early supper there with a few select friends, 
one of whom was Arthur Murphy the dramatic 
author: here he relaxed after the fatigues of the 
day, and on Saturday he sometimes took his 
companions to a seat he had at Fulham, where 
they stayed till Monday morning. He looked 
upon this coffee house as his own house | he 
never asked for his bill, but the landlord every 
two or three months, or whenever he stood in 
need of money, sent in his account, which Mr* 
Dunning used to discharge at sight, merely 
looking at the sum total, and never taking the 
trouble to examine the items, or the casting. 
Being asked one day, how he contrived to get 
through so much business? he answered, 
"Why I don't know how it is: I do some 
myself, to be sure; a good deal does of itself, 
and the rest is left undone." In court, he was 
tenacious of the rights of the bar, and could 
not brook any slight from the judges. Lord 
Mansfield happening to take up a newspaper 
while Mr. Dunning was addressing him, the 
sensitive counsel made a sudden stop. ** Pray 
go on, Mr. Dunning," said his lordship, ** No, 
my lord, not till your lordship has finished." 
While he was one of the most intrepid advo- 
cates, and on some few occasions at the bar. 
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allowed his wit, which was always fruitful, to 
transgress the limits of propriety, he was in 
private remarl^ably unassuming i studious not to 
talk more than his share, and an attentive and 
patient hearer of what others had to oflfer. 
When Lord Thurlow gave his first dinner 
as lord chancellor, he called Mr. Dunning to 
his right hand, in preference to all the great law 
officers present; and when he hesitated to take 
the place. Lord Thurlow called out, in his 
blunt manner, "Why will you keep the dinner 
cooling in this manner.* His father lived to 
witness his prodigious success: he went to the 
Steward's office in the Middle Temple to sign 
the bond of tome student, and when the clerk 
saw the signature of *'John Dunning,*' he 
asked with some surprise, whether he were any 
relation to the great Dunning, The old gen« 
tleman was sensibly affected, and modestly 
replied, " I am Jonn Dunning*s father, sir." 
Mr. Dunning always evinced great veneration 
for his father, and treated him with the most 
amiable tenderness. 

His character, ts a speaker and a lawyer, 
has been so ably portrayed by his eminent 
contemporary and intimate friend. Sir William 
Jones, that it would be presumptuous and vain 
at this time to attempt an origmal description, 
which could not prove hali so satisfactory 
to the reader as the testimony of one whose 
kindred genius enabled him to form a due 
estimate of those wonderful talents, the display 
of which he delighted to witness.* 

MBMOIR OF MR. HODDINO. 

A MELAKCHOLT accident has been the mean* 
of depriving the profession of a highly respect- 
able member, Mr. John March Hodding, town 
clerk of Salisbury. He had been staying with 
his family on the sea coast, at Hordle, near 
Lymington, and was proceeding from thence 
to his client. Sir William Heathcote, of Hurs- 
Jey park : on the road his horse took fright, and 
in endeavouring to get out of his gig, he fell 
on his head; a concussion of the orain took 
olace, and he was taken up apparently lifeless. 
He was conveyed to a farm-house near the spot, 
where he was immediately, and constantly, 
attended by Mr. Adams, a surgeon of Lyming- 
ton, whose efforts were seconded by those of 
Mr. Hodding's friend, Mr. Coates, of Salis- 
Dury. Some faint hopes were at one time en- 
tertained of his recovery, but after lingering 
£ve days, he expired, on the 6th instant, in the 
thirty-second year of his age. 

Nfr. Hodding was in partnership with his 
brother, Mr. Matthias Thomas Hodding, and 
khey possessed the confidence of many of the 
most respectable gentry in the county of 
Wilt««, whom they numbered among their cli- 
ents. The family of Hodding has been many 
years settled in Salisbury : the father of the 
deceased was his predecessor in the office of 
town clerk* Mr. John Hodding was a man 
well calculated to support the character of the 
profession : active ana indefatigable in his ex- 

* We must postpone Sir Win. Jones's character 
of Mr. Dunning, and the remainder of this article, 
to oar otzt number. 



erttons to jpromote the interests Intrusted to 
him ; faithful in his advice ; upright and 
honourable in his actions. He stood high 
in the opinion of the corporation of the anci- 
ent city where he resided ; and his loss will be 
severely felt by its inhabitants of all classes. 
He took a lively interest in the welfare and 
general reputation of solicitors and attornies as 
a body ; and conceiving that their interest and 
welfare would be greatly promoted by the Law 
Institution, he became one of its members. 
While the Institution will have to deplore the 
loss of some valuable friends before they coiild 
have the satisfaction of witnessing the maturity 
and operation of their design, it must still be 
gratifying' to its surviving members, to recollect 
that it was, in its infancy, fostered by such men 
as our lamented friend ; and the benefit of their 
early support will be held in grateful remem- 
brance. 

IMPROVEMENTS IN CHANCERY 
PRACTICE. 

fFrits ofSubpcma. 

[from a CORRE8P01IDENT.3 

AccoKOiNo to the present practice, the pne- 
cipe for the subpoena bavinjf been left by the 
solicitor at the office, tlie s^bpoBoa (which is 
a blank form,) is filled up, bv the clerk or de- 
puty of the patentee, with tlie naioes of the 
flaintiff and defendant, the teste and rotum. 
f there be only one defendant* there u, of 
coarse, onlv one subpoBaa, for which two 
ahilliogs ana sixpence are paid ; but if more 
than one, there is a subpoena for each, 
for which an additional shilling is paid* 
It was formerly the practice to iosert three 
defendants in a aubposna, and to have two 
labels to it, for each of which sixpence 
was paid, so that two of the defendants 
were served with the labels, and the sub- 
poena shewn to them, and the body of the 
subpoena was served on the third, or left it 
his dwelling-house.* 

The subpoena having been made out at the 
Subpoena office, is taken by the bag bearer to 
be sealed with the f^reat aeal on theseal days, 
which are on the first days of term ; Tues- 
days, Thursdays, and Saturdays, dnriug term; 
the last day of term ; and certain days ap- 
pointed by the lord chancellor after each term, 
at the interval of about a week from each 
other, viz. two before and four after Hilary 
term, two before Easter term, two between 
Easter and Trinity terms, four after Trinity 
term, two before and four after Michaelmas 
term. Sixpence is paid for sealing a subpoena* 
if sealed on any of those days, but if it be 
necessary to seal it on any other day, three 
ICuineas must be paid for opening the seal, un- 
less it should happen to f>e opened by any 
other person, which is frequently the case 
for sealing commissions of bankrupt, in or- 
der to defeat extents for crown debts, or 

* The present practice is more coDTenient, fi^ 
in case a defendant cannot be met with to be serrad 
persooally, the sabp<Bna may be left at his dwelling- 
nouse, which could not be done with a label. 
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other rfasons; in that case, three shilling 
and sixpence only is paid for a private seal. 

Now all this macninery. is attended with 
{^at delay, trouble, and expence, particularly 
dnrinif the long vacation, when there is no 
public seal from about the middle of August 
until the kieginning of November. 

There were sixty-four public seal days 
between the seal days before Michaelmas 
term 1829, and Michaelmas term 1830, in- 
cluding those days before, in, and after each 
term ; and deducting those days, and fifty-two 
for Sundays, there remuned 249 days during 
the year oa which a subpoena could not be 
sealed, without paying for a prixxUe seal. 

In iieo, tlierefi>re, of the present practice, 
I would propose, that solicitors shall be per- 
mitted to make out the subpoenas themselves, 
lod get them signed and sealed at the Sub- 
p<BQs Office with an official seal, in like man« 
iieras is done witl^ writs in the courts of law. 
I SID not aware of any objection that can be 
iDsde to this mode by any one, except by the 
person receiving the profits of opening the 
seal and of private seals; and he may be 
easily compensated for that loss, by taking 
the average number of subpoenas sealed at 
the opening of a seal and at private seals for 
any given number of years past, and adding 
soDCthing, in respect thereof, to the sixpence 
which is paid on each subpoena at a public 
seal, and for which the patentee of the Sub- 
poena office shall be accountable to him. 

I cannot, for a moment, suppose that any 
objection can be made to the substitution of 
sn official seal for the ^reat seal« as every 
practitioner knows there is no impression of 
It upon the subpoena (which must have been 
the reason originally for sealing it), but that 
after having been rolled up« and a piece of 
wax put round it, it undergoes the form of 
being put under the shadow of the great 
seal; but l^ere is not, and cannot possibly be, 
the slightest impression of the seal, and it 
might as well be put under the chancellor's 
hat, nor do I anticipate any objection on the 
part of the patentee, as he will be relieved 
from employing a clerk to fill up the sub* 
poBuas, and will only have to stamp them with 
the offidal seal, as they are brought to him 
for that purpose by the solicitors, and to re- 
ceive a fixea fee for his trouble. 

Thb plan will not occasion any additional 
expences to the suitor, as the solicitor will be 
satisfied with the six shillings and eisrht pence 
which he now receives for the proecipe and 
attending to bespeak the subpoena, for mail- 
ing out the subpoena, and attending to get it 
signed and sealed. I recommend a memorial 
to be presented to the lord chancellor on the 
subject, and the same opportunity may be 
taken of applying to his lordship to make 
an order for altering the present form of the 
lubpoena to one which would better explain 
its meaning, as suggested to the chancery 
eommifiioners. 



LAW REFORMS.— Co«W qf Chancery. 

[prom a CORRSSPOITDlIfT.] 

Amongst the various plans which have been 
suggested for expediting and facilitating the 
administration of justice, there is a very ob- 
vious one. which I do not remember to have 
seen noticed any where, and therefore I beg 
leave to state it. The court of Chancery, 
which is the court most complained of, sits 
for the despatch of business only two thirds, 
or at most three fourths, of the vear. Inde- 
pendent of the other holidays and vacations, 
that court was shut from the middle of Au* 
gust, until the 1st of November. Why 
should it not be open all the year round? 
Is there so little demand for justice, that 
the tribunals at which it is to be had are 
to be shut for so long a period? But 
it will be asked, are the chancellor and 
other judges of that court to have no relaxa- 
tion ? To which I answer, let them, by all 
means, have their full share of it; and, in- 
order thereto, let us have three additional 
equity judges ; and when the lord chancellor, 
master of the rolls, or vice chancellor, is not 
sitting, let the pro chancellor, pro master of 
the rolls, or pro vice chancellor, take his place. 
But how, you will say, are they to be paid ? 
Why, if the country cannot afford to pay the 
salaries of three additional judges, which would 
not amount to more than ^16,000 or £20flOO 
a yettr, in return for expeditious justice, 
let them be paid out of the unclaimed funds 
of the court of Chancery. Again, it will 
be asked, are the counsel to nave no ho- 
lidays? Oh, yes$ let them, too, take as 
many as they please; but if they want plea* 
sure or relaxation, they must, like other 
classes of society, be content to sacrifice part 
of their gains to obtiun it, and there will al- 
ways remain a sufficient number of able mea 
to transact the business in their absence. The 
present system creates a monopoly in ftivor of 
a few leading men, while the rest are starving. 

In like manner, the sittings in London and 
Middlesex, after term, for the trial of causes, 
might be going on before the three chiefs, who 
should remain in town for thatpurpose, (there 
being three new judges appointed, who will 
do tne circuit business,} whilst the other 
judges are going their circuits : or if the 
chiefs should prefer it, let them go the cir- 
cuit, and leave three of the puisne judges at 
home to supply their places. 

And here again it will be asked, how are 
they to try causes in the absence of counsel on 
the circuit ? Never fear, there will always be 
a sufficient number of counsel, who will 
find it their interest to remain in town, 
and avoid the expense of the circuit. It 
might as well be said, that the assizes all 
over the kingdom should be held in succes- 
sion, to enable the whole Bar to attend at 
every assize town. In effect, London and 
Middlesex would, according to my plan, be- 
come another circuit, which would have its 
separate Bar, like the rest. 
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Lastly, it will be asked, what U to become 
of the attorneys ? Are they to work all the 
year round ? To which I answer, as I have 
already done in the case of barristers, that if 
they take pleasure, they must be content to 
sacrifice part of their gains; the justice of 
the country is not to be delaved for the con- 
venience and advantage of barristers, or at- 
torneys, or any other class of men. 



LIMITATION OF THE NUMBER OF 
ArrORNIES AND THEIR EDUCA- 
TION. 

[from a CORH18PONPENT.] 

I THINK it desirable that no clerk should be 
articled until the age of seventeen, nor admit- 
ted as an attornev until twenty-four ; and that 
no attorney should be allowed to take an ar- 
ticled clerk until he has been five years in 
practice. I think nothing would promote the 
education and respectabihty of the members of 
the profession so much as limiting the admis- 
sion to the age of twenty-four; for, with the pri- 
vilege of three years' clerkship only, many 
young men, prior to their being placed under 
articfis, would then go to college, and I know 
this would also prevent many men from being 
articled till they had gone entirely through 
our public schools, instead of leaving them, 
as is now the usual course, when on the 4th 
form. If this rule were adopted, I, for one, 
■honld send my son to college, and let him 
take his batchelor's degree prior to his being 
articled. 

I question also whether ahy attorney ought 
to have more than one clerk, and certainly 
none of less than fifteen years' standing ought 
to have more than one. Some limit must be 
put to the increase of the profession, and I know 
of 00 plan so unobjectionable as the deferring 
the time of being articled, and of admission, 
according to the above limitations. No in- 
crease of stamp duties, would, in my judg- 
ment, in the slightest degree abate the evu. 
At the same time, no person who has not 
been called to the Bar ought to act as a con- 
veyancer, and all persons carrying on trade, 
in addition to their profession of convey- 
ancers, ought at once to be deprived of their 
certificates, and restrained from practising. It 
is absurd to suppose that the profession can be 
altogether respectable with such members in 
it, and I think that every attorney levying 
fines, and acting as agent, for such con- 
veyancers, ought to be removed from the rolls. 



ADMINISTRATION of JUSTICE in the 
SUPERIOR COMMON LAW COURTS. 

ALTBRATiovs t» TBI PRACTiCB, (eontimud,) 

Ws adverted in our Second Number (a), to the 
alterations made by the 1 Will. IV. c. 70, so far 
as regards the admission of attornies in the court 
of Exchequer, the abolition of the Welsh and 
Cheshire courts, the terms and returns, the sil- 
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lii:gs at Nisi Prius, and the proceedings regard- 
ing bail. We have now to notice, as next in 
order of importance, the following subjects and 
matters of practice. 

Appeal Court — fTrits qf Error. 

The Exchequer Chamber will now be esta- 
blished as the Court of Appeal, by writ of 
error, from the judgment of all the common 
law courts. 

Thus the principal effects of section 8, as to 
writs of error, will be to remove the doubts which 
previously existed with respect to the proper 
Court of Appeal from a judgment of the 
King's Bench ; to deprive the Ring's Bench of 
its jurisdiction as a court of error from the 
Common Pleas ; to place its judgments on the 
same footing as the judgments of the other 
superior courts, as to the Court of Appeal from 
them; and to remove the necessity for the 
attendance of the lord chancellor and lord 
treasurer, in case of writs of error from the 
Plea side of the Exchequer. 

Ejectment. 

Landlords are greatly benefited by the pro- 
visions contained in sections 36, 37, 38 ; by 
which they are enabled to obtain a more 
speedy possession of their premises when their 
right accrues, during or immediately after 
Hilary or Trinity Terms. 

Before this Act, the law stood thus: 

The 1 Geo. IV. c. 87, s. 1, provides, that when 
the interest of the tenant shall have expired, and the 
landlord shall proceed by ejectment, the notice 
attached to the declaration shall require the person 
to whom it is addret^d to appear in the court in 
which the action shall have been commenced, on the 
first day of the term next following. Consequently, 
if the right of entry accrued daring, or imme- 
diately after, Hilary or Trinity terms respectively, 
the landlord was delayed in the prosecution of his 
claim throughout the remainder of the term and the 
following vacation. Tid. Proc. p. 1209, edit. 9; 
Arehb, A. B. P. vol. ii, p. 6$, 

The declaration used to be entitled of the terra in 
which it was delivered ; or, if delivered in vacadon, 
of the term preceding. Ad, Ejee. 181 ^ ltd. P* 
1204, edit. 9 ; Arehb. K. B. Proc. vol. ii, p. 64. 

If the landlord obtained a verdict, or was 
nonsuited from the defendant's not confessing 
lease, entry, or ouster, the writ of possession 
could not issue before the judgment was signed. 
In the King's Bench, if a verdict was found for 
the plaintiff^ the judgment could not be signed 
before the expiration of the rule for judgment 
in the King's Bench, or in the Common Pleas 
till after the appearance day of the return of the 
habeas corpora jurattirum* Tid. Prac. p- 
1241, edit. 9; Arehb. K. B. Prac. vol. li, 
p. 66-7. When the plaintiff was nonsuited at 
the assizes or sittings after term, on account of 
the tenant or landlord not appearing at the trial, 
and confessing lease, entry, and ouster, he was 
allowed, in the Common Pleas, to sign judg- 
ment, and take out execution imniediately 
after the trial. Throcmorton d. Fairfax v. 
Benily, 2 Dum, and East, 780. But, in 
the King's Bench, he was not entitled to sign 
judgment against the casual ejector, till the day 
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in banc, or fint clay in the ensuing term. 
2 Durn. and Eatt, 779. 

Stuarter Sessions. 

The alteration of the time of liolding the 
quarter sessions, appears to be necessary after 
altering the terms, m order to enable counsel 
to attend them. 

The general quarter sessions were directed 
to be holden by the 2 Hen. V. stat. 1, c. 4, s. 
9, four times a year: that is to say, in the first 
week after the feast of St. Michael (now, by 
the 54 Geo. III. c. 84, s. 1, directed to be the 
first week after the 1 Itb of October, except in 
London and Middlesex;) in the first week 
after the Epiphany ; in the first week after the 
clause of Easter; and in the first week after the 
translation of St. Thomas the Martyr ; and 
more often, if need be. The quarter sessions, 
however^ were variously holden in several 
counties, some on one day, and some on 
another ; yet it was holden that they were good 
quarter sessions within the several Acts relating 
to quarter sessions, for they were only direct- 
ory. S HaJe^ 50 ; 5 Bum's Jus. p. 192, Mar. 
edit, No alteration is made by this Act as 
to the time of holding the October sessions. 

Oaths and Declarations, 

The 1 Geo. fV. c. 55, s. 4, granted to a judge 
of the King's Bench the power of taking oaths 
and declarations, which is now extended to the 
judges of all the courts. 

Judgments on Felonies and Aftsdetneanours, 

The 9th section enacts that the judge, before 
whom persons are tried on any record of the 
King's Bench, for felonies or misdemeanours, 
may pass judgment on them at the assizes or 
sittings at which the trial takes place, instead of 
referring the case to the King's Bench for its 
judgment in the next term. The object of 
this provision, it is conceived, was to diminish 
the term- business of the court of King's Bench. 
But it is observable, that the pronouncing judg- 
ment is left as a matter of discretion to the 
judge. 



RECENT DECISIONS IN THE 
SUPERIOR COURTS. 

DUTY OF BANKBKS. 

Thb plaindff kept cash with the defendants, who 
are hankers. On t particular day the former drew 
bills upon the latter to t considerable amount. At 
the time of drawing he bad not sufficient assets in 
their banda to meet his bills. Before, however, the 
bins were prese nted, be bad paid io sufficient for 
tbat purpose. Tbe time of paying in the money 
was so near tbat of tbe drafts being presented, that 
tbe books on tbe daj of paying in bad not been made 
Qp, so that on reference to the general book of the 
firm, it appeared that his, tbe plaintiff*8, account was 
abort. If the daj*book of tbat day bad been exa- 
mined, it would have appeared tbat be bad assets. 
Tbia not being done, the defendants appeared to 
hav« no assets in band, and tbe bills were returned 
unpaid. The effect of this was, as the plaintiff 
alleged, to iDJuie bis credit, and on tbat gnmnd tbe 



present action waa brought A verdiet was foond 

for tbe plaintiff, with nominal damages, tbe jury 
expressly nesativing malice on tbe part of tbe de- 
fendants, and tbe allegation of special damages ac- 
cruing to the plaintiff. On showing cause against 
a rule nisi, for a new trial, tbe question submitted to 
the court was, whether tbe action was maintainable 
or not. 

Loan Tentbbdbh, and tbe other judgca sitting 
with him, were of opinion tbat tbe action waa 
maintainable. It was the duty of tbe bankers to 
take care, at tbe time bills were presented to 
them on account of their customers, that they were 
certain whether tbe customer bad assets in their 
bands or not. Here they bad not made themselves 
acquainted with tbe fact, and therefore they bad 
been guilty of a breach of their duty, sufficient to 
entitle tbe plaintiff to maintain tbe action. Rule 
discharged. — Mautti v. WUliam$» Mich. Term, 
1830. 



LBOICY DUTY. 

Brougham and Lynch ahowed oanse against tbe 
oommon rule for paying a legacy duty. The At- 
iarney General and Anun were beard in support of 
the rule. The question was, whether property con- 
sisting of funds, in foreign stock, bequeathed by a 
testator reaident in Engbind, was liable to tbe pay* 
ment of tbe legacy doty. 

Tbe Cbibp BAaon said, that tbe qaeation in tbia 
caae was, whether the drcumstanoes were such as 
to bring tbe legatee, tbe executor, and the estate, 
within tbe description of tbe Act of Parliament. In 
the firat place, tbe property on wbicb the duty waa 
to attach, must be peiaonal estate. Tbe dream* 
atancea atated.in the affidavit in this caae proved it 
to be personal, for Mr. Stoner bad taken tbe property 
aa executor, and bad authorised tbe delivery of it to 
the legatee. Tbe general worda of tbe sections 
" every peraon," ahowed tbat the Act intended to 
make no peraonal exemption. The duty, according 
to the Act, was payable upon property obtuned in r«- 
apectof tbeprobaie granted to tbe executor. Though 
the executor was not bound to take out a probate in 
this country, yet he g^t at tbe eflecta by force of tb« 
will, which was made in this country. Under tbeee 
circumstances bis lordship waa of opinion, tbat by 
the words of tbe Act, tbe leeaey duty was payable. 

Mr. Babon Batlsv, in this caae, felt no doubt 
whatever. Tbia waa tbe case of a will, made by a 
British subject, domiciled in Eagland, tbe will ad- 
ministered bv an English executor, and operating 
on tbat wbicb throughout, in bia opinion, must be 
taken to be Engliab personal property. It had been 
much pressed on tbe court that the property muat 
be considered in the country in whicn it was situ- 
ated as real property, but there waa nothing in the 
affidavits that shewed it to possess tbat character. 
Tbe circumstance that tbe name of the executor bad 
been introduced into tbe hooka, and that be had 
dealt with the property, was satisfactory to ahow 
that it was considered aa peraoniJ property. If it 
was personal property, then tbe question waa, 
whether it was to be considered in erety respect aa 
personal property, to be administerad in tbia 
country. There waa no doubt tbat tbe amount of 
tbia property, aa part of tbe teatator's eatate, would 
be found in the first place to be situated in foreign 
funds, but tbe court must not look to tbe circum- 
stance of place alone, but having ascertained tbat 
it waa peraonal estate, they must see what rules of 
law applied to personal estate not exiating in tbia 
kingaom, but existina locally abroad. In ue case 
of Bmoe o* Bruce, f Bos. andPuL tt9 (n.) it waa 
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Md tliftt penKmtl properCj followed tbe penon of 
the owner, and must be distributed aocordinr to che 
Iftw of the conntry in which he was domiciled at the 
time of his death, without Tegard to the actual si- 
tuation of the property. In the late case of Somer- 
Tille V. Somenrille, the question was, whether the 
succession to the property should be regulated by 
tbe Scotch or English rule of descent, and tbe rule 
of domicile of the owner was applied, for he, having 
resided i^ Scotland at the time of bis death, his pro- 
perty in tne English funds was regulated by tbe rules 
of Scotch descent. That was tbe rule of personal 
{noperty. 1 1 was always liable to transfer wbereTer 
tbe owner might be by the Act of the party to whom 
it belonged, and there were authorities that went tbe 
length of showing, that, if a trader in England be- 
came bankrupt, having at the time of his bank- 
ruptcy that which was considered by tbe law as per- 
sonal property, belonging to him abroad, the assign- 
ment of hia estate and effects should operate on 
that property, at least as sgainat all those persons 
who owed obedience to those bankrupt laws. If 
this was personal property, and the executor 
anight have it in full tmuo ia this coantiy, why 
was not the legaoy duty to be payable upon it 
Tbe rule of tiM tihu of pnoperty did not apply 
Jieve* It only existed with reference to the limits 
of the diocese within which the probate was taken 
oat. It did not attach upon personal property 
where the proprietor was in India* as the case m 
fimoev. Bruee had dearlr decided, and on the 
whole his lordship was oi opinion that the case 
■NWt be goremed by the rule relattng to the domi* 
oile of the owner at tbe time of his death, and as in 
this instance the owner was domidied ia Eaglaod, 
it must be taken as English personal property, and 
he legacy duty most he paid upon it. 

Mr. BAfeoit GAAnow concunred. The legatees 
wonld probahHr be sooBswhat leeonciled to this do- 
oisioB, when they recollected that if tbey took this 
property, it must be as peiaoaal property, lor the 
will was not snfidently attested to pass rod pro- 

P«^- (•) 

Mr. B^BON Vavohait eoncorred. Bnle shao- 
into. 

Jn ft SUmtr. M. T. 1830. 



SJICTHBltV* 

On showing cause against a role, calling on tlie 
tenant in posaestton in an action of ejectment, to 
•hew cause why he should not give the undertaking 
and enter into the recognisance required by the 
1 Geo. IV. c. 8f , s. 1, in aaions of ejectment by 
landlords against their tenants, on the former com- 
plying with the prorisions of that statute, it appear- 
ed that the tenant was in possession as asognee of 
the renudader of a lease of the premises. The ap- 
plication in question was therefore made. On the 
part of the tenant it was sworn, that it was true he 
bad taken an asiignment of the residue of the term^ 
and had taken possession of the premises by virtue 
Of diat assignment, but that he had done so merely 
to prevent the premises from going to decay. fi(e 
was heir at law, and would be entitled to the pre- 
mises At the expiration of the lease, and therefore 
wasnow possessed of them in his own right 

Holden, that this was not a case withm the sta- 
tme, as that only applied to those cases where the 



(u) Quet4. Ji the real properly was in America 
or France, Rassia or Pniasia, and the legatees wors 
only to receive tho predaeo after ii had been dis« 



tenant meiofy held under a title derived ftom his 
landlord. Llttledaie, J. M. T. 18S0. 

VOLUNTARY PaSPCRBICOB— ATTOSNIY. 

This was an action by the assignee of an insolvent 
named Charles Porter, to recover a sum of J^tl, 
alleged to have betfu paid by him to the defendant 
by a voluntary preference, contrary to tbe prori- 
tions of the 7 Geo. IV. c. 57, s 3f .' The defendant 
is an attorney, and had been empfoyed by the insol- 
vent to deisnd an action brought against him. Tbe 
money in question became duo for defending this 
action, and it was accordingly paid. At tbe tioie 
tbe money was paid the defendant was clearly aware 
of his client's insolvency. 

LiTTLBOALB, J. who tried the csuse, told the 
jury that if they believed tbe money to have been 
paid for defeuding the insolvent from an action 
brought against him, he was of opinion the plaintiff 
was not entitled to recover, for it was not a case 
contemplated by tbe legislatun in the statute on 
which this action was founded. 

The jury found a verdiot for tha defisadant. 
Troup V* Brook. 

aoasorr— ATToaa xr. 

When a oanse came oa for trial, no penon ap- 
peared for the plaintiffa; and on the application 
of WiUo, sergraat, for the defendant, a nonsuit ww 
entered. It was statisd at the time, that if it should 
be found a brief bad been delivered to any one, the 
defeodaot*a counsel would consent to the nonsnit 
bein^ set aside on payment of the costs of the day. 
A rule for that puipose had since been obtained, on 
the ground that tne plaintiff's attorney had been 
suddenly taken ill, and had given the management 
of the cause into the hands of his son on the dsy 
before it was expected to be tried. Tbe soa bad 
been prevented by aoeadent from dcKvoring a brief 
that evening ; but, on the following moniiig, he 
went to the cbambera of a sergeant for that pniposo» 
when he found that the sergeant had alrosdy left 
chambers for courL He proceeded thitber io- 
atantly, but fonnd that before bis arrival the cause 
had been called on, and a nonsuit entered. 

Hie court were of opinion, that enough had not 
been shewn to justify them in interfering, and they 
aeeordinffly discharged the rule. Eidridgo v. Turn* 
kam. Bil.T.18dO. C. P. 

AOaSBMBNT — SBT-OPF. 

The plaintiffs came into possession of an order 
from a person named Wrentmore to tbe defend- 
ants, to pay a sum therein mentioned, when cer- 
tain moneys from a house in New South Wales 
should come into their hands. The a^eement (or 
payment of the order was made, that the plaindffs 
might withdraw an attachment issued out of tbe 
Mayor's Court. It was withdrawn. Tbe defend- 
ants, who were creditors of Wrentmore, contended 
that they wera not bound to discbargs tbe order till 
the whole of the money had been received from 
New South Wales, and that they were entitled 
to apply the first proceeds in extinguishment of their 
own demand. 

The chief justioe thought the terms of the under- 
taking absolute. Verdict for the plaintiff. Boart v. 
Hicfcardi. Com. PI. N. P. M. T. 1830, 



paAcriCBON ivjoifCTioas. 
An injunction was granted to icstiain <he deftnd- 
aat fioa resaoving the staaduig crop from a certain 
ia his tNssapalioB. The defiaidanc oonunitted 
hmosh of tba iDJaactMiif Md aa tvder wm$ ^ 
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tnsed for him. to A^w caofle wbj he thoold not 
stand committed for contempt. THt defendant's 
eouoael contended that be sliould have had notice 
served apon him, of the plsintiflTs intention to pro- 
ceed for the contempt, and not an order niii, and be 
dted the case of ** Darant and Moore/' as the only 
one reported that bore upon the ^inL Tbe lord 
chancellor (Lyndharst) having considered that case, 
together with a cnM in the registrar's book, held that 
tite order to shew cause was a legitimate mode 
of proceeding ; and that it was, in fact, better for the 
defendant than a notice. Court of Chancery, attingt 
in Midi. Term. 1830. 

■KCURITIia IM BA.HXaUPTOr« 

A ctttdE wr held dnee promiasoTT notes of the hank- 
rapt, and ft lease and litle-deeos belonging to him 
and otben» M eeeority for the debt. The com- 
mission issued in 1797, and the creditor, who was 
a female, proved ber «]ebt, gafe up b^r securities, 
and receired a diridend in 180< : she died in 1824. 
A part of tbe bankrupt's estate to which some of 
tbe dtle-deeds related, remained unsold : and the 
xepresentatives of tbe deceased oreditor apply by 
petition to be permitted to recall the securities, and 
have the benefit of them, accoanting for the divi- 
dend rcoeiyed. Held, that too Ions a time had 
dapsed ; and there appearing no eridence of mis^ 
take in ddiveiing up the securities, the petition was 
dismissed with costs. Ex'pnrU Eooikoton. Court 
of Chancery, tittingt in UkK Term, i8S0. 

declaration. 

Oq shewing cause against a rale setting aside the 
notice of declaration, and taking (he declaratiQa off 
tbe file, the folkwing objection appealed to have 
been the groend of tlie application. The declare- 
tion was in deb^ and the notice was of a plea of 
trespass on the esse. Common bail, too, had been 
filed bj the plaialiff for ihs defendant, pursuant to 
tfaeelBtate^ before the declsration had been filed. 
The writ was letumsble on the first return of Esster 
Term last, but the present application was not 
made until the sixth day of Michaelmas Term. 

Tbe court refused to interfere, as the defendant 
ehoeld have applied without delay. IMtUdaUt J»$ 
M. T. 1850. 

BAlL-BOtfO* 

Where an application to set aside all proeeedings 
m aa action en a hail hood for iiregnlanty, on tbe 
gRmod that pioceedings were taken after notice of 
render of the priacipal, the writ having betn sued 
OQt on the ttik of June, rstemable on the 19ih, and 
notioe of lender given on the 17th, and ihe writ 
therefore was right ; it was holden, that the rale 
■utat be discharged as to the writ» end made abso« 
late ae to ell sohieqnent prooeedingSb withont costs. 
littUdmU, /., M. T. 1890. 

#oniT Aonow. 

In an action sgainst three defendants, a rule was 
ehtaiaed by one of them to shew cause whjr the 
plsiatlff' should not reply in ten days, or why, in 
default of his replying, the name of the defendant 
aEpplying should not be struck oiitofthe declaration ; 
or why all proceedings should not be stayed, on die 
ground that the plamtiff had been several times 
raled to reply, but had never done so. It was 
moreover stated, that one of the defendants had 
sufiered judgment by default, and therefore the 
defendant was unable to sign judgment of mm prot. 
On shewing cause against the rule obtained on diese 
gxoonds, the above facU were admitted* The 



court difchmvs4 the rq!^ as to the (vra fitm parts of 
the defendants* application, but made it absolute for 
the atay of proceedings, unless within a month the 
plaintiff should reply. LitfUdale, /:, M. T. 1830. 

ni sPATcn OP BnsiNBSs at thb bolls. 

His Hommr stated, that in consequence of the 
despatch of the business of the court, and the ad- 
journment of several causes, only six cowet remained 
for hearing after those in the day's paper » and, ss the 
only mode in which the court could occupy itself 
was by advancing those undw further direeUimt and 
cotti, be should bear such ns the parties wished to 
have advanced. 

Mr. Bu;henteth suggested* that it would be reir 
deairable could some effectual mode be adopted of 
giring due notice to all the parties concerned. 
Business bad been despatched so much beyond 
ezpecution, that it had been found impossible to 
keep pace with the court. 

His Honour considered it ss indeed a very nnfor- 
tnnate state of things. To avoid the adji^arnmeot 
of the cases in whicb the parties were not prepared, 
would have been impossible. 

Mr. Biekenteth stated the inconveaience had 
arisen from the long usage of the court. Soliettore 
had set down their causes before publication, relying 
tiiat a considerable interval might elapse before they 
were heard. The evil, however, would cure itselfT 

VBACTICB ABO BAIL C017BT. 

Laid TsBTBKDBif, after the appointment of 
Patteton, /., aad 7eammn, J., intimatsd to the ber 
that the single judge in dbe Bail Court would, for the 
fetnre, tske all motions, and hear cause shewn in 
matters of piactiee> and dnring the Term would 
taU all bail. 



MISCELLANEA. 

APFOfNTMBeT OP JUOOES* 

The inerease which has taken place in 'the num- 
ber of the judges, may render interesting the follotv* 
ing account of the ancient mode of creating them: 

Tbe lord chancellor of England shall enter into 
the oourt where the justice is lacking, bringing with 
bim tbe kind's letters patenU, and flitting in tbe 
midst of the justices, causeth the eerjeant so elect to 
be brought in, to whom, in the open court, he 
notifieth the king's pleasure touching the office of 
the justice then void, and causeth the said letters to 
be openly read, which done, the master of the Roll 
shall read before the same elect person, the oaths 
that he shall take; which, when he bath sworn 
upon the Holy Gospel^ the lord chancellor shall 
deliver unto him the king's letters aforesaid, and 
tbe lord chief justice of the court shall assign unto 
bin a place in the same, where he shall then place 
him, and tlut place shall he afterwards keep (e). 

<* That he shall indifferently minister justice to all 
men» as well foes as friends, that shall have any 
sdte or plea before him, and this he shall net forbear 
to do, though the king by his letters, or by express 
word of month, would command the contrSry : and 
that from time to time, be shall not receive any fee 
or pension, or livery of any man, bet of the king 
only, nor any gift, reward, or bribe of any man* 
having sote or plea before him, saring meat or 
drink,- which shall be of no great value (6)." 

A justice ihtts made, shall not be at the charges of 

(e) Foffesctt de Land. Legem Angl. cap. 51 
fo. 121, 6. 
(6) Ib.£>. lU 6. 
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anj dinner, or 1016010117, or tnj other cost at the 
time when he taketh upon him hit office and dignity, 
forasmuch at this is no degree in the faculty of the 
law, bat an office only, and a room of aulhoritj to 
continue daring the king'a pleasure (c). 

As to the manner of their riding to Westminster 
Hall, after thoy are so made, take these instances 
from the authorities here cited. 

Upon Wednesdavy y9th Jan. a. d. 1606, this 
house, (id eef, the Inner Temple,) mritb the students 
of the inns of Chancery belonging to the tame, did 
accompany &Tr. Justice Coventry, (sometime a 
bencher of this house, and newly chosen a judge of 
the Common Pleas.) from his chambers at Serjeant's 
inn, to Westminster, and that time the judge went 
formost, aHer him the bench, and then the barr, 
then me gentlemen of the house, and then the 
students of the innes of Chancery aforesaid, which 
was erroneous: for the innes uf Chancery should 
first Mt forth, then the young gentlemen of this 
house, then the barr, then the bench, the antients 
coming last, and then the judge last of all. Which 
error was the next day (being Thnrsday) reformed, 
in accompanying itfr. Justice Tanfeild, newly chosen 
justice of the ifing's Bench, to Westminster, from 
his chambers at Serjeant's Inn (d). 

And accordingly did Sir Henry Montagu, knight, 
one of the king> Serjeants at law, and recorder of 
the city of London, proceed, in Michaelmas 
Term, l9th Novembris, a. d. 1616, (Regni Regis 
Jacobi, 14,} then succeeding Sir Edward Coke, in 
the chief justiceship of the King'a Bench, viz. first 
went on foot the young gentlemen of the Inner 
Temple, after them the barristers according to their 
seniority, next the officers of the King's Bench, then 
the said chief justice himself on horseback in his 
robes, the Earl of Huntingdon on his right hand, 
and the Lord Willoughby of Tresby on his ltd, with 
above fifty knights and gentlemen of quality follow- 
ing.— 2>a^daie*« Origina JurutieiaUt, p. 97. 

TBB MAV WITH TBS BTIlfO ffPBBCB. 

When the yacancv occurred in the Ezehequer 
Bench, which was atterwsrds filled by Mr. Adams, 
the ministry could not agree among themselves whom 
to appoint. Kt waa debated in council, the King, 
George IL being present ; and the dispute growing 
▼ery warm, his majesty put an end to the contest 
by calling out, in his osuisl English, " I Till hare 
none of dese, give me de man wid de dying speech," 
meaning Adams, who was then recorder of L<ondon, 
and whose business it therefore was to make the 
report of the convicts under sentence of deaths— 
Miu Hatofcins's Memoin, vol. iL 

AN SQUBSTBIAB PB0CE88ION TO WSSTMINSTBa BALL. 

His lordship (Shaftsbuiy) had an early fiuicy, or 
rather fireak, the first day of the term, (when all the 
officers of the law, king's counsel, and judges, 
used to wait upon the great seal to Westminster 
Hall,) to make thia procession on horseback, as in 
old time the way was, when coaches were not so 
life. And accordingly the judees, &c. were spoken 
to to get horses, aa they ana all the rest did by 
borrowing and hiring, and so equipped themselves 
with hlack foot cloths in the best manner ther 



(c) Forfeictt de Laud. Legum Angl. 123, a. 

(d) £x Regitt, Inter TempU, fol. 58, a. 



could ; and diverse of the nobiKty, as usual, in eom- 
pliment and honour to a new lord cbaneellor, at* 
tended also in their equipments. Upon notice in 
town of this cavalcade, all the shew company took 
their places at windows, and balconies, with the 
foot guard in the streeu to partake of the fine sight ; 
and being once settled for the march, it moved, u 
the design was, statelily along. But when they came 
to straits and interruptions, for want of gravity in 
the beasts, and too much in the riders, there hap- 
pened some curvetting, which made no little dis- 
order. Judge Twiaden, to his great affright, and 
the consternation of his grare brethren, was laid 
along in the dirt: but all, at length, arrived safe 
without loss of life or Hmbs in the service. This 
accident was enough to divert the like frolic for the 
future, and the very next term after, they took to 
their coaches as before. Roger North's Esxtmen, p. HT, 

LOBD KENTON. 

I was pleased with an anecdote which Mr. 
gave me of Lord Keoyon. A friend of his. 



«ome time since, had sold his lordship a cottage 
at Richmond ; and going down there lately, wished 
to take a view of the premises : an old housekeeper 
admitted him ; on the table he saw three book's ; the 
Bible, Epictetus, and the Whole Duty of Man. 
"Does my lord read thisf said the gentleman, 
taking up the Bible : "No,*' said the woman, "he 
is always poring upon this little book,*' pointing to 
Epictetus; «I don't know what it is; my lady 
reads the two others ; they come down here of a 
Saturday evening, with a leg or shoulder of mutton ; 
this serves them the Sunday, and they leave me (be 
remains." A chief justice of England thus seveiely 
simple in his taste and habita, is at least a curiosity. 
— Ertroctf from ths Dwry ofm Lover «f Literature, 
[Mr. Green, barrister, of Ipswich.] 

I SPY A BBOTBBB. 

Sir Samuel Prime was a man of the highest 
honour and integrity in his private character, and of 
the first eminence in his profession. He might 
more than once have been on the bendi ; but owini 
to a certain quickness of feeling, which he conceived 
inconsistent with the character of a judge, he from 
conscientious naotives declined it. 

At the time when making a new aergesnt was 
considered an important event, part of the ceremony 
was a procession, which set out, if I mistake not, 
from the Temple, and proceeding westward, turned 
up Surry street in the Strand, and then turning esst- 
ward, went op Chancery lane toSergeant*s inn,wbere 
those already of the rank of sergeants were ss- 
sembled in their hall to receive the new sergesnt; 
end, on hia approach, the intimation was given in 
the following terms : "I spy a brother." When 
Sir Samuel Prime was oalled to the rank of sergesnt, 
some one recollecting Utat his crest was an o«li 
placed at the first floor window of a house in the 
Strand, directly fironting Sorry street, the fi|;ure of 
an owl, with a label, on which were the words, " I 
spy a brother.'' The application of the figure thus 
placed to the connexion of the owl in the annorial 
bearinga of the new sergeant, might create a smile, 
but could not make the person himself ridiculous. 
At that time the degree of a sergeant was an 
honour ; and perhaps we may venture to say, few 
deserved it better than the learned gentleman whose 
call is alluded to.— Afiii Hawkint*t Amcdotet, vol. i 
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*' We hftTe entered into a Work tonchiag Laws, in a middle term, between the specalative and 
reverend discourses of Philosophers, and the writings of Lawyers." Bacon. 



JUDICIAL CHARACTERS.— No. i. 

LORD LYNDUURST. 

The Lord Chancellor has resififned the 
rrett seaL He has suffered a le^al dissolution. 
His character and labours have already be- 
come matter for history — and> without at* 
tetnptiDg to detail the events of his life, we 
think we may properly advert to his character 
as a judj^e, and endeavour to furnish the 
means of forminjif a correct opinion on his 
qualifications in this capacity. It will l>e re- 
membered that before takiniif the office 
of Lord Chancellor, he had for a short time 
held that of Master of the Rolls. Of his 
labours in this office it will be unnecessary 
to speak. The causes which he then heard 
were mostly decided after he became lord 
chancellor; his duties were of a minor 
kind ; his sphere was contracte<l ; and 
the materials there afforded for forming an 
opinion of his judicial character are scanty 
and unsatisfactory. We prefer, therefore, 

gassing over the few mouths during which 
e held this office, and confining our attention 
to his labours as lord chancellor. 

On the 20th of April, 1827, (Lord Eldon hav- 
ing previously resii(ned,) the great seal was 
intrusted to Lord Lyndhurst. His previous 
character at the bar well entitle him to so 
proud a distinction. His <lignified and gen- 
tlemanly deportment, his extensive knowledge 
of law, his perspicacious and comprehensive in- 
sight into facts, his large practice and acknow- 
ledged reputation, and bis clear and impressive 
eloquence, had all placed him in a situation in 
which he had hardly a rival, and certainly no 
superior. His elevation was almost univer- 
saUv hailed with pleasure and hope, and we 
shall now proceea to inquire how far these 
feelings have been justified by the result. 

The judgments of Lord Chancellor Lynd- 
hurst, in Chancery, at present before the 
public, are reported in the second, third, and 
fourth volumes of Mr. Russell* s Reports, and in 
the first number of Messrs. Russell and Mylne's 
Reports ; and those in the House of Lords, in 
twocotejviporary reporters; the first and second 
volumes of the new series of Mr. Bligh's 
Reports, and the first and second volumes of 
the new series of Mr. Dow's Reports. As his 
lordship filled the office of Chancellor for 

MO. V. 



more than three years and a half, we have 
ample materials for forming a fair estimate of 
his qualifications. 

Tne first reported decision of Lord Lynd- 
hurst occurs in the case of Honner v, Mor* 
ton, 3 Russ. 65. The case was beard by him 
as Master of the Rolls, although he did not 
deliver his judgment until after he becaine 
Lord Chancellor. It involved the much 
agitated question whether a husband can alien 
his wife's reversionary interest in a chose ia 
action for a valuable consideration. We very 
well remember the argument in this case, 
and the anxiety which was manifested as to 
his honour's expected decision upon it. 

The point baa been the subject of great dis- 
cussion, and had been distinctly decided by 
Sir Thomas Plumer, in the prior case of 
Purdew v. Jackson, I Russ. 1. We have no 
hesitation in saying, that the clear and satis- 
factory judgment which Lord Lyndhurst de- 
livered, has for ever set the question at rest. 
The cases are all discussed in the most mas- 
terly manner, the subject is perspicuously 
treated, and the point distinctly decided ; and 
a practical man can have no difficulty in act- 
ing upon this decision. 

We think we cannot give a better specimen 
of his lordship's judgments, than by extracting 
a part of his opinion in this case. 

** This fand was a chote in action of the wife, it 
was her reversionary ehott in actum. Whether the 
husband has the power of assigning bis wife's re- 
versionary interest in a efuae in action^ is a question 
which has been repeatedly agitated, and has excited 
considerable interest, both at law and in equity. 
At law, the choses in action of the wife belong to the 
husband if he reduces them into possession ; if he 
does not reduce them into possession, and dies be- 
fore his wife, they survive to her. Wbt n the hus- 
band assigns the chtae in action of his wife, one 
would suppose, on tlie first impression, that the 
assignee would not be in a better situation than the 
assignor ; and that he, too, must take Bome steps to 
reduce the subject into possession, in order to make 
his title good against the wife surviving. But 
equity considers the assignment by the husband as 
amounting to an agreement, that he will reduce the 
property into possession. It likewise considers 
what a party agrees to do, as actually done ; and, 
therefore, where the husband has the power to re- 
duce the property into possession, his assignment 
of the dune in action of the i^ife will be regarded as 
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t redaction of it loto potsession. On the other 
htnd, I should also infer that, where the hushand 
has not the power of reducing the chou in action into 
possesaion, his assignment does not transfer the 
property, till, by subsequent events, he comes into 
the situation of being able to reduce the properly 
into possession, and then his previous assignment 
will act on his actnal situation, and the property 
will be transferred." 

The whole judgment on this case is very 
clear and satisfactory, and will always ^ be re- 
ferred to as the leading case ou the point. 

We shall next select his lordship's judg- 
ment in Vauser r. Jeffery, in order to show 
his mode of 8tatin| the facts of a case, and 
discussing the authorities. 

" A person of the name of Guylot Cowherd, being 
seized of certain freehold and copyhold estates, and 
having, in 1794, surrendered the copyholds to the 
use of his will, made a will disposing of his freehold 
and copyhold estates, in different portions, to differ- 
ent individuals. Afterwards, in the year 1800, he 
executed a settlement in contemplation of bis mar- 
riage, which subsequently took effect ; and the 
settlement contained a covenant to surrender the 
copyhoM estates to the uses of tbe settlement. 

" When the case came on before Sir William 
Gram, the Master of the Rollsi he was of opinion, 
(and that point is not now contested,) that the set- 
tlement was a revocation of the will so far as related 
to the freehold property ; but he thuught that the 
question, as to the copyhold estate, was subject to 
a different conclusion. He said, upon the authority 
of sevenl cases to which he referred — Ryder v. 
Wager, « P. Wms. 3«8 ; Cotter v Sayer, 8 "P. Wms. 
Gtt ; and Knollys v. Alcock, b Ves. 648, that an 
agreement to convey would constitute, in a court of 
equity, a revocation, that here was a covenant to 
surrender ; that, in his judgment, if a surrender had 
been actually made to the uses of tbe settlement, it 
would have amounted to a revocation of the will ; 
and that, as a covenant to surrender was equivalent 
to a surrender itself, he was of opinion that the will 
was revoked as far as related to the copyhold pro- 
perty. 

" LordEldon, when the case came before him, en- 
tertained douhts, whether the surrender, if made, 
would have amounted to a revocation of the wilt, so 
far as related to the copyhold property ; and he di- 
rected a case for the opinion of the court of King's 
Bench. He said, tbe effect of a surrender was a 
purely legal question ; if the present case ran be 
distinguished from Cave v. Holford (Jt Ves. jun. 
^605,) it is material that it should he so distinguished 
by the court of law, and to such a court the question 
must be addressed (tbe surrender being stated to 
have been made,) quite clear of all questions of equi- 
table revocation. 

«« In consequence of this opinion, it was referred to 
the master to prepare a surrender conformably to 
the settlement ; that surrender was prepared, and 
not questioned ; and, as appears to me from tbe best 
consideration 1 can give to ihe ins'rument, it con- 
formed substantially to the covenant, at least for 
tbe purposes of the present question. 

'* The otse was argued before the court of King's 
Bench, and tbe four judges of that court certified, 
that, in their opinion, the surrender of the copyhold 
property to the uses of the settlement, did not 
amount to a revocation of the will, as far as related 
to the copyholds. That opinion of the court of 
King's Bench has been contested in the argument 
here ; but it does not appear to me that it is con- 
taated upon any solid grounds. It aeema to me im- 



possible to impeach tbe grounds on which the deci- 
sion of the court of King's Bench was founded." 

We have hitherto considered only his lord- 
ship's judjfmeots iathe court of Chancery; 
we now turn to his decisions in tbe House of 
Lords. His first reported judgment awM»rs 
to have been given in tbe case of Lopdell v. 
Creagh. 1 Bligh, N.S. 256, but it is otbenvisc 
uninteresting. A much more important 
case was that of HuUttt v. King qf Spain, 
2 Bligh, N.S. 31. The circumstances were 
shortly as follow: By a treaty between the 
governments of France and Spain, it was 
a:rreed that France should pay tbe King of 
Spain a certain sum of money to be distri- 
buted by him among bis subjects having 
claims against ibe government of France. 
This sum, by the terms of tbe treaty, was 
made paya»»le to an agent to be appointed by 
the king of Spain. He accordingly appointed 
an agent, who received the sum stipulated, 
and afterwards deposited part of it in the 
bands of merchants of London, in the name of 
his secretary. A bill was filed in equity, in the 
name of the king of Spain, as plaintifiF against 
tbe depositaries and depositor, suting these 
facts, and praying a discovery and account, 
and the payment of the money into court; 
the defendants demurred upon the grounds of 
a defect of parties, and that a foreign sove- 
reign could not sue in a court of equity in 
England, and that tbe suit should have been 
brought by his ambassador. The lord chan- 
cellor thus addressed himself to the last topic 
It is a happy specimen of the interrogative 
eamestness which he displayed on the bench. 
" It has been argued, that political reasons might 
have rendered it necessary to recognize the right of 
some other sovereign ; and a case has been supposed 
of a bill filed when the French were in possessioa 
of Spain, by the individual who exercised the 
authority over Spain at that time ; the individual 
who here appears as the plaintiff, asserting hw title 
as king of Spain, being no doubt deposed from MS 
throne by power, not by right; his father then 
living, and claiming the throne against the person 
in possession, and his son against both : as to this, 
and the objection that the title of Ferdinand may 
be disputable, it is admitted upon the record, tliat 
he is the king and sovereign ruler of Spain. 

" That a king is entitled to sue as a king cannot 
be disputed. As a suitor, be submits himself to the 
jurisdiction of the court, otherwise it might be an 
objection that you could not control hiin. But if o» 
comes here as a suitor, he submits himself to tne 
jurisdiction. Has not the sovereign power <>« ?^?: 
ther country the common privilege of mankinai 
Do you say that by the law of nations heisdepnvea 
of that privilege, being the king of Spain "^ . , j 
"The French government expressly stipulatea 
that they will pay money into the bands of sucJi 
person as shall be named by the king of Spam 



ITie king of Spain appoints Machado as his agent, 
.and by virtue of that agency and appointment, tne 
French government allow him to subbcribe tue 
rentes in his name, and he is allowed to act as toe 
agent of the king of Spain. Only consider it. An 
arrangement is entered into, not between the sun- 
jecu of Spain, creditors of France, and the f Tencn 
government, but the kuig of Spain and the king ^ 
France, which ultimately the tubjects of the king oi 
Spain wm to have the benefit of, bat the act»8 
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litttiea were the head of the respective go- 
▼emments. 
"Why are we to aasame on this record that the 
kin^ of Spain is suing foi the purpose of destroyiug 
the right : we are rather to assume that he is ituing 
to establish the right. Machado takes possession 
of this money, and gets out of the reach of the 
king of Spain and the creditors. You will find, 
taking the whole of the record as it stands, the 
transaction is this ; the government of France con- 
tracts with the government of Spain, to pay tYie 
king of Spain a sum of money, which is to be 
eveotoalljr distributed among certain persons who 
are subjects of Spain, who have sustained losses and 
injuries in consequeuce of the invasion by France 
of Spain. By that treaty between France aod 
Spain, the king of Spain is the party to see the 
money properly spplied ; he is the party to see to 
its application. These very tribunals, which are 
established for the investigation and liquidation of 
these claims, are trihnnals established by the will 
and arbitrary act of the king of Spain. He it is 
who esublishes the tribunal of liquidation. He it 
is who establishes the court of appeal. They were 
not existing tribunals ; they are tribunals established 
by him, and under his authority. He is to see. as 
the governing power of that country, to the applica- 
tion of these iunds. In the mean time, these indi- 
viduals under his authority get f^pssession of these 
funds as agents, llien, is not the king of Spain, 
(provided he can sue in our municipal courts,) ia 
he not entitled to come here, and sue for the money 
•o obtained ? 

" It has been asserted, that no case has occurred 
in which a sovereign was permitted to sue hn the 
munieipa] courts ot £agland. Can no paae he found 
Va whidi the king of Spain has sued at law 1 What 
is that case in RnlU$ Reports^ where he was 
directed to bring an action of trover, and he did so ? 
In another case there was a bill filed by the ambas* 
sador of the King of Spain, but the hill was dis- 
missed, on the ground that it ought to have been 
filed by the king of Spain. 

" Suppose the king of Spain were to send jewels 
to be set, to Messrs. Rundell and Budges, and the 
jewellers were not to deliver them up to the king, do 
yoQ mean to say that the courts of the country 
oould not interfere 1 that the king of Spain could 
not recover the jewels 1 do you think there would 
be no redress in a case of this kindP 

" The action was not by the ambassador How 
can an ambassador bring an action at lawl the 
par^ was never in possession of the property. If 
TOO look at the reports in Ilolle*s, Bulstrode's, and 
Rolle's Abridgment, you will see in some places it 
is entiiled the King of Spain y. Poimtes. How could 
an ambassador bring an action of trover, the pro- 
perty never having been in his hands 1 

" Has the record been examined in the case cited 
lirom RoUe, to see wheiher the ambassador was the 
plaintiff on the record ? It was brought by his 
direction very likely, but how could an ambassador 
bring an action for property belonging to the king ? 
it is quite out of the question. I wish to point your 
attention to that case in Hobart, in which the bill 
was dismissed, on the ground that the bill should 
have been in the name of the king, and not in the 
name of the ambassador, as the ambassador was the 
agent of the king for political, but not for private, 
purposes. Have yon observed what Lord JKenyoo 
says in OgHen v. Falliot7 (3 T. R. 7 Jl.) These are 
his words : * If we were to consider the acts uf the 
province of New York as binding, as has been con- 
tended, I am at a loss to know why all the property 
of those penons which was said to be confiscuted, 



did not pass to the eiecutive power of that state to 
whom it was said to be forfeited, and why an action 
might not have been brought in the name of such 
executive power to enforce the payment of this 
bond.' I think you will find in one of those cases, 
(I have not the books here,) tiiat the King of Spain 
brought an action of trover against a party who had 
got ]K>s8ession of some property, and he recovered. 
Ic is quite clear it must be in his own name. There 
are several otlier cases besides that." 

Many of his judj^meuts are equally remark- 
able for the clear statement of the facts of the 
case, the able ditiCussiuQof tUedldicultieswhich 
had arisen in the ar^^umenty and the satisfac- 
tory reasons ^iven for their decision. With- 
out noticing them more ftiliy, we may men- 
tion, as instances of this, Trant v. Dxvyer, 2 
Bligh, NS. 11; Collins v. Hare, ib, 106; 
Fitzroy v. Howard, 3 Russ, 225; Mortimer 
V. fVest, 3 Russ. 370 ; Phipps v. Lord Eimis^ 
more, 4 Russ, 131 ; and Ross v. Aglionby, 4 
Russ. 489. 

As favourable specimens of his argumenta' 
tive judgments, we would direct the reader's 
attention to the cases of Free ▼. Montague, 2 
Bligh, N,S. 65 ; the Mystery of Mercers v. 
tfie Attorney General, ib, 165; Burnand v. 
Nerot, ib. 215; Pattison v. Mills, ib. 619; 
Robinson v. Dickenson, 3 Russ. 399 ; Pemberton 
V. Oakes, 4 Russ. 154 ; and Nerot v. Burnand^ 
4 Russ. 247i &li of which display, in our 
opinion, great judicial talent. 

It is proper also to observe, that the judg- 
ments of the late lord chancellor in Scotch 
appeals have always given the greatest satis- 
faction in that country (a). 



SUMMARY OF RECENl' STATUTES. 

THE CARRIBRS' ACT. 

A VERY important statute, as it concerns mail 
contractors, stage-coach proprietors, and other 
common carriers by land, and persons sending 
parcels by them, was passed in the last session 
of Parliament, namely, the 1st W. IV., c. 68. 
We shall give an analysis of the Act, and at 
the conclusion, make some remarks on its pnu«> 
cipal provisions. 

Sec. 1. AAcr reciting that the liability of com- 
mon carriers of various kinds had been greatly in- 
creased by persons sending property by them of 
great value in small compass, and neglecting to no- 
tify its value, thus preventing the carriers, by due 
diligence, from protecting themselves against losses 
arising from their legal responsibility; and that 
there was great difficulty in fixing parties with no- 
tices published by common carriers, with intent to 
limit such responsibility, whereby they have become 
exposed to great and unavoidable risks, and have 
thereby sustained heavy losses ; it is enacted, that, 
from the passing of the Act, no mail contractor, 
stage-coach proprietor, or other common carrier by 
land, shall be liable for ihe loss of, or injury to, any 
gold or silver coin of this realm or of any foreign 
state, or any gold or silver in a manufactured or on- 
manufactured state, or any precioui stones, jew- 
ellery, watches, clocks, or time-pieces of any dea- 

(a) Our limits render it necessary to postpone 
the remainder of this artitle to the next number. 
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Cfipiion, trinketf, biiU, notes of the governor and 
company of the Banks of EnglantI, Scottand, and 
Ireland respectively, or of any other bank in Great 
Britain or Ireland, orders, notes, or securities for 
payment of money, Ilngtith or foreign, stamps, 
maps, writings, title-deeds, paintings, engravings, 
picturps, gold or silver plate or plated articles, glass, 
china, silks in a manafactured or onmanofaciured 
stdte, and whether wrought up or not wrought op 
with other materials, furs, or lace, or any of them, 
contained in any parcel or package which shall have 
been delivered, either to be carried for hire, or to 
accompany the person of any passenger in any 
mail or stage-coach or other public conveyance, 
when the value of such article or articles, or pro- 
perty aforesaid, contained in such parcel or package, 
shall exceed the sura of ten pounds, unless at the 
time of the delivery thereof at the office, ware- 
house, or receiving house, of such mail contractor, 
stage-coach proprietor, or other common carrier, or 
to his, her, or iheir book-keeper, coachman, or 
other servant, for the purpose of being carried or of 
accompanying the person of any passenger as afore- 
said, the value and nature of such article or articles 
or property shall have been declared by the person 
or persons sending or delivering the same, and such 
increased charge as herein-after mentioned, or an 
engagement to pay the same, be accepted by the 
person receiving such parcel or package. 

Sec. 2. When any such parcel, of more value 
than ten pounds, shall be so delivered, an increased 
rate of charge to be notified by some notice affixed, 
in legible character, in some public and conspicuous 
part of the office, warehouse, or other receiving 
bunse, may be ' demanded end received ; and all 
persons sending or delivering such parcel, shall be 
bound by such notice, without further proof of the 
same having come to their knowledge. 

Sec. S. A receipt, not stamped, for such in- 
creased charge, may be demanded ; and if refused, 
or if notice is not put up, as required by this Act, 
the carrier shall not be entitled to the'bemefit of this 
Act, but shall.be liable as at common law^ and shall 
refund the ineressed rate of charge. 

Sec. 4. Carriers' commou law liability for pro- 
perty given into their care not to be limited by any 
notice, except where they are entitled to the benefit 
of this Act. 

Sec. '5. Ei^ery office, &c. npp<»lnted by such com- 
mon carriers for receiving parcels, shall he deemed 
"B receiving bouse within the meaning of the Act : 
any one or more of such carriers shall be liable to 
be sued : and no suit shall abate for want of join- 
ing any co-proprietor or co-partner. 

Sec. 6. Act not to affect special contract between 
the parties. 

Sec. 7. When an increased charge has been 
paid for the carriage, and loss or damage takes 
place, such increased charges may be recovered in 
addition to the value of the parcel. 

Sec. 8. No provision of the Statute to protect 
common carriers from liability for loss or injury 
arising from the felonious acts of any of their ser- 
vants i or to protect such servants from the conse- 
quences of their neglect or misconduct. 

Sec. 9. Common carriers tn be liable only to 
such damages as shall be proved, «n the trial, not 
exceeding the declared value, togethiT with the 
.incieased charges, as before mentioned. 

Sec 10. Common curriers allmved to pay money 
into court in all actions for the loss of good), in the 
same manner, and with the tame elTect, >is money 
may be paid into court in any other action. 

Sec. 11. Act declared a public Act. 



By this statute the responsibility of mail 
contractors, stage-coach proprietors, aed other 
common carriers by land, for hire, is limited 
to ten pounds, if any of the property mentioned 
in Sec. 1, be lost, unless its nature has been de- 
clared, and a proportionately increased rate of 
charge paid, or a satisfactory engagement for 
it given. Notice of those increased rates is 
to be "affixed, in legible character, in some 
public and conspicuous part of the office, ware- 
house," &c., " and all persons sending" " par- 
cels containing such valuable article/* " shall 
be bound by such notice, without further proof 
of the same bavins come to their knowledge.** 
Previous to this Act being passed, if strong 
proof were not given that the limitation by the 
carrier of his common law liability had come 
to the knowledge of the party sending the par- 
cel, or that sufficient efforts had been made to 
bring it to his knowledge, the carrier was liable 
for the loss or injury of the property sent. 
Difficulties, however, were frequently felt io 
fixing the plaintiff with knowledge of the limi- 
tation by the carrier. It was a question for the 
jury what were sufficient ciTorts to bring the 
limitation to the knowledge of the persons 
sending. nde-^Kcrr v. ff'illan, 9 Stark, 53 ; 
Davis v. ff'illan, 2 Stark. 279; Clayton v. 
Hunt, 3 Camp. 27 ; Butler v. Heame, f Cam. 
415 ; Leeson v. Holt, 1 Stark. 186 ; Rowleys. 
Home, 3 Bing. 2; Macklin v. Jfaterhouse, 5 
Bing. 212. Cited in DowUng^s Colkctionqf 
Statutes, p. 363. 

Those difficulties will now be removed by 
observing the provisions of Section 2. There 
is, however, some degree of hardship in fixing 
a party with knowledge of a notice in " legible 
character" when the person by whom he sends 
his parcel or package may not be able to read. 

Section 4 leaves the common law liabilitj of 
carriers the same as before this Act, where any 
other articles than those mentioned ih the ht 
Section are sent. The effect, therefore, of this 
Act will be, it is conceived, that no common 
carrier by land can limit his common law lia- 
bility to a less sum than ten pounds by any 
public notice he may give. 

By Section 6 special contracts are not to be 
affected. 

The provision contained in Section 5 is most 
valuable, namely, that actions against common 
carriers shall not abate on account of the non- 
joinder of any co-partner or co-prt>prielor. 
This removes one of the great clifnculties 
attending the bringing of an action against com- 
mon carriers before the passing of this Statute. 

The provision c<intained in Section 10, pff- 
milting money in all cases to be paid into 
court by the carrier, is new. Before this enact- 
ment, when the damages were uncertain, money 

could not be paid inio court. Fail v, Pickfordt 
2 B and P. 234. Where the amount of loss 
was specific, it was allowed. Hutton v. Bolton, 
I Hen. Bl. 299, n. (b). For the effect of soch 
a payment, see Yate v. IFillan, 2 East, 128; 
Clark V. Gray, 6 Efist, 570. 
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ADMINISTRATION OF JUSTICE 
AMENDiMENT BILL. 

Bt the Act I Wm. IV. c. 70, passed in the 
last sessHM) of parliament, for the more eflfeo- 
tnal Administration of Justice* it was enacted, 
that the essoi^a and general return days of 
each Term should be as follo^irs : 

The First essoiffu or g^eneral retarn day for 
every Term shall oe the fourth day before the 
day of the comneDcement of the Term, both 
days bein^ included in the computation. 

The Second essoi^^n day shall be the fifth 
day of the Term. 

Tlie Third shall be the fifteenth day of the 
Term. 

The Fourth and last shall be the nineteenth 
day of the Term. 

This part of the Act is intended to i)e re* 
pealed, and the folio winf^ provisions substi- 
tuted: 

'Vhwx all writs now nsHBlljr retomable in the 
£ing'B Bench, Common Pleas, or Exchequer, on 
genaut return days, after tiie Jirtt of January next, 
may be made returnable on the third day exclusive 
before the commencement of each Term, or on 
any day not being Sunday between that day and the 
third day exclusive before the last day of the Term ; 
and the day fur appearance shall, as' heretofore, be 
the third day aAer such return exclusive of the day 
of the return, or in case such third day shall fall on 
a Sonday, then on the fourth day after such return 
exclnstve of such day of return. 

That in case the day of the month on which any 
Term is to end shall fall on a S«iday> then the Mon- 
day next after aaoh day shall be deemed the last 
day of the Term; and in case any of the days be- 
tw«en the Thursday before and the Wednesday 
after Easter shall fall within Easter Term, such days 
shall b« deemed a part of such Terra, although there 
shall be no fittings in Banc on any of such interven- 
ing days. 

ON THB CONDUCT OF 

THE LEGAL OBSERVER. 

To the Editor, 
Str, Oonj^ratnlating the profession on the esta^ 
blishment of a work desig>ne<l to collect and 
circolaSe information peculiarly beneficial to 
the practitioners of the law, and vrhich ap*> 
pears well adapted to promote the interests of 
all branches of the profession, I be^ to enclose 
a lew hints relating to the practice and pro- 
ceedings in bills In the House of Commons, 
which I hope may be useful and advantageous 
to the rising members of the profession 
who are inexperienced in bnsioess of thait 
description, aatl especiaity to the assistants 
and clerks of soliorors in the country who 
may be intrusted to conduct and superintend 
a bill through parliament. In case you 
should think them worthy of insertion in 
the Legal Observer, I may be induced to 
trespass on its columns at a future day, by 
forwarding some practical hints relating to 
petitions againat mils, and the proper course 
of opposing them. I may also probably for- 
ward you some similar suggestions regalrdiug 
the mode of soHdtitig bills through thte 
Hone of Lords. 



I eannot omit this opportunitT oC alhiding f 
two very singular reports which have reached 
tne — the one, that the Legal Observer has 
been established to oppose barristers i and 
the other that its chief purpose is to write 
against the proposed General Registry Act ; 
but I have looked in vain through the ar* 
tides you bate inserted for any evidence to 
authorise either of these reports. Indeed* I 
hope that you will never allow your pages to 
be maiJe the vehicle of an improper or 
unfounded attack on any individual, or anv 
body of men, whether connected or not witn 
the profession ; but more especially that for- 
l>earance will be observed in the absence of 
any act of injustice or injurious proceeding 
towards that department of the profession to 
which 1 presume you belong (a). 

in times like the present, it becomes the 
duty of every man, so far as his power ex- 
tends, to maintain the true interests of reli- 
gion and good government, and, by conse* 
qoence, the ancient legal institutions of the 
country. Whilst, therefore, moderate and 
prudent reform and amendment must be the 
wisa of every honest man, especial care must 
be taken that the whole fabric be not endan- 
gered by too much impairing those great bul- 
warks by which it has for so many ages been 
upheld and supported. 
1 am. Sir, 

Your most obedient seryant^ 
An ObD Solicitor. 
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BILLS IN PARLIAMENT. 

PxACTiCAL Hints relating to the Introduce 
tion and Passing qf a Bill titrough the 
HousB ^Commons. 

It is taken for gtanted that the parties are 
fully aware of the general nature of the bill 
required, and of the powers and provisions 
necessary to be included in it ; but it too fre^ 
quently happens that bills are introduced into 
parliament without that previous consideration 
of the object and details which is neoessary U 
render then full and sufficient, as well as 
unobjectionable. Hence, then, the necessity 
of much previous attCMion. 

1. A bill beinjr determined upon, the first 
step to be taken is to examine very carefully 
all the printed standing orders of the Houaea 
of Lords and Commons, and partioolari^ 
those which are applicable to the bill, fur it 
will be found that different rules are applica- 
ble to different bills. The rules laid duwn in 
the stancHng orders, must be scrupulously 
follcFwed. Without a familiar knowledge of 
the standing orders, and a strict adherence to 
them, the solicitor will meet with perpetual 
difficulties, and probably lose his bill. It is 
therefore a duty imperatiye upon evei^ 
one soliciting a bill, before he oommences 
operations, to make himself master of the 
standing orders of both houses of parHameut ; 
■1-^,., - I-"* - - . - ■ . - ..... — ^^— . — . — 

(c) We refer to the " Note* of the Terai*' in the 
present Nuaiber, fbr some reasrks en the subject ef 
this kttsr. 



70 



fiiils tn ParUameni. 



Had having to mastered tbem, to be most cau- 
tious and careful in doio^ all that tbev re- 
<|uire, and at the times reooired ; especially as 
regards time, notices, advertisements, news- 
papers, surveys, plans, books of reference, 
estimates, applications to landowners, assents 
and dissents, e::hibition of bill, subscribers, 
contracts, &c. And let it be recollected, that as 
bills are classed in the standing orders, care 
must be taken that the rules applicable to the 
particular bill to be solicited are duly ob- 
served t 

2. The standinsf orders having been com- 

Idled with, prepare and en^^ross a petition for 
eave to brintif in the bill. In the preparation 
of this petition, be caiiliotis in the alleviations 
and prayer, and the title to be given to the 
bill. Tiiis pelitiou must be presented on or 
before the day fixed by the sessional order for 
the presentation of petitions. 

3. After or before preparing the petition, 
apply to a member to present it, and to take 
charge of the bill; and, as such member is 
generally the chairman of the committee to 
whom tlie petition and bill will be referred, 
the member to be applied to should be well 
informed of the object of the bill, the 
grounds upon which it may lie supported, 
the objections likely to be made, and of the 
answers to those objections, so that he 
will be armed with the fullest informa- 
tion, and be enabled to act as he shall see 
fit. Here it may be proper to add, that 
it is usual, and very essential to the success of 
a bill, to put every member who is likely to 
take an interest either for or against it, into 
early possession of sufficient information, by 
means of letters, printed statements, and per- 
sonal intercourse, so that he may be the better 
able to comprehend the points likely to arise 
on the discussion of the bill in the committee, 
or in the House ; and, consequently, to form 
his judgment of the propriety of supporting 
or rejecting the bill. 

4. The petition, being presented to the 
boose, is referred to a committee to examine 
into its allegations, and to report thereon, 
and also whether the standing orders of the 
House have been complied with. 

6. Attend the committee on the petition 
with the witnesses and documents, to prove 
the allegations in the petition, and that the 
standing orders liave been fully and completely 
complied with ; and to avoid confusion in the 
committee, previously arrange and commit to 
writing the proofs, with the witnesses' names, 
and hand a fair copy to the clerk of the com- 
mittee, so that he 'may quickly despatch the 
business, and prepare a proper report on the 
petition. 

^ 6. The report on the petition being made, 
lies on the table of the House one day, and 
then leave is given to bring in the bill.' 

7. Prepare the bill, and get it settled by coun- 
sel, and examined by the parliamentary agent. 
This ought to be done Cif practicable) before 
the sessions commence, so that it may be well 
digested, and every proper clause introduced. 
There are a set of clauses called standing- 



order clauses, which must be in the bill. In 
preparing the bill, have especial regard to the 
recital or facts stated in the preamble, for it is 
upon the recital or facts that issue is most 
frequently joined, and upon which, therefore, 
the opposition to the bill is made. 

d. When the bill has been prepared and 
settled, it is printed and engrossed, presented 
to the House, read a first time, and afterwards 
a second time, of which readings the standing 
orders point out the notice to be given, as well 
as the time which should elapse between them ; 
and therefore, to prevent mistake, have re- 
course to the standing orders for information 
upon these points. lu some bills there must 
be seven days between the first and second 
reading; but, in others, three days only, and 
three days* notice of the second reading is 
required. 

9. Upon the second reading, if the bill he 
opposed, a stand is frequently made in the 
House, so that, should the bill be rejected, 
the expense of supporting and opposing it 
in the committee is avoided: but, in gene- 
ral, private bills are not opposed on the se- 
cond reading, but referred to a committee. If 
an opposition to the bill on the second reading 
be apprehended, it is important that those 
members who take an interest in the bill 
should be apprised of the time fixed for the 
second reading, so that they may be present 
if they think fit, to support or oppose it. 

10. After the bill is (upon the second read- 
ing) referred to a committee, seven days must 
elapse before the committee can proceed, and 
three days' notice is necessary to be given of 
the proceeding on the committee. Before 
going into the committee, it is usual to 
submit the bill to the chairman of the 
committee of the House of Lords for his 
perusal, by which means objections to the 
bill, when it has arrived iir that house, are 
avoided. 

11. To prepare for going into the com- 
mittee when a bill is opposed, requires all tlie 
skill and prudence of the solicitor in getting 
up his case, and collecting evidence to sup- 
port the bill, as well as evidence to repel 
objections. This case and evidence he will 
give to counsel accustomed to parliamentary 
business, and in the committee the merits or 
demerits of the bills are tried, and upon the 
recital or facts staled in the preamble the 
committee decide. Those members for or 
against the bill generally attend the com- 
mittee ; and, as it is most material to avoid an 
adjournment sine die, or for a period beyond 
the duration of the session, by which the 
bill is lost, the parties connected with the bill 
usually inform members from day to day of 
the time when the committee sits ; and, to 
avoid confusion, each party for or against the 
bill arranges daily which of his friends shall 
call on or write to particular members, by 
which a double trouble to the latter is 
avoided. 

12. When in committee, care must be 
taken to keep out of the room witnesses who 
attend to be examined, for occasionally 
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their evidence is objected to on that account. 
Tlie evidence is taken down and copies de- 
livered out by the committee clerk every 
niifht, and copies of such evidence are made 
and handed to the counsel employed in the 
case. 

Vs. Before, and pending the committee, the 
parties in general prepare statements in favor 
of the hill, and objections to it, as well as 
answers and replies to opposing statements. 
These statements and objections, which are 
Ifiveu to members, should be clear and concise, 
otherwise they will not be read. 

la short, (to use an expressive colloquial- 
iio),) no stone must be left untamed to excite 
the attention of members, so that they may 
take an interest in the bill, and the more nu- 
merously ihey attend the committee, the more 
likely is iustice to be done. Statements 
or olijections are frequently printed and 
pat into the hands of members at or before 
the second reading of the bill, but the neces- 
sity for so doing will depend upon the views 
and intentions of the parties as to the time 
and mode of opposition. 

J 4. Should tnere be no opposition to the 
bill, still evidence must be given to prove the 
recital and facts stated in the preamble. 

15. If the bill pass the committee, it is re- 
ported to the House, and may then be read a 
third time. On the third reading amendments 
may be moved, or the bill may be opposed. 
It is, therefore, necessary to be on the alert 
by giving information to members of the 
time fixe^ for the third reading, so that they 
may be present if they think iit. 

)6. The report on the bill must be made on 
or before the day fixed by the House in their 
sessional order for bills to be reported, but if 
this cannot be done, the House, upon the ap- 
licatiou of the committee, frequently enlarge 
the time for making their report. 

17. The bill, when reported, must lie on 
the table seven days, at the expiration of 
which time it will be read a thira time, and 
passed or rejected. 

We hope to be able, in a future number, to 
give some hints as to the practice in solicit- 
ing bills through the House of Lords, and in 
opposing bills in either House. But in the 
mean time, the standing orders of both 
Houses of Parliament, and the publications of 
the late Mr. Eilis, who was a solicitor, of 
Mr. Sherwood the parliamentary agent, and 
of Mr. David Pollock the barrister, relative 
to the practice on private bills, may be read 
with advantage. 



COLONIAL LAW. 

We take up this subject, not only on account 
of its intrinsic importance, but for the peculiar 
interest which it is calculated to awaken at the 
present time, in regard to the great question of 
the Slavery Lawt ; and incidentally (as will very 
remarkably appear);tothe establishment of Netv 
Local Courts. 

We shall adopt as our text books the three 
Reports of Mr. Dwarris, one of the com- 



missioners appointed to inquire into the admi- 
nistration of justice in the West Indies, (a) 
and Mr. Howard's Work on the Laws of 
the British Colonies (6). Our survey will be 
somewhat wider than that of the commis- 
sioners, and somewhat more contracted than 
that of Mr. Howard. The commission ex- 
tended only to Barbadoes, Tobago, Grenada, 
St. Vincent, Dominica, Antigua, Montserrat, 
Nevis, St. Christopher, and the Virgin 
Islands. Mr. Howard's work embraces not 
only the whole of the West India Islands, but 
the British dependencies on the American 
continent, both northern and southern. Pass- 
ing over for the present the North American 
colonies, we shall extend our inquiries to the 
West Indies, and the setllementson the south- 
ern division of the continent, embracing, in 
addition to the islands visited by His Majesty's 
commissioners, tliose of Jamaica, Trinidad, St. 
Lucia, the Bahama and Bermuda islands, and 
the continental settlements of Berbice, Dema- 
rara, and Essequibo. These colonies vary con- 
siderably in extent, and in number of inhabi- 
tants. Some of them were originally English 
settlements, others hzxe come mto our posses- 
sion by conquest or treaty. As we may have 
occasion hereafter to advert to their size, popu- 
lation, and mode of settlement, we shall make 
a few brief remarks, historical and statistical, 

f>reparatory to our inquiry into the state of the 
aw in each colony. 

Barbadoes, though discovered by the Por- 
tuguese, was first settled by the English. It 
afforded a refuge to the royalists during the 
Protectorate of (Jrom well, as Jamaica, at a later 
period, did to the republicans. The island it 
twenty-one miles long, by fourteen broad, and 
contains about 100,000 acres. Its population, 
in 1829, was as follows : whites 14,959, free co- 
loured 31 19, free blacks 2027, slaves 76,059. 

Tobago is twenty-five miles long, and twelve 
broad. Its population in 1829 was, whites 321, 
free black and coloured 1163, slaves 12,748. 
It was one of the four neutral islands, but was 
taken possession of by the English in 1737, and 
ceded to them by the treaty of 1763. In 1781 
it was taken by the French, and was retained 
by them at the peace of 1783. It was retaken 
by the English m 1793, confirmed to them at 
the peace of Amiens, and has remained in their 
possession ever since. 

Grenada was discovered by Columbus, and 
was afterwards taken possession of by the 
French ; surrendered to the English, February 

1 762, and was formally ceded to England by the 
definitive tieaty, signed the 10th of February, 

1763. It shared the fate of most of our West 
Indian possessions during the American war, 
having been taken by the French in 1779. The 
peace of 1 783 restored it to England. It contains 

(a) Reports of the Ctrntmiuionert of Inquiry into the 
Adminittration of Civil and Criminal Juttiee tn the 
West Indies. 

(b) The Lawt of the British Colonies in the West 
Indies, and other parts of America eoneeming Real 
and Personal Property, and the Manwnission of Slaves, 
with a view of the Comtittition of each Cdony^ By 
John Henry Howard, toliciUir. 8 vols. 18S7« 
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about 80,000 acres, but, being t ery mountain- 
ous, only a comparatively small part has been 
brought into cultivation. In 1828 the white 
popiilation amounted to 782, free coloured and 
black 3743, slaves 24,342. 

St. ri/icrn* was settled by the English, cap- 
tured by the French in 1779, and restored at 
the peace of 1783. It contains about 84,000 
acres. The return of 1825 gives the following 
amount of population ; whiles 1301, frt-e people 
of colour 2824, free blacks 7380. The num- 
ber of slaves, in 1828, exceeded 20.000. 

Dorninica was one of the neutral islands, but 
had a majority of French settlers. !t was con- 
quered bv the English in the glorious 1759, 
when thelirilish arms were triumphant in every 
quarter of the globe, and confirmed to them 
by the peace of 1763. By the disgraceful neg- 
ligence which left the colonies without protec- 
tion during the contest with France and Ame- 
rica, it was for a time lost to this country, 
having been taken by the French in 1778, but 
was restored at the peace of I7S3. It contains 
about 186,000 acres. In 1793, according to 
Edwards, the French in this island were more 
numerous than the English. In 1829 its po- 
pulation wa^, whites 840, free coloured 3602, 
slaves 14,483. 

Antigua is about fifty miles in circumfe- 
rence, and contains about 60,000 acres. In 
1827 its uhitc popuUtion amounted to 1980, 
free coloured and black, 3895. In 1828 the 
number of slaves was 29,839. It was in this 
island that Governor Parke terminated a life of 
unbridled profligacy, by a violent death. 
There was such romantic villany in the cha* 
racter of this man, and his career uas altogether 
so extraordinary, that wc are tempted to 
extract Brian Edwards^s account of him, espe- 
cially as a part of it will illustrate the state of 
the law at toat time in Antigua. 

"Mr. Parke was • native of Virgioif, and was 
diUingnished for bis excetites nt a very early time of 
life. Having married a lady of fortune in America, 
his first expli)it was to rob hit wife of her money, 
and then desert her. Wiih this money he came to 
'England, and obtained a return to parliament, but, 
gros« bribery being proved against bim, be was 
expelled the house. His nest adventure was to 
debaach the wife of a friend, for which, being pro- 
Mcnted, he qaitted England, and made a campaign 
with the army in Flanders, where he had the fori one 
4o attract the doc ice, and acquire ibe patronage, of 
the Duke of Marlborough. In 1704 be attended 
the doke as one of his aides-de-camp ; and as such, 
on the event of the battle of Hochstet, having been 
sent by bis grace to England with intelligence of 
that important victory, he was rewarded by the 
queen with a pprse of a thousand guineas, and her 
picture richly set with diamonds. The following 
year the governrotnt of the Leeward islands becom- 
ws vacant, Mr. Parke, through the interest of his 
nobie patron, was appointed to succeed Sir William 
Matthews therein, and he arrived at Antigua in 
July 1?06. As be was a native of America, and 
bis interest with the British administration was 
believed to be considerable, the inhabitants of the 
Leeward islands, who were probably unacquainted 
with his private character, received him with sipgu- 
Jar respect; and the assembly of Antigua* even 
contrary to a royal iDttruction, added a thoasaod 



pounds to his yearly income, in order, as it was 
expressed in the vote, to relieve him from the 
expense of house rent ; a provision which, 1 beliave, 
has been continued ever since to bis successors ia 
the governraent. 

The return which Mr. Parke thought |irnper to 
make for this mark of their kindness, was an avowed 
and unrestrained violaiion of all decency and prtu- 
ciple ; be feared neither God nor man ; and it was 
soon shewn of him. as it had formerly been of ano- 
ther detestable tyrant, that he spared no man in his 
anger, nor woman in hi» lust. One of his fir»t enor* 
mittes was to debauch the wife of a Mr. Chester, 
who was factor to the Royal African Company, and 
the most considerable merchant in the islund. 
.Apprehending that the injured husband might medi- 
tate revenge, the worthy governor endeavoured to 
be beforehand with him, by adding the crime of 
murder to that of adultery. Mr. Chester having 
about this time had the misfortune to kill a person by 
accident, his eccellency, who had raised a comisoii 
soldier to the office of provost -marshal, brought hiiu 
to a trial for Lis life ; directing his instrument, the 
provost-marshal, to impanel a jury of certain per- 
sons, from whom he doubted not to obtain Chester's 
conviction ; and the execution of this innocent and 
injured man would undoubtedly have followed, it 
the evidence in his favor bad not proved too pow- 
erful to be overborne, so that tlie jury were com- 
pelled tu pronounce his acquittal. 

Another of his exploits was an attempt to rob the 
Codrington family of the island of Barbadoes, (of 
which they had held peaceable pos^easion for thirty 
years,) by calling upon them to prove their title be- 
fore himself and his council ; a measure which gave 
every proprietor reason to apprehend, that he had 
no security for his possessions but the governor's 
forbearance. 

He declared, that he would suffer no provost- 
marshal to act, who should not at all times summon 
each juries as he should direct. He changed the 
mode of electing members to serve in the assembly » 
in order to exclude persons he did not like ; and not 
being able by this measure tu procure au aueiubiy 
to his wish, he refused to call them together, even 
when the French threatened an invasion. 

He entered the bouse of Mr. Chester, the person 
before mentioned, with an armed force, and seised 
several gentlemen, (some of them the principal meu 
of the island.) who were there met for the purpose 
of good fellowship, on suspicion that they were con^ 
certing measures against hiras«ilf, roost of whom be 
sent by his own authority to the common gaol, and 
kept them there without bail or trial. 

By these, and a thousand other odious and ia* 
temperate proceedings, the whole country became 
a party against him, and despatched an ag^otto 
England to lay their grievances before the crown, 
adopting, in the first instance, all moderate and 
legal means to procure his removal ; but, from the 
delays incident to the business, the people lost all 
temper, and began to consider forbearance as no 
longer a virtue. More than one attempt was made 
upon the governor's life, in the last of which he was 
greviously, but not mortally wounded. Unhappiy 
the furious and exasperated state of men's minds 
admitted of no compn>mise, and the rash, impetuoos 
governor was not of a disposition to soften or conci- 
liate, if oooaaion bad offered. 

At length, however, iostruct|or|a caous ^om the 
afOwn« directing Mr. Park ti> resign bis command 
to the lieutenant-governor, and return to ^glsp^* 
b^ the first opportunity ; at the- same time comm»- 
sioners were appointed to take examinations on toe 
spot concerning the complaints which bad been 
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urged i^ttiiil hm doadaot It •ovM Ihiy* b«en 
happj if the inhabitants of Antigua had borne their 
success with moderation, bat the triumphant jov 
which they manifested on receipt of the queens 
order** pruvoked the goremor into desperation. He 
declared that he would oontmoe in the government 
in ipite of the inhabiunts, and being informed that 
a ship was about to sail for Europe in «vhich he might 
hare ooBrenieniljp embarked, he refused to leare 
Uie coQOtxy. In the meanwhile, to convince the 
people that his firmness was unabated, and that he 
atili considered himself in the rightful exercise of his 
authority, he issued a proclamation to dissolve the 
assembly. 

matters were now coming fast to an issue. The 
assembly continued sitting, notwithstanding the go- 
vernor's proclamation; and resolved, that having 
beefl recalled by his sovereign, his continuance in 
the government was usurpation and tyranny, and 
that it was their duty to take charge of the safety 
and peace of the island. On hearing of this vote, 
the gavcrnor secretly ordered a party of soldiers to 
■arroeod them ; but the assembler, having obtained 
iaihnBation off his io(entio|is, immediately separated 
to provide for their personal safety. The ensuing 
night, and the whole of the following day, were em- 
ployed io summoning the inhabitantn from all parts 
of the island to hasten to the capital, properly armed 
to protect their representatives. It was given out, 
however, that the govemor*s life was not aimed at ; 
all that was intended was to secure his person, and 
send him from the island ■ 

On Thursday the 7ih of December, 1710, early 
in the morning, about five hundred men appeared in 
arms in the town of St. John's, where Colonel Park 
liad been making provision for resistance in case of 
an attack. He bad converted the government house 
into a garrison, aod stationed in it all the regular 
troops that were in ih^ island. On the approach of 
the mhabitants, however, his courage deserted him. 
The sight of the injured people coming forward as 
one man with deliberate valour, to execute on his 
person thai punishment, which he most have been 
conscious his enormities well merited, overwhelmed 
him with confusion and terror. Although he must 
have been apprised that his adversaries had pro* 
ceeded too far to retreat, he now for the first time, 
when it was too late, had recourse to concession. 
He despatched the provost marshal witli a message 
signifying his readineu to meet the assembly at 
Parham, and consent to whatever laws thej should 
think proper to pass for the good of the country. He 
offered at the same time to dismiss Ids soldiers, pro- 
vitled six of the principal inhabitants woold remain 
with him ashostagesfor the safety of his person. The 
speaker of the assembly, and one of the members 
of the council, unwilling to carry matters to the last 
extremhy, seemed inclined tocomptomisey and pro- 
posed themselves as tcvo of the hosuges required of 
thegovemor ; but,the general body of the people, ap* 
prehenaire that further delay might be fatal to' their 
cause, called aloud for immediate vengeance, and 
instantly marched forward in two divisions. One of 
these, led by Mr. Piggot,a member of the assembly* 
taking possession of an eminence that commanded 
the government house, attacked it with great fury. 
Their fire was briskly returned for a considerable 
time, but at length the assailants broke into the 
house. The governor met them with firnrness, and 
shot Piggot dead with hb own hand, bat received 
in the same moment a wound, which laid him pros- 
trate. His attendants seeing him foil, threw down 
their arma, and the enraged populace, seizing the 
person of the wretched governor, who was still alive, 
toi« him into a thousand pieces, and scattered his 



reeking Mmbs in the streetSi Besides the governor, 
an ensign, and thirteen private soldiers, who ftmglit 
in his cause, were killed, and a lieutenaitt and 
twenty-four privates wounded. Of the people, 
thirty-two were killed and wounded, besides Mr. 
Piggolt. The governor's death instantly put an 
end to this bloody conflict. 

Edwardii Hutory of the WeA India, 1793, 

vol. 1, p. 499-445. 

St. Chriitopher viSLS named by Columbus 
after himself. Its length is fifteen miles, its 
medium breadtb only four. It is the oldest of 
the British settlements, and was never planted 
or possessed by the Spaniards. Its population 
in 1827 was, whites about 1600, free coloureil 
and black 3000, slaves 18,U9. 

Montscrrat is an offset of St. Christopher, 
having been planted by settlers from that 
island, who quitted it, principally, in conse- 
quence of religious ditFerences. Th^ were 
chiedy natives of Ireland, and of (he Homtsh 
religion. U was captured by the French dur- 
ing the American war, but restored at the 
peace. It is about nine miles long, by nine 
broad. (n 1828 the following was the 
amount of its population: whites 315, free 
coloured and black 818, slaves 6247. 

Nevii is a mere " rock in the ocean.** It 
was an English settlement Its population in 
1828; whiles about 700: fr^e coloured and 
black 2000: slaves 8109. 

The Virgin Islands were discovered and 
named by Columbus. The Spaniards, how- 
ever, neglected them, and for a long period 
they were inhabited principally by Dutch 
Buccaneers. Some of them were ultimately 
settled by the English, and of those in their 
poisession, Tortola is the principal. 

St. Lucia is twenty-seven miles long, by 
twelve broad. It was settled by the English 
in 1637. Considerable numbers of French set- 
tlers subsequently disturbed its peace, andaft^r 
much cont^tion, it was agreed by the two 
powers that it should be considered neutral | 
but in 1763 it was formally ceded to the 
French. It was taken by the English in 1778, 
and restored in. 1783. It was again taken by 
the English, in 1794 retaken by the French, 
and again Uken by the English withm a few 
months after. It was restored to the French 
at the peace of Amiens, but was once more 
Uken by the English in 1803, and finally c^ded 
to them in 1815. There is no accurate return 
of its population: 

Jamaica is 150 miles long, 40 broad, and 
Contains about4,000,000 acres. It was cKscovered 
by Columbus, and settled by the Spaniards, 
who retained it for a century and a half, till it 
was captured by the English m 1655. As it 
greatly surpasses the islands hitherto mention- 
ed in extent, so it unquestionably exceeds theoi 
in population ; but trom the imperfect nature 
of the returns, it is impossible to speak to this 
point with any approach to accuracy. 

Trinidad was discovered by Columbus in 
1498, but not taken possession oi by the 
Spaniards till nearly a century ^ter. It sur- 
rendered to the British forces under Sir Ralph 
Abercromby in 1797, and has remained m our 
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possession ever since. Its greatest length is 
seventy-nine miles ; its greatest breadth fifty- 
six. In 1829 it contained: whites 4026, free 
coloured and black 16,412, slaves 22,436. 

The Bahama Islands are four or five hundred 
in number, but a great proportion are nothing 
more than cliffs and rocks. They were the 
first fruits of the discoveries of Columbus. 
The English attempted to settle them in the 
reign ot Charles the second, but they were 
little more than a refuge for Buccaneers 
until 1718, when Captain Woodes Rogers 
was sent out as governor. He expelled the 

Sirates and fixed the s#*at of government at 
lew Providence. In 1781 they surrendered 
to the Spaniards, but were restored in 1783. 
The return in 1829 gives thefoUowint; amount 
of population: whiles 4152, free black and 
coloured, (exclusive of black troops,) 2797, 
slaves 9297. 

The Bermudas form a cluster of about four 
hundred islands, but the (greater part have 
neither name nor inhabitants. The English 
established themselves here, early in the seven- 
teenth century. During the civil wars, the 
number of inhabitants increased rapidly by the 
accession of persons who fled from the troubles 
at home. It became a sort of fashion to resort 
to these islands, and among others, they re- 
ceived a visit from the poet Waller, who has 
left a tribute to their beauties. 

" For the kind tpriog which but salutes as here, 
Inhabits there, andcoarts them all the year; 
Ripe fruits and blossoms on the same irves live. 
At once they promise what at once they give. 
So sweet the air, so moderate the clime. 
None sickly lives or dies before his time : 
Heaven snre has kept this spot of land uncorsM, 
To show how all thmgs were created first" 

BattU of the Summer Itlandt, Canto I. 

It was here also that the great and good 
Bishop Berkeley, to whom Pope has justly 
ascribed "every virtue under heaven," pro- 
posed to found a college for propagating Chris- 
tianity among the American Indians, and he 
arrived in 1728 to carry his intention into 
effect ; but the failure of the support from 
home, upon which he had depended, compelled 
him to relinquish his plan, and return. 

Demerara and Esstquibo are two districts 
forming one government of considerable ex- 
tent on the South American continent. They 
were Dutch settlements, and were captured by 
tbe English in 1796. They were restored at 
the peace of Amiens, but 'in 1803 were again 
subjected to the British arms, and were con- 
firmed to this country by the treaty of 1814. 
The population in 1829 was, white 3006, free 
black and coloured 6,36o, slaves 69,368. 

Bcrhice is another Dutch settlement, which 
came into our possession at the same time with 
the foregoing. In 1829 the population was 
white 552, free coloured and black 1,151, 
slaves 20,899. 

It is to these colonies that we intend at 
present to confine our attention. In future 
articles, we shall lay before our readers the state 
of the law in each of them, with such remarks 
and suggestions as circumstances may appear to 
require. — 



DISTRICT COURTS IN AMERICA.* 

The radical principles of bringing justice home 
to every man's door, and of making the admi- 
nistration of it cheap, have had a full experi- 
ment in America; and greater practical curses, 
I venture to say, were never inflicted upon any 
country. 

The state of Pennsylvania will serve as a good 
example, because it is eminently democratic, 
and has been called, par excellence^ the key- 
stone of the republican arch. There they have 
done away with nearly all the technicalities of 
the lau — there are no stamps — no special plead- 
ings—and scarcely any one is so poor that he 
cannot atTord to go to law. The consequence 
is a scene of litigation from morning to night. 
Lawyers, of course, abound every where, as 
no village, containing above 200 or 300 inha- 
bitants, is without one or more. No person, 
be his situation or conduct in life what it may, 
is free from thcoiever-ending pests of lawsuits. 
Servants, labourers, every one, in short, on the 
first occasion, hies off to the neighbouring 
lawyer, or justice of the peace, to commence 
an action. The law must decide every thing! 
The lives of persons in easy circumstances are 
thus rendered miserable; and the poor man, 
led on by the hope of gain — by an infectious 
spirit of litigation— -or by revenge, is prevented 
from employing his time usefully to himself, 
and to the community, and generally ends by 
being a loser. The lawyer's fees are fixed at 
a low rate, but the passion for litigating a point 
increases with indulgence to such a degree, that 
the victims of cheap justice — or rather of cheap 
law — seldom stop while they have a doUer left. 

The operation of the much vaunted prin- 
ciple just alluded to, of bringing justice home 
to every man's door, is, in most cases, equally 
mischievous. It leads to the endless establish- 
ment of new courts, swarms of lawyers, and 
crowds of litigants. Thus, on a spot where 
the population increases, and it is found a 
hardship to go twenty or thirty niilei for the 
pleasure of a law-suit, a new county town mu»t 
forthwith be erected, with all its accompani- 
ments of judges, clerks of court, marshals, and 
so forth. I have heard of a bad road being 
used as an argument before the legislature to 

obtain the establishment of a new county town. 

• • • « 

I have not been able to obtain any very exact 
returns of the number of judges in the United 
States, but it is certainly enormous in its extent. 
1 was greatly astonished to hear, that in Penn- 
sylvania alone there are upwards of 100 judges, 
who preside on the bench; besides several 
thousands of justices of the peace, who take 
cognizance of all suits not exceeding 100 dol- 
lars in amount. The number of persons, there- 
fore, who administer Justice in America pro- 
bably exceeds that of their army and navy ! 
and upon the whole, I suspect, justice will bt^ 
found much dearer there than anywhere else in 
the world. At all evenls» nothing can possibly 
compensate for the boundless spirit of litiga* 
tion, which, conjointly with thai of electioneer- 

* Extracted from Capt. Basil Hall's Travels in 
Nurth America, vol. IL 
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ipg, keeps the country in constant hot water 
from end to end. 

The salaries of the judges, in consequence 
of their ereat number, are necessarily so smalt, 
that no first-rate lawyer can afford to take the 
appointment. I know of several barristers, 
every way fitted to do honour to the bench, 
who have positively refused to accept of office. 
Consequently, these very important stations 
are filled l>y a totally diflferent class of men — 
many of whom are undoubtedly very excel- 
lent persons, but some of them likewise are 

quite unsuited for such duties. 

« • • • 

An appeal lies from the courts below to the 
supreme court on points of law; and as the 
proceedings in this, as in every other part of 
the suit, are cheap, these appeals are almost in- 
variablj made when the case is of any impor- 
tance. 

RECENT DECISIONS IN THE 
SUPERIOR COURTS. 

Among the recent decisions which our num- 
ber of this week contains, there are some well 
worthy of remark. That with respect to " pri- 
vilege of Parliament," is important, not merely 
on account of the decision itself, but as it ap- 
pears to be the first case in which it has been 
solemnly decided, that where a person without 
privilege is arrested, and while in custody of a 
gaoler, or of his bail, he becomes privileged by 
being elected a member of Parliament, he is 
entitled to his discharge, or an exoneretur may 
be entered on the bail piece. In the case of 
Trinder v. Shirley, Douglas, 45, the defendant 
had become a peer, whose privilege was for 
life, and there was no discussion of the principle. 
In Langridge v. Flood, quoted by Mr. Tidd, 
in the Ut vol. of the 9th edition of his Practice, 
p. 290, and which is mentioned in 4 East, p. 
190, in the case of Grant o. Fagan, no report is 
to be found, except the brief notice by Mr, 
Tidd. That authority, it is true, was from the 
manuscript of Mr. Justice Holroyd, but it does 
not appear whether any discussion of the prin- 
ciple or the authorities took place. And, in- 
deed, the contrary inference seems probable, 
since, in Burton's case, which occurred while 
Mr. Justice James Parke was at the bar, that 
most accurate and learned judge, Mr. Baron 
Bayiey, doubted, on some old authorities, 
whether the court had the power to interfere. 
Now, if the case of Langridge v. Flood had 
undergone examination, and the court had pro- 
nounced a solemn decision upon it, we can 
hardly doubt that Mr. Baron Bayiey^ whose 
knowledge of cases is certainly unparalleled, 
would have been aware of it ; yet he declined 
to interfere. 

It is somewhat remarkable that the French 
legislature should, at the present time, be busied 
in making changes in regard to the freedom from 
arrest of the peers of France. By article 34 of 
the Charte, "no peer can be arrested for debt, 
except by authority of the chamber." How 
this authority is to be exercised is not stated. 
A committee, consisting of Count Portalis and 
otheis, was therefore appointed for the purpose 



of determining that question. They have re* 
ported their unanimous opinion, that every 
person who has obtained a judgment against a 
peer, ought to have the means of carrying it 
uilo execution ; that the chamber ought not in 
any case to oppose it, and that, during the re- 
cess, the authority for arrest ought to be gran- 
ted by the president. A project of a Lw to 
this effect was accordingly proposed, and or- 
dered to be printed. 

TYi^Miuter of the Rolls has decided that the 
marquis of Hastings had a sufiScient vested 
interest in the Deccan prize money to enable 
him to make a valid assignment. 

Our readers will find some remarks of Mr. 
Justice Alderson^ under the head of ** Prac- 
tice,*' in the case of Mitton v. Weston, on the 
subject of bringing questions of fact, instead of 
law, before the courts. 

A question as to whether the grant of an 
annuity under rather special circumstances was 
usurious or not, will be found under the head 
of ** Annuity." 

The determination of Lord Tenterden^ in the 
case of Monson v. Summers, under the title of 
" Attorney's Letter,'* is worthy of perusal by 
every member of the profession. Such a de- 
cision will be of the greatest efiScacy in pre- 
venting vexatious suits, and inducing fair and 
honourable practice among attornies. Had 
the coart decided otherwise, they would in fact 
have held out a premium for multiplying 
costs. 

The report of the state of business before the 
Master of the Rolls is also deserving of particu- 
lar attention by the practitioners in chancery. 

ilBSICNABLI INTEREST. 

The plalntifls, British merchants in India, claimed 
by virtue of two deeds of assignments from the fate 
Marquis of Hastings, to be entitled to a portion of 
the fund, called the Deccan prize money, to which 
the marquis was entitled under the king's* war- 
rants of distribution of IdlfS and 1894. In support 
of their claim, tbey set forth in their bill that they 
had.been agents to the Marquis of Hastings when 
he was Governor General of India, and mada him 
large advances of money j that from the year 1817, 
war was carried on with the Mahratta and other 
Indian tribes, and for the purpose of the war the 
British forces were divided into two armies, one 
called the grand array, under the command of the 
Marquis of Hustings, and the other distinguished by 
the name of the Deccan armyt commanded by Sir 
Henry Hislop. In the course of this war, carried 
on for several years, considerable booty was 
captured, to which the marquis and the grand 
army. Sir Thomas Hislop and the Deccan army» 
and ahothe East India Company, made claims. In 
the year 18f 1 the marquis, by way of security and 
of ultimate payitient of the sums advanced to him 
by the plaintiffs, gave them the assignments in 
question upon his share of the booty. 

In the year 18!23, the king's first warrant for the 
distribution of the priaa money was issued. The 
Duke of Wellington and Mr. Arbuthnot had been 
appointed trustees for the distribution of the fund, 
and they were made defendants to the suit ; the 
other defendants were the Marchioness of Hastings, 
the personal representative of the marquis. Sir 
Thomas Hislop, the East India Company, and the 
King's Attorney-General. The principal question, 
and that to which the part of the jadgment of the 
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master of the Rolls here given, applio*, wm raised 
by the Marchioness of Hastings, for whom it was con* 
tendrd that the marquis, at the time of the aasign- 
ment«» by virtee of which the plaintiffs claioiecl, had 
no assignable property in the booty, and that nothing 
paasi?d by these assignments^ as the sabject of them 
was not then capable of assignment. 

The Master of the Rolls, a^er stating the facts of 
the case, said the 6r8t question was, whether this 
property was the subject of assignment in a court of 
equity. All booty was originally vested in the 
crown, and the act uf the 54tli of Geo. III. declared 
it to be so vested for the purpose of distribution, 
which was to be made as the king'a warrant should 
direct. Although the king's warrant had not been 
iasned at the time of the assignment by the Marquis 
9( Hastinqsi yei as he and faia army had contributed 
U th^ acquisition of the booty, the marquis had a 
well-foanded expectation of a ahare in it. This was 
what may be called a vested expectancy. Prixe 
money wa3 said in argument not to be asaignable, 
becftuse it was in the nature of military pay, which 
just policy did not allow to he assigned. But price 
money was not like military pay — it was a reward 
for past aervicea, and an encouragement to future 
exertion. This booty was vested in trustees in 1835, 
for tlie purpose of drawing up a scheme of distribu- 
tion. That soHeme being drawn op, the king's war- 
rants daxccred the portion that belonged to Sir T. 
Uislep and hia array, and also that which belonged 
to the Marquis of Hastinga and the grand amy. 
Of thi:^ last, one eighth part was declared to belong 
tu iho marquift It was part of his assetSg and waa 
assignable from the time of the capture. 

In-the case of Stevens v. Bagwell, 16 Vesey, p. 159, 
it was decided, that though no interest completely 
vested in prixe money before condemnation, yet on 
condemnation it was considered to be the property 
of the captors, flrom the time of the capture. 
Alexander and Ce. v. Duke of WelUnglon and 
Qthera, Roils Court, M. T. 18S0. 

CmJkHOt or PRAGTICB OF SOLICITORE. 

The last oanse in the list for the day being called 
on* no one appearing on it, his Himtmr said that it was 
an anfortunate thing that the business was not more 
advanced. The court was now at a stand : some 
causes which had been in the paper, were adjourned 
4S not fit for hearing; in some the subpitua for 
judgment were not returned» and in some ordera had 
been granted to enlarge publication. This was the 
conseqaeiice of the long habit of the court. For the 
ftttvre no causes should be entered in the paper 
until the evidence was closed, publication paased, 
and they were in other reapecu ripe for hearing* 
Rolls Court, M. T. 1830. 

FKIVILtOB OF PaaLIAMBVT. 

Banun0 showed cause, against a rule calling on 
the plaintiff tosliow cause, why an exoneretur should 
not be entered on the bail-piece. The ground of 
the applicatioo was, that the defendant had become 
a member of ftarliament for the borough of St. Ives, 
between the perfecting of bail and attaining final 
judgment. The facts were these : An action at the 
aait of the plaintiff had been brought against the 
defendant for ^5,u00, and he was arrested. Special 
bail was perfected, the defendant pleaded the 
Statute of Limitations, and the caaie was aet down 
Ibf trial at the sittings after Easter Term. An ap* 
plication to settle the action was then made to the 
plaintiff. The defendant, by consent of his bail, 
gave a </ig«eefl for the debt and costs. On the 
98th of Augaat, the defendant was elected a mem- 
ber of parliament far the boroogb of St. Ives. 
Jadf meat on iho cognovit was entered up» and pro* 
oeedinga lahenagnuiit the gapds of the defendant* 



Now the present application waa made by tli« 
bail, to free themselves from the liability they had 
inoorred by entering into their recogniaaaces. He 
should submit two propositions to the court, firat* 
that it was discretionary in the court whether thejt 
would grant the application or not ; and secondly, 
titat this was one of those cases in winch the court 
ought, in its discretion, to refuse it. 

There were two clas&ea of cases which he should 
consider under the first propoailion, first, those where 
the defend snt was arrested at the time be was in 
parliament ; second, those where he was in actaal 
custody when he waa elected a member of parlia* 
ment. 

Now as to the first class, the courts, in the earlier 
oases, appeared to have declined interfering» but 
leit the party to his writ of privilege. Afterwards 
they had interfered, and he would concede that if 
the defendant had been a member of parliament at 
the time of this arrest, the court would at once dis* 
charge him (a). In the last case on the subject, 
however, Chester v. Upsdale, (6) the coart expressly 
observed, that it was discretionary in the court 
whether they would grant the application or not 

With respect lo the second class of ca»es, there waa 
not one in which the court had interfered to discharge 
a defendant in actual custody, who bad been elected 
a member of parliament. The course has been for 
the speaker to issue his warrant to the gaoler having 
the defendant in custody. 

Parke, J, There was the case of Mr. Burton, 
who, while in actaal custody, was elected a mem- 
ber for the borough of Beverly. 

Barstow. There, this court did not interfere. 
That case was heard at chambers, and the applica- 
tion being refused, the speaker issued his warrant to 
the marshal, and in obedieiKe to that warrant ha 
was discharged. The gaoler would be bound to keep 
him in custody until be received an order fmm a 
competent authority for his disdiarge. He would 
be guilty of no breach of privilege of the House of 
Commons by detaining the defendant, for if ha 
would, tb<i &berifi!*s return that the defendant was 
elected, would be sufficient to entitle him to his dis- 
charge. But no case, no dictum, had gone to so 
great a length as this. Now the situation of the 
bail was analogous to that of the gaoler. The de- 
fendant was nut in the actaal custody of the bail, 
but he was in their le^al custody. If then the court 
would not interfere with the gaoler, why should it 
interfere with the bail. He should contend it waa 
an incontrovertible proposition that an camersCar 
cannot be entered on the bail-piece, unless it be 
quite denr that the principal would be discharged 
out of custody by the court. Against this proposi- 
tion, at fimt sight appeared to be the case of Trinder 
V. Shirley (c). That was an application on the part 
of tlie bail, that an exoneretur might be entered on 
the bail -piece, on the ground of the defendant hav- 
ing become a peer, and it was therefore no longer in 
the power of the bail to surrender. In that case the 
counsel for the plaintiff declared that he could not 
show any cause againat the rule, upon which it waa 
made absolute. No discussion took place, but tha 
matter paased without any consideration of the 
question. In that case it waa assumed by the de- 
fendant's counsel that the bail could nut render him. 
VVhy could they not render him ? When a man waa 
delivered to his bail, he was as much in their 
custody in point of law, as if he were in the custody 

(a) Executors of Skewys^. Charaond, 1 Dyer 60^ 
(a) Holiday i> Pitt, t Stiange* 9ftd,€am. Uf^ 

(6) I Wilson, ^ra. 

(c) Oouglaa»45. 
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of the manhat. H« might In etM of escape be re- 
taken, even on a Sunday. H he wat in thair 
CDStody, how woald they be gailty of any breach of 
the priTilege of parliament, by traiitferring hira 
from their own custody to that of the eflicer of the 
coart ? 

Parhe, J. I don't think it would be advisable for 
the bail to make such an experiment. 

Barttow, in continnation. Bui the present qoes- 
tion is, whether they are legally discharged. Then 
there waa the case of Laogridge e. Flood,(r') men- 
tioned by Mr. Tidd. He had not been able to find any 
report of that case any where, although he had 
searched for it very carefully. The coort was, 
therefore^ onacqaainted with what passed on that 
occasion* It did not appear whether it passed 
lufr sileittie, as in Trinder v. Shirley. Nor did it ap- 
pear in what state the case was ; whether it was m 
a state of pressure against the bail. 

Pmrke, J. That makes no diiltereiice. 

Bartfew, in continuation. He apprehended that 
it did make a difference here ; the bsil here were not 
pressed for payment, bnt proceedings were now in 
progress against the defendant's goods. The bail 
might still try the question whether a man, having 
BO privilege of parliament at the time of his arrest 
afterwsu'ds becomes privileged, is entitled to avail 
himself of ii, without the coort interfering on 
■lotion. 

Now supposing a man having no privilege to be 
arrested, and then to be elected, and then to remain in 
parliament one day in order to be set at liberty, and 
then vacate his seat, could it be said that it would be a 
good plea for the bail that their principal bad ob- 
tained thb temporary privilege in the intermediate 
dme? 

P^rhe, J. Perhaps it would not. be a good plea. 

Borsfow. Then if it would not be a good plea, 
h4>w could they avail themselves of it now ? 

Parkt, J. But bankruptcy or insolvency might 
be pleaded. 

narttow. Certainly, for there the defendant's 
person is absolutely discharged, and the court are 
expressly directed, by Act of Parliament, to liberate 
the parties if they are arrested after their discharge. 
But the case of a member of parliament is quite 
different ; the party is not absolutely discharged by 
becoming a member of parliament ; his liability is 
only interrupted or suspended while he is a mem- 
ber of parliament This was probably the case at 
common law ; but all doubt upon tint point has 
been removed in a declaratory statute. (e) 

In the case of a peer, tuo, a party is abto. 
lately discharged from his liability to arrest. The 
case is, therefore, in this respect, distinguishable 
Irom the ease in Douglas, even if that ease hsid 
undergone discussion in court, which it did not. 

From these observations it may be safely inferred, 
that the interference of the court is perfectly dis- 
cretionary. 

This brought him to the second branch of his ar- 
gament, which was, that this was not a caae iti 
which the discretion of the court would be exercised 
to afford relief to the bail. 

He would call the attention of the coort to the 
proceedings in the cause. The cause wae set down 
far trial at the sittings after Easter Ternu It was 
proposed that the parties sbvold come to terms, and 
the defendant, by consent of his bail* gave ao^ovii. 
Promises were made that roooey was raising for the 
payment of Mr. Wellesley's debts. No paymeat 
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having been made, applicaHon was road» to his a^• 
torney, and the answer was, that he had bea« 
obliged to apply the money to other purposes. 
Since that period the defendant bad expended, in a 
fruKless election, much more than would suffice to 
pay the debt due to the plaintiff. This was the eon> 
d ttct of the defend ant. Tlie eognerit had been given 
by consent of the ball. The terms of their consent 
were these : "we, the bail in this cause, do consent 
to the atwve eogmovit, and that our recogniaanee 
shall remain in force, as if the plaintiff had obtained 
judgment by verdict in the ordinary course of pro^ 
ceedings in tliis cause." Now, by the ordinary 
course of proceedings, the plaintiff woeld have been 
able to compel a render in Trinity Term. The de« 
fendant would then have had no privilege of Parlia* 
roeot, and then, if put to the alternative of going to 
gaol or paying the money, he would have preferred 
the latter. The bail, by interfering, hsd thus pre^ 
vented the plaintiff from obtaining payroeet. In 
addition to thia^ the defendant had admitted that he 
has given security to his attorney for «£500tt, to in- 
dessnify the bail. 

He conolutled by submitting, first, that it was 
doubtful whether the beil were discharged, in point 
of law or not ; secondly, wlietber or not the inter* 
lereace of the court was discretionaty ; thirdly, thia 
was a case in which the discretion of the court would 
induce it to leave the bail to their legal righto, wd 
not assist them on motion. 

Ccmyn, in support of the rule, submitted that the 
court would not pot the bail to the peril of attempt- 
iog to render their principal, when he waa a mem- 
ber of Parliament. He was proceeding, when he 
was stopped by the court. 

Parke J. 1 am clearly of opinion myself, that the 
bail are entitled to be discharged on motion ; hot, 
as the application is a matter of some eonseqnenoe, 
I will speak to the other judges, and if they think 
the rule ought not to be made absolute, it will be 
iaiiraated to-morrow momiog. If no such intima- 
tion he given, the mle will be drawn up for entering 
the exmteretur oa the bail-piece. 

It will be understood that the bail are entitled tO' 
be relieved, where the principal, if sarrendeied, 
would be entitled to relief. The question here is, 
therefore, would the delendant have been entitled 
te be discharged if in custody, after final judgment? 
In my opinion he would. In the case of Mr. Burton, 
m4o waa elected member for Beverley, I was oonn* 
sel. It came before Mr. Justice Bayley, at cbam« 
hers, and on producing some old authority, he 
doubted whether the defendant was entitled to his 
discbarge, he having been elected a member of Par* 
liament while in custody on final judgment. Bot 
the warrant of the speaker put an end to that doebt. 
On searching the precedents of the House, it was 
foand that a person in custody, on final judgment, 
being elected a measber of Parliament, was entitled 
to his disoharge. The rale mast therefore be osada 
ahsolate. 

PhiUif9 V. WHietU^, M. T. liSO, K. B. 

No farther notice of the caae was tahen by the 
learned judge, who presided in this court the next 
day, and therefore the judgment of Perfes /• is oon- 
firmed. 

ATTOaaav's LBrraa— oesrsi 



A rale was obtained, calling on the plaintiff^ 
attorney to shew cause why all proceedings shoald 
not be stayed without coots. The felloe iag were 
the facts on which the application was made. K 
letter was written by the attorney against whom the 
appKoation was made, leqoiring pa yme nt of tber 
debt, and five shillings for the letter. The defend*' 
ant aasweted the deaand by a letter, requesting 
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a /<ew days' time. The attorney, who liTei in 
London, replied by letter to the defendant, who 
lives at Taanton, ioforniing him thnt he had leen his 
client, that the time requested would be given, and 
desiring the defendant to remit the money, with 
13s. 4d. costs for the letters and attendances. The 
payment of the costs was refused. A writ was then 
issued ; the amount of the debt was then remitted, 
and an ofifer made to pay one pound in full discharge 
of all demands. The latter sum the defendant's 
attorney refused, but accepted the amount of his 
client's debt. He then continued his proceedings. 

F» PoUflck, in shewing cause against ttie rule, 
observed, that the present case was of no importance 
in point of amount, but very important in point of 
principle. The delendant had acted against good 
faith, and if the court decided against the plaintiff's 
attoruey, they would make it the interest of attornies 
to sue out writs without making any previous appli- 
cation for payment of the debt, and also their inter- 
est not to give defendants ai^ hour's indulgence. 

Jeremy supported the role. 

Tmterden, C. J. In point of principle this is 
certainly a case of importance. I have no hesita- 
tion in saying, that if in answer to an application by 
a creditor's attorney for payment, the debtor applies 
for time, and receives the indulgence he desires, he 
ought to pay the attorney's charge for the applica- 
tion and for the attendance, which have been ren- 
dered necessary by his own request. I learn from 
the master, that in case of a writ being sued out, 
after an application for payment, the plaintiff is 
allowed the costs of that application, and I think 
very properly. And I think it is very important, 
even with a view to policy, to retain the present, 
practice for the purpose of encouraging attornies to 
make applications for payment before action 
brought, and not to discourage their giving indul- 
gence. Thus much for the principle. It appears in 
the present case to be quite clear, that the defend- 
ant has been endeavouring, first to get the time 
which he desired, and having gotten it, to cheat the 
attorney out of his just charge. The preaent rule 
•hall therefore be made absolute, but by no means 
OD the condition which he desires, for it shall be 
made absolute, not only on condition of payment of 
the ISs. 4d. originally demanded, and which has 
since been the cause of this dispute, but also the 
costs of the present application. 

Rule absolute. Moruon v. SiMtmert. K. B. M. 
T. 183(). 

PaACTIOB. 

In an action of replevin, the defendant avowed 
as landlord of the plaintiff. It appeared, that the 
plaintiff bad come in under another landlord, and 
the question in the case was, whether the plaintiff 
had by his own admissions precluded himself from 
disputing the title of the defendant. That question 
depended on the terms of some letters that had 
passed between the parties. The court, on a full 
consideration of all the letters, held that the plaintiff 
had not admitted the defendant's title, so as to pre- 
clude himself from disputing it in this action. 

jildenon, J., said he concurred with the other 
judges, that a verdict must be entered for the plain- 
tiff, but he confessed he could see no point pf law 
in this case. He protested against matters of fact 
being thus brought before the court. Such a prac- 
tice was an evil ; it was increasing, and must be 
stopped. Mitton v. WeUon, M.T. Com. P. 1850. 

ANNUITT — USVBY — EXBCUTORS^ COSTS. 

Wilde, Serjeant, shewed cause agaiiut a rule to 
set aside an annuity which* it was alleged, was void 
on account of usury. The annuity, which amounted 
to 1801. was grantedi in 1808, by John Stewart and 



J. Cresset Pelharo, to John Holland, for the lives of 
the said John Holland, of his wife, of Mary Ann 
Holland, and of Lucy Dalrymple, or the survivors 
or survivor of them. In the grant there was a cove- 
nant by the grantors, " that they would withio 
thirty days next after the decease of such three of 
the said lives as should first depart this life, msure 
in some respectable office of insurance in Loodoa 
or Westminster for the use of the surviving grantee 
the sum of 10001. to be paid on the decease of the 
survivor of the nominee ; and would, on the comple- 
tiun of such assurance, make an asaignmeot of the 
policy to Holland, his executors, Ace. for his and 
their sole use." The party now called on to shew 
cause, had purchased this annuity at a public 
sale, where it had been put up to auction under the 
authority of the crown, Holland himself having been 
previously outlawed. On behalf of the parties ap- 
plying for the rule, it was contended that the grsnt 
was usurious and void, as the effect uf the above- 
mentioned covenant was to protect the capital from 
being put in hasard ; while it was admitted, that 
the interest given for the sum advanced exceeded 
that allowed by law. For the purchasers of the an- 
nuity, it was contended, that as the fourth life might 
drop within the thirty days, and the grantors were 
not bound to insure before the end of that time, the 
principal was clearly in hazard ; so that upon the 
well-known principle which governed these cases, 
the annuity was good in law. It was replied, that 
the principal never could be in hazard, for that the 
covenant was express and absolute, and not on con- 
dition; so that even the act of God would not have 
excused the covenantors for iion- performance. 

The Court were of opinion, that the rule must be 
discharged. They agreed, that the principal mast 
be put in hazard, or that the contract would be 
usurious ; and they saw, that in this case there wss 
no inconsiderable danger that the third and fourth 
lives might drop together. Besides which, even 
were the policy effected, and the life insured to drop 
almost immediately afterwards, the insurance might 
be of no value, on account of the rules adopted by 
insurance offices, to protect themnelves from soon 
contingencies. The covenant was not such a cer- 
tain stipulation for the return of the principal as to 
make the contract usurious. 

The rule was discharged. On an application being 
made to grant the plaintiffs their costs, as they had 
been bond fide purcha»ers of this annuity at a sale 
under the authority of the crown, and were con- 
sequently quite free from the imputation of having 
framed an usurious contract, it was answered, that 
the parties applying for the rule were executors, who 
had done no more than their duty in taking the opi- 
nion of a court of law, with a view to protect the 
estate tliey were administering. 

The Court observed, that executors were some- 
times fond of making experiments, particularly where 
they conceived themselves safe in the matter of costs. 
Their lordships then ordered the rule to be dis- 
charged, with costs. Nash v, Stewart, Com. P. M. 
7*. 1830. 



NOTES OF THE TERM 

Bbporb proceeding to submit to our readers 
such legal intelligence of the last Term as our 
plan of publication has prevented us from giving 
at an earlier period, we are desirous, in the first 
instance, to direct their attention to a subject 
of some personal concern to ourselves. In 
another part of our pages will be found a 
valuable communication from "An Old Soli- 
citor/* accompaoied by a letter in which the 
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writer adverts to a rumour, that this Journal 
has been estabtished in hostility to (he bar, and 
particularly to oppose the plan of a general 
registry for deeds. 

We might refer our correspondent to the 
Introductory Address, and the general tenor of 
our work, as a sufficient refutation of the charge ; 
but having reason to believe that the commu- 
nication proceeds from a highly respectable 
source, we are desirous of avowing most expli- 
citly the principles by which ih this respect we 
are guided. We have no wish to elevate our- 
selves to a " bad eminence*' by personal aller- 
catton. There may, indeed, be occasions on 
which h will become our duty to investigate 
personal motives, and to scan the conduct of 
individuals; but we have assuredly no intention 
to oppose any measure except so far as we 
deem it injurious tu the community, to the 
security of property, or to the ends of justice. 

Instead of displaying any undue hostility 
to the plan of ^general registry, we have been 
exposed to a complaint of reviewing too favour- 
ably the labours of the learned commissioners. 
The truth certainly is, that the pleadings on 
this subject have been merely opened, and the 
merits of the measure remain to be discussed. 

We recently quoted the advice of Lord 
Chaocellor Bacon as the safest guide for 
effecting improvements in our system of juris- 
prudence. We may now add the recent deter- 
mination of the present lord chancellor, 
who, on the subject of reform of another kind, 
has declared " that he will take his stand on 
the ancient ways of the constitution. Without 
specifying the details of his plan on that occasion, 
he said he would merely state, that whatever 
might be the plan he should propose, it would 
be propounded with a view to conciliate the 
friends of that constitution, as it existed origin 
nally in the days qf its purity and vigour, 
* * *. His proposition would be founded in 
the sacred orinciple of rational public freedom, 
as estabtished by our ancettors; he was not for 
revolution, but restoration; and it was his 
object to repair, not pull down, the temple of 
the constitution'* (a). 

On the other topic to which our correspond- 
ent refers,— a sup posed determination to oppose 
ourselves to another branch of the profession, 
— wc can sincerely declare that we are as 
anxious to do justice to the learning and inde 
pendence of the Bar, as we are disposed to 
venerate the dignity and wisdom of the Bench, 
or to maintain the intelligence and integrity of 
the general practitioner. If it be true (as the 
present lord chancellor has expressed it) that 
"all that we see about us, king, lords, and 
commons, the whole machinery of the state, 
all the apparatus of the system, and its varied 
workings, end in simply bringing twelve good 
men into the jury box,'' — ^if such be the para- 
mount importance of the administration of jus- 
tice, (and no one will deny it,) then it is our 
duty to uphold alike the unsullied purity of the 
judgment-seat,— the zeal, the honour, and talent 
of the advocate,— and the fidelity, diligence, and 
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practical skill, of the other department of the 
profession. Indeed, we do not beKeve that any 
man, unfit for a commission of lunacy, would 
seriously propose to supersede either branch of 
the profession, under a wild notion thit the 
duties of both could be performed by one of 
them, or that it would be cheaper, if practica- 
ble, to effect such a change. The utility of 
the division of labour is too well understood to 
permit any man of ordinary experience or 
information to support a scheme for the de- 
struction of the separate ranks of any profession. 
Holding this opinion, it is needless to inquire 
which of the two branches of the law could be 
abolished with the least injury to the commu- 
nity, to the interests and convenience of its 
various classes, or to the practical management 
of its complex and multiform state of affairs. 

That there should be any hostile feeling 
between the members of the two departments 
of the legal profession, seems to us as incredi- 
ble as its existence would assuredly be unwise. 
We do not believe that any such feeling exists. 
Wc do not believe that it ever entered, for a 
single moment, into the contemplation of the 
bar collectively, to consider themselves in a 
state of opposition to the other branch of the 
profession. A large portion of their body 
stands in near relationship to attornies. We 
could name several judges, as well as numerous 
barristen, whose sons, brothers, and other rela- 
tions, belong to the class of practising solicitors. 
Many of this class, also, are the intimate friends 
of the most distinguished ornaments of the bar. 
We are therefore confident that no feeling of 
animosity can exist between the two depart- 
ments of practice. We shall do all that lies in 
our power to remove the causes which may by 
possibility be calculated to give birth to such a 
sentiment, and wherever the germ of it may in 
any degree exist, we shall zealously endeavour 
to stay its growth, and nip it in the bud. 

Laws of Real Property, 
Mr. Campbell has givei) notice of his inten- 
tion to move for leave to bring in bills for the 
following objects : 

1. For establishing a general register for all 
deeds and instruments atfecting real property 
in England and Wales. 

3. To amend the law respecting inheritance 
and descent, and to allow parents to succeed as 
heirs to their children, and collateral relations 
to succeed as heirs to each other, though of the 
half blood. 

3. To amend the law respecting dower and 
curtesy. 

4. To abolish fines and recoveries, and to 
substitute other assurances in lieu thereof. 

5. To amend the law regardmg prescription, 
and limitation of actions respecting real 
property. 

1 he first of these bills will be brought in on 
the 8th of December, and the others after 
Christmas. — 

Administration of Justice Amendment Act'^^ 
New Rules qf Practice, 
The teste and return of writs noticed by our 
correspondent G. C. cannot be regulatedi we 
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presume^ vntil tbe bill now pendint t# amend 
the l&fte Act for the admtimtratton ofjustioe Hm 
been passed. We doubt not that the learned 
judge! will then settle the rules of practice ac- 
cording to the intention and authority of the 
Ist Will. IV. cap. 70. 

The bill has passed the House of Commom, 
and on the motion of Lord Tenterden has been 
twice read in tbe House of Lords. 

Local Courtw. 

On the motion of the Lord Chancellor, 
leave has been given to bringj in **a Bill for 
the more effectual Administration of Justice in 
England aud Wales, by means of Local 
Courts." 

laV) Appointments^ Sfc, 

An account of the judicial appointments 
which have recently taken place, with a list 
of the gentlemen called to tbe bar during the 
Term, and other information, will be given in 
the next number. In the mean time, we may 
mention that we understand the following ap- 

S ointments have been made by Lord 
Irougham : 

Principal Secretary - Mr. liemarchant, barrister. 

Secretaxy of Bankraptt, Mr. Vinrdj solicitor. 

Secretary of Lunatics - Mr. Lowdbam, solicitor. 

Sec. of Presentadons - Mr. Dyneley, aolicitor. 

Gent, of the Chamber, Mr. Haines. 

MISCELLANEA. 

▲ ROYAL OUTLAW. 

Taa king of Spain waa outlawed in Wettminater 
hall, I being ox counael against bim. A mercbant 
had recovered costa against him in a auit, which, 
because be could not get, we advised to have bim 
outlawed for not appearing, and so he waa. As 
soon as Gondemar beard that, he presently aent the 
money, by reason, if his majesty bad been outlawed, 
he could not have bad tbe benefit of tbe law, which 
would have been very prejudicial, there being then 
many suite depending betwixt the king of Spain and 
our fingliah mercbaBta.^&ld<n'i TahU Talk. 

onvacu PAvaoNAOS* 

Lord Lo«ghbot«iiigh, when ebancellor, uaed to 
observe, that bis greater livinga gave him no trouble ; 
their destination waa either anticipated or eaaily 
determined ; bat, for bis smaller livings, be had al- 
ways a multitude of applications, and seldom or 
never one without " seven or eight small children 
at tbe end of it.** — The Sexagenarian, [Rev. W. 
Beloe,] vol 1. 

LORD TBVRLOW. 

It is well known that tbe manners of this noble- 
man were not distinguished by an excess of urha- 
bity. Even in conferring favors he seldom acted 
ver^ graciously. During his CbanceHorship he be- 
stowed a stall in the cathedral of Norwich upon Mr. 
Potter, the translator of i£schylus, who had been 
hb schoolfellow. Mr. Potter, on receiving notice 



of the fcvor, came to town to auke pstsoosl ae- 
knowledgmont of bia gratitude. He called eeversl 
times at Tbarlow's hooae, but could never obtaiQ 
admission. At length be applied to bis friend and 
neighbour. Sir John Woodbouse, and begged of him 
to see tbe Chancellor in the House of Peers, and ask 
when he might have tbe honour of waiting upon bis 
lordship, as he had been aome days in town, and 
was anxious to return. Sir John accordingly did 
this, and the answer was, ** Let him go home again, 
•^I want none of bu Noifolk bows V 

The Sexagenarian, vol. 1. 



A FAIR OUB8TION. 

The lawvera sueb a profit make, 

Aa olden atoriea tell, 
Tis said that they the oyiter take. 

And Clients get the thell ; 
But, abould a pearl be found, good lack ! 

As pearls therein may dwell. 
Would clientB say— *< Come, give me back 

The oyHer for the skeU ?*' 

OHBAP JUSTICX IN IRBLAND. 

The momin? after tbe fair day in any oountrr 
town in Ireland, tbe neighbouring magistrate has a 
crowded levee. Men with black evea, and faofs 
grimed with blood, and cut heads hound up with 
many -coloured garters, appear at the door, shoulder- 
ing and thruating themselves one behind another, 
into bis honour's pritenee, to get justice. Fumes of 
whiskey and of wet trusties, &c. instantly fill the 
room. The figures, who all look tike poverty-atnick 
demoniacs, stand still and silent for a moment, till 
they are apoken to by his honour,—" Whafs >oor 
basiness with me t" 

" Plaae your honour, aee this cut In my head, it 
is what I was last night kilt and maidered by Ter* 
rence M'Grath here." 

"Plase your honour, I never lifted my baod 
against him, good or bad, at all at all, as all the wit- 
nesses here will prove for me on oath, ao they 
will." 

Then, all at once, in various brogues, aome long, 
some short, some Connaugbt, some Cork, some 
Kerry, they bawl, thev foam, they gesticulate, poi- 
seaaed by the spirit of law and vengeance, then step 
forward to swear — " Plaae your bonour, if yo** " 
just take my examination again bim." 

" Give me the book Hit I swear, plase yoar ho- 
uour."' 
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Then by tha virtue of thu book, and rf aU the beeh 
that ever were $hut and opened, they swear not *<^* 
ding to tbe beat of their belief, but according to tbe 
worst of their wishes, and in terms such ss turn 
what should be grave to farce, Aa, for instance, vk 
tbe following extract from aa eiamination lately 
taken by an Hiberxuan magistrate. 

'* Deponent being duly sworn, depoeeth, that on 
tbe fair night of the «7th instant, be, the »»»* 
Hartley Connor, did, in the presence of GtrtJ 
M'Lsuglilin aforesaid, swear three seversi waee 
that he would send deponent's soul to hell, ^]^*5^ 
deponent verily believes he woul^ have doaa ". °* 
had not been prevented by aaid Cjaf fy M*L«>gbhn- 

Ifra. Leadbeater*s Cmage Dialoguet among the Ifi^ 
PeoMNtry, 1811. NoU by Miu EdgeiBerth^ 
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-'* Quod magis ad nos 



Pertinet, et nescire malum est, agitamuB." Horat 

** We have entered into a Work toucbmg Laws, id a middle term, between the speculative and 
leverend discourses of Philosophers, and the writings of Lawyers." Bacom. 



SOMB FA8SAOB8 FROU 

THE LIFE OF WILLIAM BARNIVALE, 

(A TaU oftht FiJUtnth Century.) 
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Thkr£ 18 a genius for every thinff : the mean- 
est action that can be performed requires its 
corresponding aptitude of intellect, its peculiar 
tarn of mind. Notwithstanding the demon- 
strable universality of this rule, there are to 
be found persons (a great majority too) who 
will continually make exceptions, and give 
expression to an opinion, too absurd to be 
exposed, — yet. frequently productive of much 
mischief in practice, — that the dunce, of their 
family will answer sufficiently well for the 
high and responsible duties of the church, and 
the mere plodder make his wav successfully 
in the profession of the law. 1 hat the c^uali- 
iication of genius is, at any rate, beneficial to 
the le^al student, the story of William Barni- 
vale will serve to verify, and we have there- 
fore undertaken the task of transcribing 
from an old black-letter manuscript of the 
fiimily, in which the life and fortunes of this 
extraordinary individual were ostentatiously 
exemplified, as we now set forth, in good 
German text or old English^ the final act of a 
common recovery. 

The family or William Barnivale, as his 
name will testify, was of a good stock, being 
derived from among " such nobles and gen- 
tlemen of marque who came in with William 
the Conqueror,'' as the Roll of Battle Abbey 
is intituled, and in which, as given in Fox*s 
Acta and Monuments, (a strange place to find 
snch a document,) and in Holinshed's Chroni- 
cle, (the most copious of all the lists,) the 
name of this family will be found recorded. 
At the period of which we are writing, (the 
fifteenth century,) the family were settled in 
Devonshire, a county which has the honour of 
being also .the birthplace of Sir John For- 
tescoe, the celebrated author of the important 
works, ** De Laudibus Legum Angliffi ;" and 
'*The Difference between an Absolute and 
Limited Monarchy, as it more particularly 
regards the Enfflisb Constitution," — a circum- 
•canee which the reader will hereafter perceive 
it was not inexpedient to mention here. 

Of the mode and place of education receiyed 
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by any of the great men who flourished about 
the date of our narrative, and for a considera- 
ble period after, it is difficult at this time 
to find any record. The prime purpose of bio- 
graphy was not, in that (fay, fully understood, 
and therefore but inadequately appreciated. 
Biographers then had no idea of aescribing 
the progress of intellect, much less its earliest 
manifestations ; although nothing affords more 
important assistance and encouragement to 
the young and aspiring, than the record of the 
first'iodications, and the relative advancement 
of an individual mind, — thus tracing its gradual 
development from the first sunrise u> the 
noonday, even until the grey shades of solemn 
evening decline and settle on the calm repose 
of an honourable old aj(e. The writer ot the 
manuscript whence this veracious history is 
extracted, had as little notion as his contem- 
poraries of the now manifest importance of 
such a task; but, fortunately, there exist letters 
in the family, which throw soma light upon 
this branch of our inquiry, and of which we 
shall, of course, avail ourselves. 

Never was there a more erroneous concep- 
tion passed into a principle of action, than the 
notion that the stud^ of^ elegant literature is 
unfavourable, in an intellectual point of view, 
to a professor of the law. We sajr in an in- 
tellectual point of view ; for, as it regards 
personal interests, the reputation of possessing 
a love of literature has been injurious, in the 
way of business, to many a legal practitioner. 
Notwithstanding, however, this public preju- 
dice, the legal knowledge of such a practi- 
tioner may be both accurate and extensive; 
and, in most of such instances, it is so, because 
these very same literary pursuits are but one 
mode of exciting intellectual diligence, and 
the exertion of diligence in any mode is a 
pledge of its exertion in others. The one 
thing needful is diligence, — a diligent mind is 
the great desideratum, and where the exist- 
ence of such an intellectual character is ascer- 
tained, the grand point is gained, and justice 
would require that credit should be given to 
such a mind for general industry. Neither is 
this a matter of speculation only, but is borne 
out by facts. Fortescuc, Sir Thomas More, 
Bacon, and almost all of our earliest great 
I lawyers^ were men who, in literary acquire- 
ments, were second to none of their age. 

1 
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I^c off^illiam BarnivaU. 



It ifl, therefore* with g^eat pleaiure that we 
are enabled to record that William B^rniyale 
was initiated by his parents into all the leara- 
ing of his timesy and ivas not deWrred fram 
the study of the classics, nor even of that 
ballad-lore, which formed then the Uum^bler 
poetry of the age and country. With what 
delight be hung enamoured over the Qallo- 
Norman productions of the muse, which have 
now, ana we must confess deservedly, fallen 
into obscurity, if not non-existence 1 Their 
characteristic excellence, as the Gallo-Norman 
poets thought it, consisted in wiredrawing 
their subject to an interminable extremity, 
which would now appear tedious, but which 
was not without its attraction for the readers 
of that uncultivated age, and to the youth- 
ftii taste of Barnivale came not unrecom- 
m ended. Nothing in poetry, frequently, 
delights the vouthful reaoer more, than that 
verbosity, which many writers in metre con- 
trive to **spin beyond the staple of their 
argument." Barnivale lived, however, to ad- 
mire a severer style, such as the classics 
of Greece and Rome have left examples of, in 
productions which, outliving the country that 
produced them, are become the property of 
the world, and shall never perish, until 

*' the sun hinuelf, 
GrowB dim wich age." 

The "Brut d'Angleterre," of Wace, had 
charms for his young fancy, and the over- 
whelming tediousness of the same writer's 
^* Roman du Rou," or ''Rollo," found in him 
a subject, who carried to the fullest extent, as 
a reader, the grand constitutional principles of 
passive obedience and non-resistance, to the 
lordly authority of a poet whose monarchy had 
not yet been limited by the salutary fear of cri- 
tical decision, whether announced trom the seat 
of judgment, weekly, monthly^ or quarterly. 
Nor did he neglect to peruse the Latin verses 
of the monks and clergy of the twelfth century, 
who cultivated poetry with a degree of suc- 
cess not suspected by those who are unac- 
quainted with their writings. Joseph Iscanus, 
or Joseph of Exeter, in particular, wrote an 
epic poem founded on the exploits of Richard 
the First, called '* AntioChels," a small frag- 
ment of which, iu praise of King Arthur, alone 
remains, but of so much excellence as to make 
us regret the loss of the rest. His six-book 
epic, also, on the Trojan war, adapted from 
the apocryphal Latin history of Daret Phry- 
gius, is written in a versification remark- 
ably sweet and flowing. When tired with 
these more elaborate productions, the youth- 
ful mind of Barnivale made itself merry 
with the lighter effusions of Walter Mapes, 
the facetious chaplain of Henry the Second, 
and justly called the Anacreon of his age, 
whose celebrated drinking ode, in leonme 
irerse, has a bacchanalian joyousness and de- 
fiance about it which have seldom been 
excelled. 

It was with less pleasure that he waded 
through the metrical romances of a succeed- 
ing century, Robert of Gloucester could not 



possibly possess many attractions for a 
juvenile, and therefore,, in-patient, mind. 
Robert Maanyng, witk hoik rhirae entrelac^, 
is more readable, and was, by our hero, con- 
sidered almost a model of easy versification. 
But bis toil, whatever it was, of wading 
through these poets, was amply rewarded by 
what he founa in their brethren of a little 
later date. ** Piers Plowman's Vision," and 
" Piers Plowman's Crede," were well calcu- 
lated at once to introduce him to a right con- 
ception of the capabilities of his native 
English tongue, and to expose the corrup- 
tions of the clergy belonging to a superstition 
ere long to be exploded ; together with the 
abominations of monachism, the four mendi- 
cant orders of which the " Crede" unsparingly 
castigates. He rose into a higher region of 
imaginative poetry in the writings of the 
*' moral Gower;" and in Chaucer arrived at 
the very suiamit of excellence, in this kind, 
to which the intellect of England had at the 
period of our story attained. 

Thus, by addresses to the fancy and the 
iinaj{ination, the two faculties which are mo4t 
excitable in youth, the mind of William Bar- 
nivale was not only instructed, but expanded. 
A power was thereby communicated to it, of 
which he soon began to feel the influence; it 
had acquired an energy which made it apt to 
conceive, and ready to retain, whatever was 
presented to it, either in the course of obser- 
vation or study. 

Need we say how the heart of one of the 
most adfectionate of fathers rejoiced at these 
manifestations of intellect^ial superiority 
which hia son was every day exhibiting? 
Verily, to use the expressive language of 
Ossia'n, ** he rejoiced like the sun over the 
oak which his beams had quickened." But 
it is not to be expected that, in the age of 
which we write, any father would think, ^ 
encouraging his son exclusively in poetical 
studies, as whatever esteem the art once en* 
joyed, it was in this century looked upon with 
a degree of contempt scarcely credible. A 
whimsical story is indeed related, which mfty 
show in what kind of estimation the sacred 
person of a poet was then held. Two learned 
mendicants came to the castle of a certaia 
nobleman, who, understanding that they had 
a taste for poetry, commanded his servants to 
take them to a well, and to put one into each 
bucket, and so let them down alternately ioto 
the water, and to continue the exercise till 
each of them had made a couple of verses on 
his bucket ; which ceremony ifa^ perfbrmedi 
to the great entertainment of the baron and 
his company. 

Far other esteem-«far higher royard— 
had the father of William Btarniva|r »>r the 
divinest of all arts ; but he was desirous of 
directing the attention of his son to severer 
accomplishokei^ts. It wi|s . to the well ef 
history that he particularly wished to &eod 
him in search of truth, which ha thonghlt was 
there to ^e found.. In this, howfever* he was 
mistaken, as, in reality, there is more of wbi^ 
is actually truth in many works of flction>thaD 
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is dit owr-vatMUQd tooMt of kittorf. These 
deal too exelaiitely in tbe external mecbanfsni 
of human affairs, and intermeddle not with 
thai Inward life which, after all, is the princi- 
pal thongh mystertous ag^nt, whereby those 
Tisible accidents, the relation of which com- 
poses what is generally called history, are pro- 
duced. But, however defective were the 
histories of that, as of later periods, in the high 
accomplish ment of detecting this secret spring 
of worHlly events, the knowledge of the mere 
OBtltae is yet desirable to the itudent, and 
indeed is not to beidispensed ivith; for, 
thrmgh not a knowiedge of troth, it is of 
facts, tvhich are as indicative of the more 
hidden principles which make up truth, as 
the gnomon is of the hours which constitute 
time. 

William Barnivale directed the energies of 
kii mind to this new pursuit, and soon be- 
came proficient, laborious as the tiisk then 
was, in the old Mstorians of his country, from 
ike " querulas GUdas" down u> 8ir Thomas 
de la Moor But what fiirther he wished to 
know relative to the history of his own coun- 
try he had to seek for in the chronicles of Sir 
John Froissart, a French historian, who tra- 
velled from land to land, in order to collect 
matter for his work, in which he has recorded 
what happened in England during the time 
that he resided in the finglisli court, under 
the patronage of Pbilippa, queen of Edward 
III. In the readiug of Froissart, we may 
readily believe that young Barnivale found 
more satisfaction than in the perusal of all 
the other historians combined. Of this de- 
iigfitfttl writer, it is sufficient praise to men- 
tion that he was an historian after Mon- 
taigne's own heart, who observes of him, "I 
love historians unaffected or excellent ; the 
unaffected who have not wherewithal to add 
of their own, and who are only careful to col- 
lect and pick up every thing which falls within 
their notice, and to put down every thing 
srithoat choice, and who, without sorting, 
give at the ofiportunity of wholly judging of 
their truth. Sueh, for example, is the worthy 
Froissart, who has gone on with his work witn 
such a frank simplicity, that, having com- 
mitted a fault, he is no way ashamed of avow- 
ing it, and correcting it at the place, where 
he is informed of it, and who tells us the di- 
versity of rumours which were current, and 
the different accounts that were told to him. 
It is history, naked and unadorned i every one 
may profit from it, according to the depth of 
his onderstaodiog. " 

The stndv of Froissart was exceedingly de- 
lightful to William Bsmivale, who was not 
slow in perceiving that his history, in fact, 
partakes of the times in which be wrote. 
Froissart was bom to transmit to posterity a 
living picture of an age which preferred the 
hazard of war to the solid advantages of peace, 
which, amid the intervals of troubles, almost 
eontionally agitating it, found relaxation only 
im the moet Miniultuous pleasures. His chro- 
mele is, in troth, a complete body of the an- 
tiqiritlee of tbe fovrteeath century, delivered 
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in the mamer of a familiar couTertatlon with 
a man of understanding, who has seen a great 
deal, and tells his story %vell. The amiable 
story-teller, besides, kao^vs how, at times, and 
in particular wh«i he speaks of any grand 
event, to unite the majesty of history with the 
simplicity of a tale. In matters of religion, 
however, Barnivale observed that, his author 
was over credulous, and not a little snpersti: 
tions. The faults which are met with, con- 
trary to historical exactness, Barnivale rightly 
ascribed to the natural confusion of the au- 
thor's mind, tbe precipitation with which he 
wrote,and his unavoidable ignorance respecting 
many things which must be supposed to have 
escaped his inquiries, fiis manner of life is, 
indeed, retraced in his chronicles. We see in 
them tumultuous meetings of warriors of aU 
ages, degrees, and countries; feasts, emer* 
tainments, at inns $ conversations after sup* 
per, whieh lasted until a late hour, when every 
one was eager to relate what he had seen or 
done; after which the travelling historian, 
before he went to bed, hastened to put on 
paper every thing he coald recollect. In ad- 
dition to this, Baroivale sagaciously suspected 
that the historian carried even to the composi- 
tion of bis chronicles, his love of romance, 
and imitated the disorder which prevails ia 
such works. We observe in these chronicles 
the history of events which happened during 
the course of almost a century, in all the pro- 
vinces of the French kingdom, and of all the 
people of Europe, related without method. In a 
small number of chapters we frequently meet 
with several different histories, begun, inter- 
rnpted, recommenced, and again broken off; 
and, in this confusion, the same things re-* 
pcated, sometimes to be corrected, sometimes 
to be denied, and not seldom to be ang«* 
mentcd. 

The time had now arrived when it was pro- 
per that William Barnivale should devote 
himself to some profession. This his judici- 
ous parent wisely left to his own election. 
The reader is already aware that he became a 
law student, elire it would have been a matter 
of reasonable curiosity, to in({uire what profes- 
sion a mind of such capabilities had volunta- 
rily chosen. The motives which induced him 
to adopt the law as the profession of his choice, 
must be detailed in another chapter. 

(To be continued.) 
RECENT STATUTES. 

Arudysit of an Act, intituled, "An Act far altering 

and anunding the Law regarding ConmitmenU tiy 

CourU of Equity for Contempti, and the taking 

BUU pro eonfem:* [ I Gul. IV. caji. 36. Royal 

assent, 1 6th Jaly, 1»30.] 

This was the most popular Act of the last 

session, and very deservedly so. It will put 

an effectual stop to the distressing system of 

allowing persons committed by the court of 

Chancery to prison, to remain there for the 

rest of their lives, unnoticed and neglected. 

Under the former practice, if a party refused 

to appear, or to obey the process of the court. 
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he was committed to prison ; he was brought I ingt may bt had ihoreon, or as if no formei pro* 
into court, and, if he still refused, an appear- \ ceedings had be«a m the same cauwj. 
ance was entered for him, the bill was taken 



pro confesso, and he was again committed to 
prison. The coarse which must now be pur- 
sued is pointed out in the orders contained in 
the Act. See section 15 to the end of the 
Act. 

By section 1, the former Acts, and parts of former 
Acts, relating to the subject, are repealed, except as 
regiirda any proceedings taken under them before 
the passing of the Act. 

Sec. 3 enecls, that the warden of the Fleet prison 
shall keep a register of ihe names of all persons 
committed by the courts of equity for conlentpts, 
and make a quarterly report thereof to the lord 
chancel icir. 

Sec. 3 enacts, that if in any suit which h^th been 
or hereafter shall be commenced in any court of 
equity, any defendant agaiust whom any subpoena 
or other process shall isaoe, shall not cause his ap- 
pearance to be entered upon such process, and an 
affidavit shall be made to the satisfaction of such 
court that such defendant is, beyond the seas, or that 
he could not be found so as to be served with such 
process, and that there is just ground to believe that 
such defendant is gone out of the realm, or nttier- 
wise absconded, to avoid being served with the 
process of such court; then the court out of which 
such process issued, may make an order appointing 
aoch defendant to appear at a certain day therein to 
be named, and a copy of such order shall, within 
fourteen days after such order made, be inserted in 
the London Gazette, and published on some Lord's 
Pay immediately aQer divine service in the parish 
church of the parish where such defendant made his 
usual abode within thirty days next before such his 



Sec.S enacts, that persons not appearinK within 
seven years, and making such petition, shall be ab- 
solutely baried. (See 5 Geo. 11. c. 25, s. 7.) 

Sec. 9 enacts, that the Act is not to affect persous 
beyond the seas, unleu in certain cases. (Sec 5 
Gen. II. c. V5, s. 8. 

Sec. 10 enacts, that the Act shall not extend to 
courts having a limited jorisdiction. (See 5 Geo. 
[I. c. «5, 8. 9.) 

Sec. 1 1 enacts, that if any defendant, by virtae of 
any writ of habeas corpus or other process issuiug 
out of any court of equity, shall be brought into 
court, and shall refuse or neglect, or, being within 
the walls of any prison in England under or charged 
with an attachment or other process of contempt, 
shall, after fourteen days' previous notice in writing 
requiring him to enter an appearance, neglect to 
enter his appearance, or to appoint a clerk in court 
or attorney of such court to act on his behalf, such 
court may appoint a clerk in court or attorney of 
such court to enter an appearance for such defend- 
ant. (See 5 Geo. II. c. 26, s. S.) 

Sec It enacts, that in case any defendant having 
privilege of parliament shall, open a return of pro- 
cess of sequestration issned against him for not put- 
ting in an appearanae to any bill of complaint, 
neglect to appear, the court, upon producing ilie 
return of such sequestration in court, may, on the 
motion or other application of the plaiatiit' in such 
cause, appoint a clerk in court to enter an appear- 
ance for such defendant so hdving privilege of par- 
liament. (See 45 Geo. III. c. K4, s. 4.) 

Sec. IS enacts, that when any defendant havmg 
privilege of parliament shall have appeared to any 
bill filed against him seeking a discovery upon oath, 
or when an appearance shall have been entered fur 



absenting; and if the defendant do not appear I such defendant according to the provisions aforesaid 
*'■ ' ■ • • »' ' ' • - midjuci, person shall neglect to put in his answer to 

such bill, it shall be lawful for the pl.iinliff in such 
suit to apply to the court for an order that such bill 
shall be taken pro confato against such defendant, 
and upon such application such court of equ'ty shall 
make an order that such bill shall be taken pro cm- 
fetao, unless the defendant shall within eight davs 
after being served with auch order ahew good cause 
to the contrary. 

Sec. 14 enacts, such bill in equity, or an exammen 
copy thereof, so taken pro eonfttto, shall be taken »• 
evidence of the facts therein contained, in the same 
manner as if such facts hud been admitted to be true 
by the answer of the defendant put in to such bill; 
and in like manner every other bill of discovery 
taken pro conftuo» under any of the provisions of 
this Act, shall or may be taken and read as evidence 
of the facts and matters and things therein contained, 
to the extent aforesaid. (See 45 Geo. III. c. 1«4» 

s. 6 ) . , 

Sec. 15 enacts, that the following orders and ruits 
shall henceforth regulate the practice of courts of 
equity in regard to process and tlie taking bills ftro 
confesto. . 

I. That where non est inventut has been returned 
on the writ of attachment, the sergeant at arms sliall 
apprehend and bring the defendant to ihe bar of too 
court. 

ji. That if any defendant, being in contempt for 
not answering the bill, shall have been brought to 
the bar of the court, and shall have been remanded 
back to the Fleet, the plaintiff may sue forth the 
writ of habeas corpus, provided that there shall be 
at least twenty-eight days between the day on 
which such defendant was so remanded back and the 
return of such writ of habeas corpus; and afttr w* 



within the time limited by auch order, then on proof 
made of such publication of such urder as aforesaid, 
the court being satisfied of the truth thereof, may 
order the pln'ntiff's bill to be taken proconfenot and 
make such decree thereupon as shall be thought 
just. (See 5 Geo. II. c. 25, s« J.) 

Sec. 4 enacts, that if any person against whom 
any decree shall be made upon refusal or neglect to 
enter his appearance, or to appoint a clerk in court or 
attorney to act on his behalf, shall be in custody 
or forthcoming, so that he may be served with a copy 
of such decree, then he shall be served with a copy 
thereof before any process shall be taken out to 
compel the performance thereof. (See 5 Geo. II. 
c. 25, s. 8.) 

Sec. 5 enacts that if any decree shall be made in 
pursuance of this Act against any person being out 
of the realm or absconding, and such person shall, 
within seven years after the making such decree, 
return, he shall likewise be served with a copy of 
such decree within a reasonable time after his 
return or public appearance shall be known to the 
plaintiff. (See 5 Geo. II. c. 2.) 

Sec. 6 enacts, that if any person so served with a 
copy of such decree shall not, within six months 
after such service, appear and petition to have the 
said cause reheard, such decree so made as aforesaid 
shall atand absolutely cunfirmedt (See 5 Geo. II. 
e. .5, s. 5.) 

Sec. 7 enacts, that if any person so served with a 
copy of such decree shall within six months after 
auch service, or if any person not being so served 
shall within seven years next after the making such 
decree, appear in court and petition to be heard with 
respect to the matter of such decree, he may be 
admitted to answer the bill exhibited, and proceed* 
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mom of radi writ of habeas corpus, in case soch 
defendant shall not have put in his answer, the 
court shall order the bill to be taken pro goi^esto 
against soch defendant ; but in regard to any de- 
fendant in custody before and at tlie time of the 
passing of this Act, there shall be at least thirty 
days between the lime of passing this Act and the 
retain of such last*nientioned writ of halteas corpus ; 
and it shall not be necessary in the case of any de- 
Icfidant now in custody as aforesaid, who shall have 
been brought to the bar of the court as aforesaid, to 
»ue forth more than one writ of habeas corpus in 
order to take the bill pro cmrfeao, 

lit. That the party prosecuting any attempt shall 
be at libeny, without order, to sue forth the several 
writs in process of contempt. 

iv. Provides for prisoners being already in cos- 
tody in another prison for misdemeanours. 

V. That if the defendant, under process of con- 
tempt for not appearing or not answering, be in ac- 
tual costody, and shall not have been sooner brought 
to the bar of the court under process to answer tats 
coflteiapt, the plaintiff* 'if the contempt be not 
sooner deared, shall bring the defendant by an ha- 
beas corpus to the bar of the court witbin thirty days 
from the lime of his being actually in custody, or 
detained (being already in custody) upon proceu of 
contempt : and where the defendant is in custody of 
the sergeant at arms, or of the messenger, upon an 
attachment or other process, the plaintiff shall, 
within ten days after his being taken into such cus- 
tody, cause the defendant to be brought to the bar 
of tlie court; and in case any such defendant shall 
not be brought to the bar of the court within the 
respective tiroes aforesaid, the person in whose cus- 
tody he shall be, shall thereupon discharge him out 
of custody. 

vi. That if a defendant, upon being brought before 
the court upon an habeas corpus, shall make oath, 
that he is unable by poverty to employ a solicitor to 
pot in his answer, the court shall thereupon refer it 
to a master to inquire into the troth thereof, and 
lo report thereon to the court forthwith, and there- 
upon the court may make such order as upon other 
reports of the like nature under the provisions here- 
in-after contained. 

vit. That four times a year one of the masters of the 
coart of Chancery, to be named by the court, shall 
visit the Fleet prison, and examine the prisoners 
confined there fur contempt, and shall report thrir 
[t|. his] opinion on their respective cases to the 
court; and thereupon it shall be lawful for the court 
to order, if it shall see fit, that the costs of the con- 
tempt of any such prisoner shall be paid out of the 
suitor's fund, and to assign a solicitor and counsel to 
such prisoner, for putting in his answer and defend- 
ing him in formd pauperis^ and to direct any such 
prisoner, having previously done such acts as the 
court ahall direct, to be discharged out of custody ; 
provided that if any such defendant become entitled 
to any lends out of such cause, the aame shall be 
applied, under the direction o( the said court, in 
the hrst instance to the reimbursement of the suitor's 
fond. 

viii. That it shall be lawful for the master visiting 
the Fleets or to whom the case of a prisoner shall be 
referred by the court itself, to examine the prisoner, 
and all other persons upon oath ; and to cause any 
ministers of any court of law or equity to produce 
upon oath any records, or other writings belonging 
to the aaid courts. 

is. That if the prisoner be an ideot or lunatic, 
a guardian may be appointed. 

a. Provides for the amendment of bills when the 
defendant is iu contempt. 



xi. That in every case where the defendant has 
been brought to the bar. of the court to answer his 
contempt for not answering, and shall neglect so to 
do, the plaintiff shall be at liberty, instead of pro- 
ceeding to have the bill taken pro confetao, to put ia 
such an answer to the bill as herein«after is men- 
tioned, in the name of the defendnht, without oath 
or signature ; and thereupon the suit shall proceed 
in the same manner as if such answer were really the 
answer of the defendant. 

xii. That in any cait where, upon the application 
of the plaintiff, the court shall be satisfied that jus- 
tice cannot be done to the plaintiff without an 
answer to the bill or to the interrogatories from the 
defendant himself, it shall be lawful for the court to 
order the defendant to remain in custody ujitil 
answer or further order. 

xiii. That where the defendant is in contempt for 
not appearing ur not answering, and in actual custody 
under process for such contempt, or being already 
in custody shall be detained by an attatehment for 
such contempt, and shall not, where the contempt is 
for not appearing, enter an appearance within 
twenty-one days alter he is lodged in gaol or prison, 
or the attachment ia lodged against him, (he being 
siready in prison,} as the case may be, or, where the 
contempt is for not answering, put in an answer 
within two calendar months after he is lodged in 
gaol or prison, or the atuchment is lodged against 
him, he being already in prison, the plaintiff shall 
(as the case may be), within fourteen days alter the 
period computed from the expiration of such twenty- 
one days within which he may by the provisions of 
this Act be able to enter such appearance, cause an 
appearance to be entered for the defendant under 
the powers of this Act, and shall at the expiration 
of such two calendar months proceed to take the bill 
proeonfeuo, or in default of so doing the defendant 
shall, upon application to the court, be entitled to 
be discharged out of custody without paying any of 
the costs of the contempt. 

ziv. That where a defendant is in custody for con- 
tempt in not answering, and shall bie able to put in 
his answer by borrowing or obtaining a copy of the 
bill, without taking an office copy of the bill, he shall 
not be compellable to take any such copy, but the 
clerk in court may require him to make an affidavit 
denying his ability inconsequence of poverty to pay 
for an office copy of the bill. 

XV. Provides for the execution of deeds and asimr* 
ances by persons in contempt. 

xvi. Provides for the delivery of papers and docu- 
ments by persons in contempt. 

xvii. That in any other case of a commitment for 
contempt, not herein specially provided for, the court 
may make such orrler for the discharge of the pri- 
soner, upon any such terms, and making, If the court 
shall see fit, any costs, costs in the cause, as to the 
court shall seem proper. ' 

xviii. That where any person committed for a con* 
tempt shall be entitled to his discharge npon apply- 
ing to the court, but shall omit tu make such appli- 
cation, the court may compulsorily discharge such 
person from custody. 

xix* That where any party obstinately retains pos- 
session of lands, after a writ of execution of a de- 
cree or an order for delivery of possession has been 
duly served, the party issuing it shall be at liberty, 
uptm an affidavit of service of the writ of execution 
and demand of possession and refusal, to (»btain the 
usual order of course for the writ of assistance to 
issue, and that the intermediate writs of attachment 
and injunction further commanding the party to 
deliver possession, or any other writ, shall be un- 
necessary. 
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XX. Tin keepert of etery priton whhin th« citj 
<yf Iiondon to be inuters eztmordiiiary for the por- 
posesof this Act. 

Sec> 16 enacts, that the Insolvent Debtors Act 
shall extend to all process issuing from any cooit of 
eqotty for any cpntempt of snch court for non-pay- 
ment of money, or of costs, charges, or expences in 
any such court ; and that in snch case, the said dis- 
charge shall be deemed to eitend to all costs which 
such prisoner shall be liable to pay in consequence 
or by reason of such contempt, or on purging the 
same. (See 7 Geo. IV. c. 7, s. 30 and 75.) 

Sec. 17 enacts, that where the process of con- 
tempt is for the non-performance of an act, and he 
has not paid Hre costs of the contempt, or the insol- 
vent has folly answered the plaintiira bill or inter- 
rogatories, or otherwise cleared his contempt, 
except as far as regards the payment of the costs, 
or it has become in event unnecessary for him to do 
the act for the nonperformance of which he was 
fcoromitted or attached, the court of equity in which 
the snit is depending shall, upon the application of 
the party in contempt, discharge him from the same, 
except as the costs thereof, for which he shall re- 
Bsain in eustody, and such costs shall be deemed 
within the provision lastly herein-before contained, 
and he shall be dischargeable therefrom, and from 
the process of contempt, in like manner as if the 
process of contempt were for nonpayment of money 
or costs. 

Sec. 1 8. Powers given to the court of Chancery 
to extend to the lord keeper. 

Sec. 19 enacts, that such of the roles to be 
adopted by the court of Chancery as are numbered 
fh>ro five to twenty, both inclusive, shall be adopted 
by the court of Exchequer. 

Sec. fO enacts, that the powers contained in such 
last- mentioned rules are extended to the court of 
Kxchequer. 

Sec. tl enacts, that wherever this Act, in des- 
cribing or referring to any person, or any convey - 
nnce, transfer, matter, or thing, uses the word 
importing the aingolar number or the masculine 
gender only, the same shall be understood to in- 
clude and shall be applied to several persons as well 
as one person, and females as well as males, and 
bodies corporate as well as individuals, and several 
conveyances, transfers, matters, or things respective- 
ly, as well as one conveyance, transfer, matter, or 
thing respectively, unless there be something in the 
subject or context reptignant to such construction. 



JUDICIAL CHARACTERS.— No. i. 

LORD LTND»9ftST. 

Iw our last Number (a), we directed our 
attention to the judical character of the late 
Lord Chaucellor. We now resnme the 
subject. 

We shall first inquire the amount of busi- 
ness actually dispatched by the late lord chan- 
cellor. When he took his seat, the following 
matters were to be disposed of by him : 
Pleas and demnrrers - • 19 

Appeals and rehearings - • 109 

Caases .... 5^5 

Farther directions and exceptions • 149 (b) 
besides bankruptcy petitions. 

(a) See ante, p. 65. 

{h) This statement is taken from the books of 
causes set down (or heariag, delivered to counsel at 
Uie beginning of ewry term. Set Cwper't ParVui" 
meniary Proceedingt, p. 14^. 



His lordship f^om Easter Term, 1627, to 
Hilary Term, 18-28, disposed of thirty-four 
appeals, besides hearing bankruptcy and lu- 
nacy petitions, and motions, and presiding in 
the House of Lords ; and he has since pro- 
ceeded pretty nearly at the same rate, ihis 
%vas perhaps as much as could be expected of 
a juai(e unacquainted in a great uMasttre with 
the practice of courts ^ equity. At the same 
time it is proper to observe, that the arrear in 
his lordship's court was considerable, and 
some fresh assistance or some other arrange- 
ment for the despatch of equity business was 
absolutely necessary. 

It is undoubtedly the fact, that it was bis 
lordship's practice to confirm the ju'Igmeht in 
the court below. This in stime measure 
tended to discourage appeals. It is to be oh* 
served, also^ that he rarely changed aa opi- 
nion once forined: it was, indeed, aknost 
impossible to shake his fixed determinatton. 
His habit of examining an advocate during 
his address to him, although it often tfaretr 
considerable light on the matter discussed, 
was, nevertheless, very embarrassing to the 
counsel, and often confused and interrupted 
his argument. The learned lord could not, 
apparently, entirely break himself of the 
mode of conducting a cause in> the courts 
which had been mostfamiiUr to him, and was 
too apt to consider the counsel employed as 
witnesies, and mere deposiiariea of the facts of 
the case. It is proper to observe, however, 
that no judge ever treated the bar with greater 
kindness or courtesy. Indeed, perhaps no 
lord chancellor ever enjoyed so much personal 
regard with his own profession as Lord 
Lyndhurst. 

The chief characteristic of his judgmenU 
was their direct application to the matter to 
be decided. They are, therefore, in f^eneral 
very concise. They do not attempt to decide 
or infiuence other points ; they never run iato 
{(eneralitiea or wander into extraneous sub- 
jects ; they never, to vse a vulgar but appro- 
priate phrase, beat about the bunh ; they are 
direct, plain, and straightforward ; they go at 
once to the point, and they decide it on so 
clear and satisfactory a ground, that they can 
be safely acted upon in practice. A counsel 
can say, at any rate, he has the lord chancel- 
lor with him, and those who have to advise on 
the property and interests of their clients, 
and have had experienoe of the juc^ments of 
other judges, well know the value of tlu< 
quality. His lordship carried to the bench 
the keen perception of the real difficulties of 
the case which so remarkably dtstingnished 
him at the bar. No judge who ever sat on the 
woolsack, discussed the evidence in the cause 
in so masterly a manner. This we think was 
his main qualification for his office. Hi^ 
knowIed|(e of the doctrines of equity was 
necessarily limited, but be looked througii all 
the cases on the subject before he decided ; 
and as his information on the laws of property 
was very extensive, there is scarcely one <» 
his decisions which has met ivith the disappro- 
bation of the professioD, and we are of opi- 
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nioa tkat if ke only had Mt two years more, lie 
wottid kaire been one of the best equity jiid|^ 
e?ef knofrn. 

We have now l«d before our readers our own 
opinion on the judicial character of Lord Lyad- 
hurst (a), and we have given them the means 



(a) We ire iIwaTB anxious to present oar fesders 
with the opinions of others on the matters dieeiissed 
ia our pages, particularly when |hey differ from oar 
van, as they baVe the means of forming a conclusion 
for themselVea. We shall, therefore, quote from 
tlirse eentempoiaries, three separate characters of 
Lord Lyadhofst. 

We shall first give Lord Brougham's qpinion of 
the late Lerd Cbaaeellor. 

" Did any one doubt," said that eloquent states* 
ma, ia the isat debate in the eowt of Chaaceiy 
iftei I^oid Lyndbuffst'a appointment, "that the 
piewnt lord chattOsHor, though not edueated in the 
Sqtitjr courts, was a man of great legal talents, and 
oft strong, manly, and iadepeadent mindl He 
p oM M sed a remarkshls power of simplifying and 
dnlijig with the most oomplicated questions* It 
was the remark of those who had the greatest ex- 
perieoce in Westminster hall, that no man knew so 
veil how to split the nut, throw away the husk, 
awl get at the kernel. He was a man qualified for 
refonning the court and anxious to save its time ; 
it wai the geoaral apioion that he exoeUed in this, 
ind tJ^ he eoold make np for that delect an his edu- 
cation in not being bioagbt np in a coort of Eqaity, 
Ybich was not his laiilt» but hismisfortnna." 

We shall next quote two able characters, the imt 
imfiarorabie, the last favorable, to the late lord 
chancellor ; the former by the aothor of the « Lettres 
Vr la Cour de Is Cbaaoellerie," the latter by the 
utbor of " The Life of a Lawyer." 

" Le Garde de Roles, M. le Chevalier Copley, a 
CQouneQc^ sa carriers judiciaire daps une cour doat 
toutes lea regies et tons les principes different en- 
tierement de ceux de la Chancellerie ; il fait done en 
ce moment son noviciat dans cette demiere cour | 
et je vous a(vou6 que oe plan me semble bien pen 
xataooaL Le Chevalier Coj^y est memhre de la 
dttmbre da communes, on je lui ai entendu proniHi'' 
OK un txea befl« diseonrs au sajet dea Catholiques 
Irltodeis, mais on m'a sssurs dtpeis que la sseiUeaie 
psitie de ce disopors. avait M piU6e dans una bro> 
chuie d'un certain Docteur Phillpotts. XI paroit 
<)ue cW son eloquence a la chambre qui lui a valve 
■a Dominauon a la place du Garde de Roles. J'ai 
leacontr^ leGarde deR6les dans differ^ntes reunions, 
Mb manieres et sa facon de sliabiller n'indiquent 
socunement le magistrftt et autant qu'on pent en 
JQgsr, il est plus port6 a ambitionner les succes de 
ttlon et cenz.da la tribime .politique, qu'il n'a de 
gout pour sieger dans une cour judiciaire.. Ausem- 
nencement de son entr^ dans ses nou^elles fonc- 
tions il s'^toit donn6 la peine de bien approfondir 
^IBelques proces difficiies : auasi ses jugements 
•loieot ils plus soign^, comme s'il eut tqiuu pron- 
ver SOX avocata que s'ihavoit pen d 'experience il y 
Buppl^eroit par son talent et son esnnt. Mais oe 
beaa tele n'a pas dur6 : il est fadle de s'apercoToir 
qae la cour n'est que Tobjet secondaire de ses pen- 
s4es. D^on autre ofitd on pent stouter a ce portrait 
qus ces manieres agreablea et pdhes en foot on 
homme bien vu dans le monde et qu'a rexoeption 
de quelques anciens avocats jaloux de son ^16vation 
^ Sit ganexalement tam€ par le barroan." 



of correctinj? that opinion if it be wrong, and 
forming a juster one. We can have no rea- 
son for attempting to mislead them ; we are 
only anxious that they should have ample ma- 
terials for coming to the right conclusion. 



Under the name of Lord Karderly we easily re- 
cognize the traits which distinguish Lord Lyndhurst. 

"Perhaps I may be allowed to give my opi* 
nion of Lord Chancellor Harderly, as a judge 
in equity, as I had very considerable opportuni- 
ties of forming a correct judgment of him. He 
had practised all his life in the courts of com- 
mon law ; and a man of less talent might have 
shrunk from the enormous duties which a lord 
chancellor haa to perform, a part of which he was 
necessarily unacquainted with. He applied himself, 
however, to its business with all that vigour, eoergyw 
and devotedness to the subject, whi^ distinguished 
him so remarkably whilst at the bar. It was a 
gpreat thing to see him struggUn^ boldly with the 
most difficult questions, because bis attention must, 
in his former life, have been but little, if at all, di- 
rected to them ; and even on these be would often 
throw a stream of lipht which astonished those most 
conversant with their intimacy. His mast admir- 
able quality was, his manner of seizing upon the 
most important feature of the case, from a mass of 
other topics which was presented at the same time 
to his view. He also exercised a most useful 
control over the bar. No judge could shew more 
benignity or kindness to an unexperienced advocate. 
The attention and respect which he paid to the 
youngest barrister who addresaed him, the en- 
couragement he offered to the timid, and th«k protec- 
tion he extended to those who wess likely to he 
oppressed by the more fluent and ready, acquired 
for him the uniyersal love and veneration of the bar. 
But he was also remarkable for his skill in restrain- 
ing the exuberance of the practised advocates of his 
court. Without ever giving offence, he always en- 
deavoured to direct the arguments to the proper 
channel ; he immediately mected any thin^ tlmt 
was fallacious or likely to obscure the matter m dis« 
pute ; he rigidly pointed out the difficult portion of 
the ease. By these means he introduced a more 
logical style of reasoning amon^ the counsel, and 
saved much of the importaat time of the court. 
He iJways prevented difliiseaees of argument; and 
checked all inqniiy into extraneona matters. 

'* As to his jodgmento they never displayed 
any profound knowledge of equitable princi|)les ; 
hot they were always dear, decisive, and precisely 
to the point. The grounds of the decision were 
always distinetly shown ; the cases that were re- 
ferred to never distorted with a view to show his own 
ingenuity. He very soon acquired a com|petent 
knowledge of the pxacdce of the court, a poruon of 
hia duty which at first must have been difficidt, if 
not distressing ; nor was he slow in contriving a 
remedy for any evils therein. He very soon esta- 
blished a practice of his own, which was much more 
aervioeable for effecting the just porposes of the 
coort than the one he superseded ; and this he did 
not attempt all at once, but fh»n time to time issned 
such orders as were necessary, well knowing the 
evils of destroying a mass of technical formality at 
one blow, which, however absurd in itself, (and 
much was indeed absurd in the praotice of the 
court of Chancery) had become entwined with the 
habits and customs of the praciitiooaca.'' 
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CHANCERY REFORM. 



The substance of the following suggestions 
was printed for private distribution last 
session, and mentioned with approbation 
during the debates. With the author's 
leave, we publish them in an abridged form. 
They were originally written on the occasion 
of Ailr. Spence having published a project of 
Chancery Reform. 

Tliey assume, that the way is cleared, and 
interested opposition obviated, by a general 
measure for taking into hand most of the 
existing fees, and forming an accurate account 
of all utviful gains ; so as to continue to pre- 
sent occupiers their existing lawful incomes, 
(until proper remuneration for the efficient 
officers is matured by persons appointed for 
the purpose,) and to secure compensation for 
those who are permanently reduced. 

They assume also, that the head of the 
court should henceforth be paid by a salary, 
and not by fees, 

I. Siihpawu and other fFrits, 

A stamp to be deposited at a public office 
for sealing writs, at all times, at a fixed fee 
of small amount. Subpoenas to be open 
writs, prepared and brought by solicitors for 
sealing. Othtr writs to be also open, and 
brought in the same manner by tiie party 
makiig them out. All the defendants to be 
named (if plaintiff chooses) in one subpoena, 
which should be served by copy ; and to be 
returnable six days after service in the coun- 
try, and four days in town. Private seals to 
he abolished, and all other charges and dues 
which at present attend the operations of the 
great seaL* 

II. Six Clerks. 

The office of these gentlemen, and of course 
their fees, to be abolished. Two record 
keepers, or filers, to be appointed instead; to 
be paid by a fixed fee on each proceeding. 

Ansivers in town to be sworn before the 
record keepers at their office, and filed at the 
same time. 

III. Clerks in Court, 

Office copies to be made in a useful form, 
on brief paper. The charge not to exceed 
6d. a folio, being 2d. more than a remunerat- 
ing charge of 4d., as a compensation for a 
clerk in court's attendances, tudvice, &c. 

Their attendances and fees on taxations 
will be abolished, as unnecessary, on the ap- 
pointment of taxing masters. 

^ As these and other necessary reforms will 
diminish the occupation and gains of these 
officers, their number to be reduced. 

IV. Answers, Examinations, Sfc, 

These should be sworn, in country cases, 
before any master extraordinary, the oppo- 

* This suggestion is contained in a communica- 
tion by a former correspondent, but we leave it here, 
in order to render the present series complete. 



site party having notice, and bringing a second 
master if he likes They should then be sent 
by post (under seal of the master taking them, 
ana of the post-master receiving them of 
him,) to the record keepers ; and not by spe- 
cial messengers. 

Commissions for these purposes (with all 
their accompanying charges of orders, certi- 
ficates, &c. where now wanted,) to be abo- 
lished as useless. 

V. Evidence, Examiners, fyc. 

This head requires separate and most care- 
ful investigation; and some experiment should 
at least be made for improvement: nothing 
can well be more unsatbtactory and irrational 
than the present plan. 1'he *' Chancery 
Report" on this bead satisfied no one. 

Country depositions to be sent to the record 
keepers by post, as before observed ; all office 
copies to be on brief paper, as above. 

VI. Affidavit Office. 

Office copies to be made in a useful form, 
on brief paper, and at 4d. a folio; which 
leaves ample profit. A fee of 6d. to be paid 
besides for filing, and for searches. 

Affidavits in town to be sworn at the affida- 
vit office, on filing them. 

To prevent delay, every person filing ao 
affidavit should deliver a copy the same day 
to the opposite party, who should be at lil»er- 
ty to examine it, for a small fee, with the ori- 
ginal 

VII. Interlocutory Orders, 

All orders of course to be replaced by rules 
(as side-bar rules at common law) without 
counsel's hand. Short printed forms to be 
always ready, so that no delay mav take place 
in having what is wanted on application. 

The subjects of many common motions or 
petitions (within limits to be defined, but in- 
cluding all matters of ordinary practice, appli- 
cations to tax bills, &c.) to be capable of beiog 
sought by summons, without counsel: for which 
purpose one judge, or two of the masters, t<> 
sit twice a week if necessary. Nothing would 
more effectually cut off expense and delay 
than this. 

The subject matter (or part of the subject 
matter) of what is sure to be the decree at the 
hearing, to be anticipatable by motion or pe- 
tition. 

VIII. Decrees, Orders, 4rc. 

Recitals of pleadings, (except the prayer of 
the bill,) reports, &c. to be abolished. 

Might not the court often save references 
by computing interest in court, or on affida- 
vit before the re«*istrar ? It could do it as weU 
as judgea do at Nisi Prius. 

IX. Enrolments, 
Enrolments of decrees, &c. to be abolished 
as wholly useless ; the registrar's book being 
a sufficient record. 

X. Appeals, 
Appeals to be limited to a certain fix^° 
period after the decree or order, uolesi i>y 
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tpecial leave of the court, and on affidavit 
snowing satisfactory cause for the delay, and 
stating the grotind of the supposed error, and 
denying purposes of vexation or delay. Coun- 
sel'« certificates in appeals to lie either dis- 
pensed with. Or to be made by otu counsel, 
and more specific. 

Petitions of appeal and re-hearing to state 
the order only, and not all the pleadings or 
proce^dinifs. 

Tlie deposits to be paid to the accountant 
general, and paid out in a summary way, as 
now by the registrar. 

XI. Writs of Execution of Orders and 
Injunctions. 

These writs to be abolished, and the orders 
to be served instead; or the writs to be short, 
ud to contain only the mandatory matter. 

The court to be armed with proper writs of 
execBtion of its decrees for levymg money, 

(To be continued.) 

COMMON LAW. 

Interpleading Bill, and Payment of Money 

into Court. 
Mr. Editor, 

I hsve read the Bill brought into the House 
of Lords, and which is now in the House of 
Commons, with great satisfaction, and I am 
sore it will be approved by ttie profession 
generally, because it will save time, trouble, 
and expense, and confer benefit on the public. 
But I hope some provision will be introduced 
into the bill, authorizing the court to order the 
money in dispute to be laid out in exchequer 
bills or stock ; otherwise it may remain unpro- 
ductive for a considerable time, to the great 
injuiy of the parly entitled thereto. The 
consideration of this subject brings to my mind 
the propriety of alt moneys which are paid into 
a court of law, being invested in the Bank 
of England, in the name of a public officer, 
to be drawn for in the same manner, and with 
the same safeguards as are adopted in the 
courts oif equity; and of authorizing parties 
when money is paid into court under a plea of 
tender or otherwise^ to apply to a judge or to 
the court, for leave to direct such money to be 
laid out in exchequer bills or stock. 

It will not for one moment be supposed that 
I mean to raise the slightest possible doubt as 
to the integrity of the present most excellent 
officers of the court, to whom monies are paid, 
snd who have the full power and control over 
luch monies ; but a time might arrive when an 
officer, whose dutv it would be to receive 
money, might be of a totally different descrip- 
tion, and whose extravagance^ necessities, or 
imprudence, might lead him to ti^ethe suitors 
money. Such a state of things ought to be 
guarded against, and I see no reason why the 
same security which prevails in courts of equity, 
should not prevail in courts of law. 

The present seems to be a fit and proper 
opportunity for establishuig those guards, as 1 
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well know, from my own practice and experi- 
ence, that very large sums are frequentl}r paid 
into the court of Chancery in cases of inter- 
pleader, and there remain for a considerable 
time. 

I would add, that there seems to be an omis- 
sion in that part of the bill which relates {o 
certain claims to property seized by the sheriff*. 
I allude to the omission of a clause similar to 
that in the first part of the bill, which autho- 
rizes a judge or the court to bar the claim of 
• party, in case he shall not appear, or shall 
neglect or refuse to comply with the rule or 
order of the judge or court. 

I hope that the use I am now making of the 
Legal Observer t is in accordance with thesplfil 
and intention of its establishment. 

I am, sir, 

Your humble servant, 

An Early Subsckiber* 



ARBITRATION BILL- JUDGMENT AND 
EXECUTION BILL— WITNESSES' BILL. 

Mr. Editor, — ^The pa^^sing of the Bill, com- 
pelling parties to go to an arbitration where the 
subject of an action is matter of account, which 
cannot properly be gone into by a jury, will 
be hailed with pleasure by the profession, who 
are frequently exposed to the most unpleasant 
reflections from their clients, when, having in 
proper cases advised a reference to save ex* 
pense, the award happens to be made against 
them. But it appears to me, that there are 
some omissions in the bill# which I take leave 
to point out. 

1. The nomination of an arbitrator. Parties 
frequently prefer three arbitrators, each having 
one, and the third bein^ named by the two. 
The bill, therefore, should provide for the ap- 
pointment of arbitrators, in case the parties 
wish for more than one. But in case the two 
arbitrators should not agree in the third, then 
the court, or judge, ought to appoint such third. 

2. Swearing of witnesses. The bill does not 
provide for the swearing the parties, and for 
authorizing their examination, should the arbi* 
trators or parties require them to be examined. 

3. Power of the arbitrators to proceed ex- 
parte. This should be given in cases where the 
opposite party does not attend after an ap- 
pointment of the parties living in town, or within 
five miles of the place of meeting of six, or in 
the country, and at a greater distance, of tea 
days. 

4. Enlargement of time. The time within 
which an award ought to be made often expires, 
and is by mistake of the arbitrator omitted to 
be Enlarged. When this is the case, and I 
have experienced it to tiie great loss of my 
client, the court, or judge, should have power 
to revive the arbitration, or to send the case to 
another arbitrator. 

5. Power to make an interlocutory award. In 
many cases where an arbitration has lasted a long 
time, great injustice has been done by the want 
of power in an arbitrator to make an interlocu- 

K 



90 



Arbitration, Judgment, and fFitneue^ BilU. 



lory aw ard. For example; luppcMe, as is often the 
case, that accounts are so voluminous and com- 
plicated tiiey cannot be finally wound up or 
concluded in a short time, or tliat it becomes 
necessary to send to foreign parts for returns, 
or account sales, or other information: if it 
should appear that one party clearly has in his 
hands a sum of money belonging to the other, 
or owes such other, at all events, a certain 
sum, liable to have it increased, but not dimi- 
nished, the arbitrator should have the same 
power as a court of equity, either to order the 
money to be brought into court, to abide the 
final award, or to be paid to the opposite party. 
At present the arbitrator can make no interlo- 
cutory award, but must wait the final award. 
Thisy I can affirm, is no fanciful case, for such 
has passed under my own observation. 

6. Power should also be vested in a judge, 
or in an arbitrator, to order a commission 
to examine witnesses, &c. as on a trial. 

I cannot, however, part with the subject of 
arbitrations, without avowing, that in many 
cases they have been more tedious, more 
expensive, and less satisfactory, than any action 
at law, or any suit in equity, and therefore 
those who believe that arbitrations are so bene- 
ficial to the public, are greatly deceived. 

Judgment and Execution BilL 

However desirable it may appear to issue an 
execution as soon as an inquiry is executed, 
or a verdict obtained, such a proceeding will 
be productive of great distress and misery. 
In disputed claims, where a defendant consci« 
entiously believes he has a righteous defence, 
what will be his situation if a verdict contrary 
to his expectation be found against him? A 
judge cannot be aware of a merciless creditor, 
or or the state of a defendant's funds. Not ex- 
pecting a verdict against him, a defendant will 
not, and cannot be prepared to pay the amount, 
and consequently the ruin of himself and fa- 
mily, and the total destruction of his credit 
from the exposure of his inability, will inevitably 
follow. I am not now adverting to mere trade 
debts, but to claiins which may be established, 
although fair mailer for litigation. To pro- 
vide for the amount of such claims, time should 
be allowed to the defendant, not as matter of 
grace and favor, but as a right, otherwise the 
latter alternative which I have adverted to, will 
take place. For I might fairly ask, how few men 
are there in the middle walks of life, who could 
call in (heir debts or sell ofTtheir stock at almost 
a moment's notice ? The Bill would seem to 
allow time to be granted only where the sub- 
ject is deemed fit for consideration or review 
by the court above. For the sake of the pub- 
lic, and to avoid the dreadful consequences 
which would follow from hasty executions, I 
do ho))e the bill will, in some respects, be modi- 
fied ; but f by no means wish to screen or 
guard the fraudulent debtor, who would take 
advantage of the time which elapses between 
the verdict and judgment, to fly the country 
and defeat his creditors. 



. lo the same bill is contained a repeal of the 
clause in the Bankrupt Act, which refers to 
executions under cognovits; but why should 
not the clause l^e repealed so far as concerns 
judgment by default ? It is, indeed, a de- 
plorably hard case for a plaintifT, after he has 
sued his debtor to judgment and execution, to 
be deprived of the benefit of that execution, 
because it was not obtained after verdict. 
This clause, as in the Bankrupt Act, has led to 
the increase of trials and expense far be- 
yond what might be conceived. I trust, 
therefore, the repeal clause will include judg- 
ments by default, as well as judgments under 
cognovits, 

ffitnesses" Bill. 

This is an excellent bill, and will be most 
advantageous to the suitors, and the public. 
There is, however, no power given to execute 
in this country commissions from the courts in 
our foreign dominions. This power seems to be 
necessary and proper for the benefit of His 
Majesty's subjects in those dominions, and 
will therefore, 1 hope, be included in the bill. 

Indeed, the difiliculty of executing commis- 
sions in foreit^n parts, when the witnesses refuse 
to be examined, and of executing commissions 
in this country from such foreign parts, when a 
like refusal takes place, is such, that I hope 
treaties between nations hereafter to be made, 
will contain reciprocal powers on this head, and 
that they will be legalized by the legislature. 
This, however is beside the present bill. 

The clause restraining the use of depositions 
under commission, unless the party be be- 
yond the jurisdiction of the court, or dead, or 
unable to attend from permanent sickness or 
infirmity, will, I hope, be relaxed, in case 
the party is proved to be so ill as to render 
it impossible for Kim to attend the trial, aU 
though not previously sick or infirm. 

If I have made any suggestions useful to the 
public, or the profession, I hope that repre- 
sentations vvill be made to the Attorney-general 
and Solicitor-general on the subject, by the Law 
Society, or some influential member of the 
profession, and I flatter myself they will be at- 
tended to and considered ; but, whatever may 
be the fate or effect of the suggestions, or re- 
presentation, I shall be content with having 
contributed my mite on this occasion. 

In the ca^^e of a recent Act I have reason to 
believe that, had >ome suggestions made by 
practical men been attended to, much litigation 
and expense which have arisen upon the con- 
struction of the Act would have been avoided. 

I am, Sir, 

Your obedient servant, 

A Practical MAhr. 
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REVIEW. 

1. ^n Eitimate qf Mr, Brougham* $ Loedi 
Court Bill. By an Observer. London, 
1830. Maxwell. 

2. A Letter to those Persons who have fre- 
quent occasion to sue for the recovery ofDehtSf 
or who necessariiy give or take Credit on the 
proposed District Law Courts ; Arrest for 
Debt ; and Insolvency, fTith the form qf a 
Petition to Parliament thereon^ and against 
imposing heavy Burdens on the Country, and 
seriously increasing the influence of the Crown, 
by the establishing suah Courts. London, 
1830. Hodson. 

Both these writers are averse to the establish- 
ment of the proposed local courts. We intend 
to^ive the substance of their arguments, with 
a few extracts from each pamphlet. 

It is argued that all sweeping innovations 
are injudicious and dangerous ; which opinion 
is fortified by the authority of the Edinburgh 
Review, in the following quotation : 

"We believe it may be laid down as a maxim 
inrariably true, and of the most universal applica- 
tioo, that the best and most effectual plan of im- 
I>roTemeiit is that which does the smallest violence 
to the established order of things ; requires the least 
tdTentitioas aid, or complex machinery, and as far 
Si maj be, executes itself. It is from ignorance of 
tlus principle that the vulgar perpetually mistake a 
great scheme for a good one \ a various and compli- 
cated, for an efficacious one ; a showy and ambitious 
piece of legislation, for a sound and useful law. 
Hence too their almost invariable discontent with the 
nost salutary measures, grounded oo knowledge of 
boman nature, regulated by cautious circumspection, 
pointed towards attainable objects, and reaching 
them by safe and familiar courses. The history of 
homaokwa is full of passages fatally illustrating 
this remark ; for unhappily the lawgivers themselves 
bare too often belonged to the vulgar class of rea- 
■onen, whose errora we have just described."— 
£^a6ttrg& Review, vol. xxxiii. 

Alterations being contemplated iti van* 
ous parts of common law procedure, it ts 
urged that the whole of these alterations 
should be brought under the consideration 
of the same persons, and at the same time; 
that otherwise, the different parts of the sys- 
fcm can never work well together : that, for 
instance, the avowed object of Sir J. Scarlett's 
proposal for altering the law of arrest, was 
to check injudicious credit; while the Local- 
court Bill would have a directly contrary effect: 
and again, that while three new judges have 
recently been added to the superior courts, the 
new bill would, according to the estimate of 
its proposers, withdraw from those courts nearly 
the whole of the business : that the new courts 
ve unnecessary, as the proposed objects may 
be achieved, with greater certainty and less 
inconvenience, by the removal of aout^es in the 
superior courts ; that the convenience of mak- 
JQg the metropolis the centre of legal proceed- 
ings, has been long felt and acknowledged, and 
that even the real-property commissioners are 
recommending metropolitan registration : that 
the alleged benefit of bringing justice home 
to every man's door is fallacious, inasmuch as 



it it assumed that debtor and creditor live in the 
same neighbourhood | whereas they frequently 
reside at a considerable distance from each 
other ; that in these cases the bill directs that 
the venue shall be laid in the district where 
the defendant resides ; and consequently, a 
London plaintiff suing a defendant in Not^ 
thumberland, must take his witnesses to New- 
castle ; a plaintiff at Birmingham, suing a 
defendant at Penzance, must take his witnesses 
into Cornwall, and so forth, it is matter of 
notoriety that the far greater proportion of the 
debts contracted in the great seats of manu- 
facturing and commercial industry, are by [jtt* 
sons residing at a considerable distance. 

Ft is contended also, that the proposed ad- 
vantage, in point of expedition, is equally 
fallacious. In the county of Kent, the Bill 
provides only, two sittings in the year, except in 
the town of Maidstone, and there are already 
two circuits. The author of the Estimate adds, 
that ** with regard to cases arising between 

Carties at a distance from the county town, a 
etter arrangement of the circuits would go far 
to meet the evil." 

But the great argument of the advocates of 
the new system, is founded on its superior 
cheapness. This is also controverted l>y the 
writers before us. They contend, first, that the 
evils of the existing system are greatly ex- 
aggerated ; for, though it may be true that the 
costs of going to trial for a small debt have 
often exceeded the debt itself, it should be re- 
membered thai more than nine tenths of the 
actions commenced, accomplish their object 
without going to trial at all ; and that a great 
majority of those which actually go to trial, do 
so without there being any question to try, and 
only because, writs of error being checked, 
the present state of the law points this out as a 
convenient mode of gaining time, if the evil 
of this latter practice be sufficiently crying to 
demand a remedy, it cannot be necessary to 
change the whole system of the administration 
of iusiice, in order to find one. 

out our authors not only vindicate the exist- 
ing law, but maintain that nothing would be 
gained by the new system in point of expense; 
that, on the contrary, an increased burden 
would be thrown on the public. 

" The expense of the proposed plan is also a for- 
midable objection to it. Judges and their officers, 
at the salaries proposed, (without taking any oo- 
count of the necessary expenses in many places of 
providing suitable places of business,) oflfer a sum 
total greater than the whole cost of the upper courts. 
It is true that the fees are expected to reimburse this 
in part. But if the suitor has to bear fees adequate 
to raising any considerable amount, he will be no 
gainer by the change; and, moreover, the loss on 
compensation to the officers of the superior courts 
will, for a long while* absorb all that can be 
received. And we should also take into account 
that the fees of all the courtSi if thus subdivided, 
(instead of central offices doing the whole business, 
as experience shews that they can,) must be placed 
permanently on a far higher scale than would other- 
wise be necessary." — Eitimate, p. 20. 

"As to the fees of piactitioners;— there was a 
hiatus in the publis led plan of last session [the one 
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of tUs acflsfon has not jet been printed,] the more 
to be regretted becaase great part of the question 
binges upon the way in which it shall be supplied. 
Either the proscribed cl&ss of suitors must have 
proper jirofessional asaistanoe, or they must hare 
mother misfortune added to their ban of exclusion 
irom the best law store, that of not even having the 
best article which tlie inferior market will supply. 
If they are to have respectable professional assist- 
ance, why are we to assume that the fees ought to 
be lower than the remuneration likely to be fixed for 
tlie same work in the upper courts. Mr. Brougham 
will, I believe, find that the scale of fees allowed is 
the same, or nearly so now, as it was fifty years ago. 
'ITie expected saving will arise therefore from lopping 
off extraneous and unnecessary formalities and 
causes of collateral expense in the progress of a suit. 
These prunings are as applicable to one court as 
another, and it is not probable that the reoitiToritcan 
in any court be paid for nt a less rate than that 
which has continued so loug. This, however, the 
cnromisdionera will doubtless inquire into. Those 
who would push reduction of charge beyond reason- 
able bounds, should consider whether it is likely to 
be a benefit to the community, to tlirowthe whole of 
this business, by inadequate remuneration, into the 
hands of those who will make up in quantity and 
indirect advantages what is wanting in the lair 
course of practice." — E^mate, p. 25. 

Great mi^pprehension seems to exist as to the 
exixinse arising from London being made the 
Cf nlre of judicial proceedings. The facts that 
in every cause a considerable portion of busi- 
ness mtist be transacted in London, and that 
it must be heard in the capital in the last resort, 
have been complained of, as imposing great ad- 
ditional expense upon suitors. «• It must," it 
has been said, " be discussed in London, and 
to London the agents must be sent, with great 
delay, and a great and unnecessary expense,'* 
An unprofessional person might make such an 
assertion from ignorance; a professional man 
could make it only from heedlessness. We 
quole on this subject the statement in the first 
pamphlet. 

*• By the established sjrstem of practice, the resort 
to one centre of justice is (contrary to the assump- 
tions commonly made) attended with ^terj trilling 
expense indeed. As much misconception on the 
subject seems to pervade not only the Edinburgh 
Reviewer's argument, but Mr. Brougham's speech, 
it may be right, once for all, to quote the substance 
of some practical observations on that point from a 
periodical publication. It appears, that on the 
present plan of conducting bu^iuess, tliere are only 
a few shillings difference in the cost of a town and 
a country cause, arising partly from postages, (which 
add three or four shillings 'to the Term-fee,) hut 
chiefly from the lengths of pleadings copied, which 
the proposed alterations will greatly, reduce : that, 
fart of the business being done in town, and part 
in the country, the fees idlowed, (which, except as 
before mentioned, are exactly the same,) are appor 
tioned between the country attorney and his agent, 
on the principle of a division of labour, without 
extra cost to the suitor : and that this division even 
takes place, in some cases, in town ; there being 
town attorneys who, though on the spot, find it 
convenient to employ an agent to attend to the 
practical department of their common law business, 
for the purpose of avoiding labour, responsibility, 
and the expense of having a part of their establish- 
meiit adapted to such matten."~£3»imafe, p. 12. 



In anolher place, the atrthor nys— 

" It may be useful to consider, what, in opposi- 
tion to the present fHcili^ of communication for 
notices, summary applications, &c.» will be the 
practical position of the parties in au action in one 
of the local courts ; the attorneys often living st 
some distance, in cross countries, even supposing 
that the controversy is almost between neighbour 
and neighbour, and not, as it most very oAen be, 
between inhabitants of different counties and distant 
neighbourhoods. 

" Where the distance is even ten miles, one 
journey to serve a notice or arrange a proceeding, 
will cost more than the whole difference of expense 
at present existing as between a town and a country 
cause. But how is the plaintiff to manage who bss 
debtors at a distance t He naturally consults his 
attorney where his case is, where his cause of action 
arose, and his witnesses live ; and must that attorney 
have an agent in every district town \ If he has 
not, how is he to serve notices, 6co., and to be 
served with the likel and if he has, a much worse 
and more expensive system than the present would 
arise (rem it \ because no such arrangement could 
take place as the quantity of business which must 
be so done enables the country attorney and the 
central practitioner now to form between themselves. 
By it the latter is treated as identified with the 
former, as much as a partner or clerk would be, and 
on that account no charges on correspondence or 
transactions as between them are allowed to increase 
the cost of a suit. But the variety of the communi- 
cating points have always rendered, and would con- 
tinue to render this impossible to be arranged in cross 
country correspondences ; so that these transactioos 
must be much more expensive. The second attorney 
employed has to be separately paid for what be 
does, as well as the original practitioner for instruct- 
ing him*' -^Estimate, p. 33, 24. 

The inconsistency of the proposed local 
courts, with the policy which dictated the abo- 
lition of the peculiar jurisdiction of the Welsh 
judges, is dwelt upon in both pamphlets. Th« 
abolition of the Welsh local cotrrts, by the al- 
most unanimous voice of the lesisbture, and 
the immediate introduction of other local 
courts, so as " to astonish tiie inhabitants of tiic 
Principalitv with their old friends under a new 
name,"* otteM seem a little extraordinary. *" 
exposing the evils of the Welsh system, the 
writers have the powerful assistance of thb 
PRESiiNT LordChancexxor. 

" Mr. Brougham's own picture of the defects of 
the local courts and judges of Wales, and the 
remedies, might save the trouble of enlarging oa 
this point • " In England you liave the first men-;- 
men of the highest education and exparience-^to *^ 
in judgment uponhfe and property. In Wales you 
have as judges, I will not say inferior men, but cer- 
tainly not tlie very fiist, nor in any respect such as 
sit upon what Roger North calls the * Cushion in 
Westminster hall.' 1 shall here show three great 
defects requiring a remedy mOst impcradvely. 
Oftentimes, those persons have left the bar, and 
retired to the pursuits of country gentlemen. 1 ^ 
not say that they are, for that reason, unfit for ^^ 
office of judge, but still they cannot be socompeteat 
aa men in the daily administration of the law, ^^ 
forming part of our Supreme Courts. In soma cases 
they continue in Westiounster haU, which u fiO 

• Estimate, p. 10. 
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mocb the wonoi ^eeM8» a man who It a jad|[e one 
half the year, and a barrister the other, la not 
likelj to be either a good jadge or a good bairiater. 
Bat a second and a greater objection is, that the 
Welsh jodges never change their drouits. One of 
them, for inatance, goes the Caermarthen drotiit, 
iBoiher the Brecon circait. and a third the Chester 
dicnit, but always the same circuit. And what is 
the inevitable cooseqnencel Why, thej become 
acquainted with the gentry, the magistrates, almost 
with the tradesmen of each district, the very wit- 
nesses who come before them, and intimately with 
the practitioners, whether counsel or^attomies. 
Tlie names, the faces, the characters, the hisuiries, 
of all those persons are familiar to them ; and ontof 
this great knowledge gtow likings and prejudices 
which never can by any poasibilitj cost a sliadow 
across the open, broad, and pure path of the judges 
of Westminster halU • • • 1 verily think that 
tha Priocipality would itself cheerfully pajr tlie first 
coat of a better system. At all events, add two 
jadges to your present number, and let them take, 
with the other twelve, their turn and share in the 
iNisioess of the country. Let the principality of 
IVaies be divided into two circuits, aud then you 
vill have the work well done, and quickly done, 
especially if you transfer the equity jurisdiction to 
the two courts of Westminster."— EsttJmite, p. 'l7, 18. 
Sir Robert Peel also agrees with Lord 
Brougham upon thia point. 

*' Sir Robert Peel, on the 19th of February, after 
suggesting the propriety of adopting in Wales the 
Koglish system of preventing the same judges from 
coostantly going the same cireoit, observed, " I 
l^ve a high opinion of the gentlemen who fill those 
offices, but I thifUi it abnoti impossible Jor any gentle^ 
SBen who go conitantly to the same tovym and districts, 
S0t to /ona ioeed and fanuUar eonnexiens and personal 
attaehiieats." — Letter, p. 6. 

" Mr. Brougham so eloquently exposed the dan- 
gerous consequences of judges going continually the 
lame rounds, that I shall not state my poor opinion 
00 the liability to prejudice and corruption of these 
local courts, or presume to do more than refer to 
the coDsideradon of Mr. Brougham's opinion on that 
head, requesting the reader at the same time to re* 
collect that if so much objection could be made to 
the Welsh jodges who did not usually reside in their 
districts, how much more may be made to the judges 
who are to live o/l the year amongst the suitors of 
dieir conrta.*^— Letter, p. 15. 

The following powerful picture of local law 
in Wales is from a respectable |)eriodical. 

** The judicial organization of Wales has recently 
hecome the subject ef very general complaint. What 
ve its defects 1 The despised jurisdiction* the sus- 
picion of partiality, the conflicting practice I Insuf- 
ficient judges appointed by the government, because 
in a great measure out of view of the public at large : 
■0 few barristers of ability attending on account of 
the narrowness of the field, that the plaintiff may 
easily secure a certain advantage by retaining one 
or two leaders : and attorneys, on the contrary, so 
ahounding by reason of the low rank they hold in 
the l^ncipaUty, and the cheapness of the very infe- 
rior education they reoeiva— so ignorant from tlieir 
limited pxactioe, and so needy and rapacioua withal, 
that no suit is ever dropped for want of care in fos- 
tering, no angry feeliogs are permitted to subside, 
uid a greater crop of litigation is produced on a 
given extent of territory, than four timea the space 
in England would bear."— Law Mag, 

We shall resume the subject in our next 
Number. 



A Collection of Statute*. comprUllng all the 
Public Acts, Civil ana Criminal, and Acts 
relating to the Colonies, passed in 2 GeoJF,, 
and 1 irm* IF. with Notes, thawing the al^^ 
terations made in the Law by each Statute, 
and an Index, By Alfreds. Dow ling, esq. 
Barrister at Law- London* 1830. Pheney. 

This is t very useful manual. The deaign is 
good, and the execution attests the editor's 
care and indastry« The preface* which we 
shall quote, states concisely, but clearly, the 
intention of the work ; and we have only to add 
that what is proposed is satisfactorily per* 
formed. We trtjst that the volume will receive' 
sufficient encouragement to induce Mr. Dow- 
iln{^ to persevere in his design of publishing a 
similar collection annually. 

" It has been frequently remarked, that a large' 
portion of the roa»$ formed by the annual statute 
book is perfectly useless to the lawyer, magistrate, 
or general render. 'Vht editor, therefore, thought 
that a puhlication freed from this disadvantage 
would be desirable. With that object it is propo- 
sed that the present work shall contain all pubfic 
Acts of Parhamcnt, Civil and crimitidl; local acts, 
when their provisions appear likely to interest a con- 
siderable portion of the community; and all Acts 
relating to the colonies. Every Act which centahis 
an alteration of the previously existing law will be 
accompanied by notes, stating the law as it before 
stood, and the extent ot the alteration thus effected. 
It will thus form a useful appendix to the collections 
of statutes already published by Messrs. Tyrrwhit 
and Tyndale, Collier, and Chitty. Local, temporary, 
annual, Scotch and Irish Acts, will be omitted. 
The first two classes can be interesting to a limited 
extent only, the third have appeared in tvery col- 
lection of the statutes already published, and the 
two last are not likely to be of interest to residents 
in this country. 

It is hoped that a work snay be published an-' 
noally on this plan, which will present every im- 
(lortaut legislative enactment in a convenient form 
and at a moderate price. T^ie Acts will be printed 
verbatim, and the reader may depend on their ac- 
curacy. 

Our next articles of Review will be as follow : 
Supplement to Tidd*s Practice ; 
Gow on Partnership. 

MINOR CORRESPONDENCE. 



[Undbb this new head will be inserted the 
Hints and Scraps of those who are too much 
engaged to write long communications — 
Queries — ^Answers to CorrespondentSj &c.] 

LordTen'^ekden, in bringing in his five 
bills this session, said he conceived ** too much 
caution could not be obsenred io innovating 
upon the usages of the common law courts, 
sanctioned as they have been by experience, 
and the authority of the most eminent men of 
the legal profession.*' 



Z. would wish to see a title of The Legal 
News, containing an account of the changes 
and reported changes in the profession— Bills 
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ia Parliament— *New Acts— JBfrthI— Marrbget 
and Deaths in the profession. 

^^* We are aware this would greatly in- 
crease the value of our work, but it would also 
nearly double its expence> by rendering it 
liable to the newspaper stamp duty. We 
trust that for the encouragement of literature 
and the diffusion of knowledge, this impost 
will be reduced, if not abolished. At present 
we can only accomplish the object of our cor- 
respondent by a monthly supplement 

A review of the work on legal Book-keeping, 
(a most essential and much neglected branch 
of legal study and practice,) would l>e de- 
sirable, especially since Lord Tenterden's Act, 
9 Geo. IV. cap. 14, had a most serious 
effect on the bills of the profession. Young 
men intended for clerks, should be well 
grounded in book-keeping before they com- 
mence, 

J. €• would like to see an account of the 
old law bookseller's shop, which is nearly 
pulled down in Inner Temple lane. It was 
formerly Uriel's, and then Pbeney's. Totlell 
lived in Fleet street, near the Middle Temple 
gate. 

A full list of the Englishzud Irish law books 
published in 1830, would be a useful article in 
January, 1831 ; and a list of American, Scotch, 
and French law publications for the year. Com- 
munications to the Editor would add to the 
correctness of the lists. 

L. S. S. would be oblised by any commu- 
nication on the history of oankert* checks, with 
their form in early times — the investigation 
will educe some curious matter. 



P. P. has heard that many valuable dona- 
tions have been presented to the library of the 
Law Institution. It would be gratifying to the 
memberiy to receive some information on this 
subject. 

AuDAX, who has assumed an appropriate 
name, (as would be sufficiently evident, if we 
publishied the whole of his letter,) tells us that 
*' if the Legal Observer contained more law, 
it would be a good publication." He avers 
that " our subscribers want information, not 
amusement.*' The biographical articles have 
particularly excited his wrath. This gentle- 
man should add to his boldness a little con- 
sideration for the wishes of others. So for from 
our literary articles being objected to, we have 
been again and again urged to render our 
pages of a still more popular character. We 
shall, however, be mindtui of the necessity of 
combining tho useful with the agreeable, and 
we trust each number will be found to contain 
a sufficient quantity of professional information, 
to entitle the work to the stipport of practical 
men. 



RBTUBKS OP WRITS. 

The inquiries of several correspondents were 
answered, so far as we are enabled to do 
so, by the abstract of the Bill inserted in 
Number V. page 69, which we presume will 
soon pass into a law. The first return of 
writs will then be the third day exclusive 
before each Term. The first and second days 
before term will also be return days, as well as 
every day in Term, except Sundays and ex- 
cept the last three days of Term. The new 
Act, we understand, will not alter the first 
general return of next Hilary Term as it now 
stands under the last Act, namely, Saturday 
the Sth day of January next, the last Act re- 
quiring it to be the fourth day before Term 
inclusive, and the proposed Act making it the 
third day er elusive. 

QUERIES. 

Wb insert the following questions at the request 
of " a Constant Subscriber,'* and shall occa- 
sionally reserve a space for similar articles. 
We do not undertake regularly to answer them, 
and should prefer that our voung friends would 
exercise themselves in looking through the au- 
thorities, and sending us the result of their re- 
search. Such exercises will be useful. 

A., who resides in London, draws a bill 
upon, and gets it accepted by, B., who resides 
in Dublin, is such a bill a foreign or an iuland 
bill ? 

A., who resides in Guernsey, draws a bill 
upon B., who resides in London. As stamps 
are not used in Guernsey, must such bill be on 
stamped or unstamped paper? 



RECENT DECISIONS IN THE 
SUPERIOR COURTS. 

The first decision, under the title *' Insolvent," 
is in accordance with that in the King v. Dunne, 

2 Maule and Sehoin, 201, and the King v. 
Edward Clifford, 8 Dowling and Ryland, 58. 
It is quite clear that the defendant would not 
have been entitled to his discharge, if he had 
been in execution on a judgment obtained 
against him in an action tor the recovery of 
costs. The cases of Roylance v. HewUne, 

3 M. and S. 282, and Tinmouth v. Taylor, 10 
B. and C' 114, are direct authorities to that 
effect, for the costs become a debt by the 
judgment. It would seem from both the last 
mentioned cases, that the court thought plain- 
tiffs in execution on a judgment were not 
within the 48 Geo. III. c. 123. The words of 
that statute evidently allude to defendants only. 
In the King's Bench, the application for tlie 
discharge of a debtor under the above Act is a 
rule absolute in the first instance, after due 
notice of the application to the plaintiff or his 
attorney, {Davies v. Rogers, 2 B. and C. 804, 

4 D. and R. 361, S. C.) In the Common 
Pleas it is only a rule nisi in the first instance, 
(Ex-parte Neilson, 8 Taun. 37, Magnay v. 
Gilkes, ib, 467.) Perhaps this variance of 
practice would be worthy the correction of the 
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judget, who are to settle the practice of the 
courts under 1 W. IV. c. 70, s. 11. 

The opinion of Mr. Justice Littledale, in the 
second case, under the head of " Insolvent," 
appears to us a very correct one. We mean 
the opinion entertained by himself, and not the 
one on which he acted in accordance with the 
determination in Robinson v. Sundell. It cer* 
tainlv could not have beeii the intention of the 
legislature to enable a man, who originally 
owed above 201. exclusive of costs, to obtain 
his liberation, and to keep in custody a man 
who originally owed a less sum, merely because 
he had given a warrant of attorney for the 
amount. A debtor would thus be placed in a 
worse situation, because he had sufficient 
honesty to endeavour to secure his creditor, by 
giving a warrant of attorney. For it is quite 
clear, that he would have been entitled to his 
<li%harge at the end of the twelve successive 
calendar months, if he had not given the warrant 
of attorney. 

We refer, also, to an important case, in 
which it has been decided that auctioneers are 
not liable to pay interest on the deposits in 
their bands. 

INSOLVKNT— COSTS. 

Lh moved for a rule to shew caose, why a defend- 
ant shoald not be discharged out of the custody of 
the sheriff of Yorkshire, under 48 Geo. III. o. 125, 
he htring r^^maioed twelve successive calendar 
months in custody on an attachment for non-pay- 
ment of costs, there not being a debt due exceeding 
the som of 201. exclusive of oosts. The defendant 
had been arretted on an attachment for non-pay- 
ment of 351. Ss. 6d. costs, in an action of ejectment, 
punaant to a rule of coort, and the maaier*a alio* 
cainr thereon. 

SeoiUnd shewed cause. The case of a defendant 
in cnstody on an attachment, was not within the 
statute. 'If it was within the statute, then the de- 
fendant was in custody for a debt exceeding 201. 
and therefore not entitled to his discharge. 

The court held the defendant not entitled to his 
discharge, as the case of a defendant in custody on 
•a attachment was not within the 48 Geo. III. c. 
m LUtledaU, J., M. T. 18S0, K. B. Doe d. 
Uptom V. fienSMi. 

INSOLVBNT— K;0STS. 

On an application to discharge a defendant out of 
CQitody, under the 48 Geo. 111. c. 123, on the 
ground of his having remained in execution above 
tweire successive calendar months, on a judgment 
for a debt under 201. exclusive of costs, it appeared 
that the original debt owing by the defendant was 
between 8 and 91. For the recovery of this, pro- 
<)eedings were taken, and the defendant ultimately 
fisve a warrant of attorney for the payment, by in- 
sialments, of the original debt and costs, which 
together amounted to more than 201. The instal- 
ments not being paid, judgment was entered up, and 
the defendant taken iu execution. 

It was contended, in opposing the application, 
that the debt for which the defendant must be con- 
sidered as in execution, was the sum for which the 
vranant of attorney had been given. It was for that 
som the judgment was entered up. Now the words 
of the statute were, that " all persons in execution 
<>& any judgment" not exceeding 201. were to be 
entitled to its relief. Here the defendant was in 
cQstody on a judgment for a suaa exceeding 201. and 



therefore was not entitled to' relief. Bobhmn t. 
Sundell, 6 Moan, 287, was cited in support of this 
argument. 

The court tras of opinion, that the original debt, 
" exclusive of costs," was the sum of between 8 
and 91. and that the difference between that sum 
and the amount for which the wanant of attorney 
was given, must be taken as costs. It was only by 
a technical and artificial construction, that the debt 
and costs, for which tlie warrant of attorney was 
given, could be considered as the debt for which the 
defendant was in execution. However, as the 
Conunon Pleas, in the case of Robinson v. Sundell, 
had ruled that the debt must be taken to be the 
amount for which the warrant of attorney was 

S'ven, the oourt must be bound by that decision* 
ule refused. LittUdaU, J., M. T. 1630, K. B. 
V. White. 

AUCTIONISB — XVTXRIST. 

In ta action against an auctioneer for the recorenr 
of interest on a sum of money deposited in his handia 
as part of the purchase money of an estate, the fol- 
lowing appeared to be the &cts. llie defendant, 
the auctioneer, had been employed by the plaintiff to 
sell an esUte for him. The sale took place in 18 1 3, 
and the defendant received 2,000L as a deposit, the 
amount of the purchase money being 10,0001. Soma 
objections were made to the title. An application 
was made to a court of equity for a specific perfonn- 
ance, and the objections being overruled, the re- 
mainder of the purchase money was paid. In 1816 
the defendant was required by the plaintiff to invest 
the 2,0001. in exchequer bills. This he refused to 
do, unless the consent of the purchaser was ob- 
tained. No such consent being procured, be re- 
tained the money in the hands of his banker, where 
it went into his conunon account. On nineteen 
twentieths of the whole amount he received interest. 
In 1822 the objections to the plaintiff's title were 
over-ruled. The action was therefore brought to 
recover interest on the 9,0001. from the year 1816 
till 1822, when he paid over the principal to the 
plaintiff. A verdict was found for the pUuntiff ; and 
after the argument on a motion for a new trial, 
the Court thought that there was an essential dif- 
ference between the character of an agent and a 
stakeholder. As soon as an agent received money 
on aceount of his principal, it became the property 
of that principal, but a stakeholder received money 
for both parties, and not for one only. His duty 
was to hold the money in his hsnds, to be paid in 
one event to the vendor, and in another to the pur- 
chaser. He held it in the same way that a banker 
held the money of his customers, and he waa bound 
to pay it the moment it was demanded by the party 
entitled to receive it. If he chose to invest it, and 
any loss accrued, he was answerable for that loss ; 
and it was but reasonable, therefore, that he ahould 
be allowed to derive any incidental advantage in the 
way of interest, for the risk which he ran. In the 

{>resent case the court were of opinion that the de- 
endant's liability was not varied by the requisition 
on the part of the plaintiff to invest the money. In 
the case of a stakeholder, the authority of one of the 
parties waa not sufficient. The defendant had of- 
fered to lay out the money if the plaintiff would pro- 
cure the purchaser's consent, and the plaintiff not 
having done so, the defendant waa not bound to 
invest, nor would he have been justified in investing 
the money. There was nothing, therefore, in the 
special circumstances of this case to take it out of 
the general rule, so as to deprive the defendant, as 
stakeholder, of the advantages which the law gave 
him on the one band, or to exempt liim from the ob« 
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ligattoa whiob It oMt Qpoo hlmon ^ other. TW- 
rsrtf^R, C. J. M. T. 1830, Harrington t. Ho^^ort. 

BAIL— NOTICES OP JOSTIPIOATXON. 

Clcrkton opposed bail, and contended, that the 
defendant must deposit the costs with the master, 
as three notices of justification had been ^yen. He 
produced an affidavit of this fact, hnt cud not pro- 
duce che notices. 

The court refused to make the defendsnt deposit 
the costs, as the notices themselves were not pro- 
duced. LittUd4de, J., M. T. 1830, K. B. 



NOTES OF THE VACATION. 

Wb have just obtained a copy of Lord Brough- 
am's New Bill for establishing Coinrts of Local 
Jurisdiction. The alterations made since the 
introduction of the former bill, appear chiefly to 
consist of the omission of those clauses which 
relate to the payment of the salaries and pen- 
sions of the proposed new judges, registrars, 
&c. These clauses, we presume, are intended 
to be restored in the House of Commons, if the 
bill should ever arrive there I 

Those parts of the new bill which relate to 
attornies are somewhat altered in regard to the 
language which was used on the former occa- 
sion. His lordship has been pleased to leave 
out the expressions regarding their *'preniming, 
under any pretext whatever," to charge their 
•clients with any sum which ought to be paid by 
themselves. 

The schedule marked F., intended in the 
former bill to be appended to it, and to com- 
prise a list of the attorney's fees, but which 
•exhibited a melancholy blank, is, on the pre- 
sent occasion, altogether omitted. Whether 
this change has been ntade on the ground that 
lach fees form a matter of finance, and are 
therefore left to the House of Commons, 
(though of course it is not intended they should 
be paid, like salaries and pensions, out of the 
public revenue,) or whether the judges of the 
new courts are to be empowered to settle a 
scale of fees, we are not informed. It is how- 
ever very important to the public, not only to 
know what they are to pay under the new sys- 
tem, so that they may be sure it will be cheaper 
QD the whole, including the various kinds 
of appeal and rehearing, but also to ascertain 
tbat a dass of persons, either identical or similar 
to the attornies of the superior courts, on whose 
integrity the suitors may rehf^ can be induced 
to practise in the district courts. 

we refer to an analytical review of two 
pamphlets on this subject, which will be found 
in another part of the present Number. 

Lord Wynford^s bill for shortening special 
pleading on the one hand, and introducing a 
plan on the other for examining the parties on 
interrogatories, is not yet printed. 

Mr. Campbell's bill for establishing a grand 
Metropolitan General Registry Deed Office, 
will not be introduced until the 16th instant. 



Mr. Spbncb'i motion for Chancery reform is 
intended to be made after Christmas. The 
objects of the learned gentleman are so nu- 
merous and comprehensive, being designed to 
abolish several existing offices, to create new 
ones, and to make so many changes in all tbe 
departments of Chancery practice, that we 
presume it will he necei»sary to introduce a 
variety of separate bills, in order tiiat ibc 
merits of each may be distinctly considered. 

We seem thus to have before us an ample 
supply of materials for the consideration 
of our professional brethren, and we shall 
present them with abstracts of the seve- 
ral measures so soon as they can be ob- 
tained. It cannot now be said, that lawyers 
arc opposed to reform. We apprehend, how- 
ever, that in the conilict of so many plans, 
either nothing will be effectually accomplished, 
or there will be so much inconsistency, that tbe 
public will gain but little by tbe change. 

New Judicial Appointments. 

It may be proper to record in our columns, 
the recent judicial appointments, although they 
are generally known to our readers. 

On Friday, November 12, Mr. Taunton 
and Mr. Patterson took their seats as judges 
of the court of King's Bench ; and on the 
same day, Mr. Alderson took his seat iipon 
the bench of the court of Common Pleas. 
The three new judges had, on the preceding 
day, presented themselves at the bar of the 
court of Common Pleas in their sergeants 
robes, and gone through the ceremony ot 
counting of pleadings, as sergeants at law. 
Mr. Justice Bayley, it will be recollected, 
quitted the King's flench for the Exchequer, 
which made two vacancies in the former court. 

If parliament had any intention to establwn 
local courts, by which it is alledged five sixins 
of the cases now brought before the superior 
tribunals would be withdrawn, the public* in 
this season of retrenchment and reform, m'S"^ 
reasonably hate required that these expensive 
new appointments should have been avoided ; 
and the inference of course is, that no sucn 
additional burden would have been imposeiii 
had there been any probability that the local 
courts would be established. ^ 

On Monday, November 22, the Right Hon- 
Henry Brougham took his seat on the wool- 
sack in the House of Lords. On the following 
day the new chancellor sat for the first 1""^ r^ 
hear appeals. On Thursday, November i^» 
(having been created Baron Broughani an^ 
Vaux,) he took his seat in the court of v^h»": 
eery, at Westminster. His lordship enlerea 
the court accompanied by the Dukes of Sussc. 
and Gloucester, Prince Leopold, Marquis oi 
Lansdowne, Marquis Welleslev, Marquis o« 
Anglesea, Earl Grey, Lord Durham, i"^ 
Master of the Rolls, the Vice Chancellor, »»" 
two of the masters. Mr. WUbrabsm* clcrK 
of the crown, administered the oaths. 
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METROPOLITAN GENERAL REGISTRY 

OF DEEDS. 

[from a curksspondcvt.]' 

Ds LoLMK compares the English constitmion 
to a venerable building encumbered wiib scaf- 
foldiuif around it, appareftdy ttnneeessary, yci 
the removal of >^hich woald endmnger the edi- 
fice. To piwenc the destroetioii of this boild- 
infr, I address myself to you. By the law of tbe 
loaianst he who proposed the abrogation of an 
old law, and the enactment of a new one, was 
compelled to make his proposal with a rope 
round his neck, and if his new law proved not 
hetter for the commonwealth than the old one, 
he was to be banj^ with it! Solomon adviseth, 
not so much as to meddle or have any thin^ to 
(h> with those who are[(iven to change ; and in 
th« chaa^ng of laws, above all things, it has 
heen observed, there is the most danger ; and 
therefore, though they are mutable in their 
own nature, yet ought they not to be changed 
•s often as innovators may propose to substi- 
tttte others which may seem better, but 
only for great and %veighty reasons. Lord 
Co^e allno observes, that tliere is a great 
difference between a good beginning or a 
foundiitfoii capable of a building, and a bad 
one which wanteth foundation upon which no 
building can stand. 

lam at a Joss to find out "the groat and 
wrijfhty reasons'* which require the law of 
real property to be altered. For my part, I 
<m satisfied with it as it now stands, and has 
at^od' for ages.(o) I have no fault to find 
with the present mode of conveying it. All 
our limitations of estates are bottomed upon 
plain common sense and reason. There was 
•'mode of conveyance long before writing, 
and afterwards, long before technical j words 
were invented. The first is proved by scrip- 
tunf, and the latter by several ancient giwits. 
Take, for example, the two principal estates, 
the fee simiile and the estate ttul, and you will 
•ee that time was their common measure. 

(a) r woald suggest one morsel of improvement 
of the law in favor of porchaaera. as to jodgmenu. 
Let their present lieo on the land be destroyed, and 
a>Dfi&e their efi^ to the very day the writof ifiqui- 
«tioo or extent is dfelivered to the sheriff. 

»o. vii. 



When land ^vas granted for a time without 
eml it was a fee ; ami,, if for a time so long an 
there was isitue of the body, it was an estate 
tail ; but, when the law became a science, 
those estates were distioguisiied by the words, 
** heirs, and heirs of the body " On this 
subject, reference may be made to Piotcden, 
and the inflexible import of those words oc- 
casioned the famon j rnle in SMly*s case. 

With respect to the present form of con« 
veyance, what can be more siuiple, and a 
better protection ajgainst fraud, than the 
feoflTment, accompanied by livery of seisin? — 
what more concise than the bargain and sale 
inrolled, which requires no covenants, and 
may be contained in a single sheet of paper ? 
The reason why the feoffment and bargain and 
sale are not in general use is because the lease 
and release require not the notoriety and the 
supposed inconvenience of livery, and the 
bargain and sale (although built upon the 
statute of uses,) does not admit of any limita- 
tion of use except to the bargainee ; and being, 
therefore, an al)solute conveyauce, it lets in 
the consequences of dower,, which the lease 
and release obviates, for by it the releasee is 
made tenant for life with an interposed estate 
to a third person, with remainder in fee ; and 
as the estate for life and the remainder cannot 
unite, dower is excluded, and the exnense of 
a fine avoided ; which expense, as well as that 
of a common recovery, (against both of which 
there has been so much clamour,) is for J9#. 
out of every 20^., occasioned by the stamp 
duties and the fees of certain officers and 
patentees. 

What the new mode of conveyance will be 
I am at a loss to conjecture, but it seems that 
the technical words now in use, the meaning 
of which cannot be misunderstood, and which 
long experience has sanctioned, are to be dis- 
used^ and others substituted, which, in all 
likelihood, may allow of a twofold construe- 
tion. Mr. Locke observes, that in the inter- 
pretation of lawsi whether divine or hnmani 
there is no end ; comments beget comments, 
and explications make matter for new expli- 
cations : and of limiting, distinguishing, 
varying the signification of words, there is in- 
deed no end. 

Some, if not all of the commissioners, have 

L 
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sufir^ested that the public i^ould he benefited 
by the repeal of the statutes de donis and of 
uses^ and that fines aod recoveries should be 
abolished. (6) " < 

The antiquity of these statutes and 
common assurances, ou^ht to induce us 
to^ pause before their destruction is deter- 
mined upon. '*A spirit of innovation is 
generallv the result of a selfish temper and 
confinecf views. People will not loolc forward 
to posterity, who never loolc back to their 
ancestors. Flues and recoveries, like a power 
once j^ained in mechanics, may be applied 
and directed, by means of the statute or uses, 
to an infinite variety of movements." If 
estates in fee simple are to remain, why should 
not estates tail and conditional fees continue ? 
Every things, human and divine, is in danger 
of bemf( sacrificed by the present race of pro- 
jectors. I can fancy I hear one of them sug- 
gesting the following scheme : 

The laatB of learning level down, 
Transfer or briui; them aearer town ; 
Let Cam and Jm oe no more, 
Call each of them tbe scarlet whore ; 
Erect on some panerotic site 
An university of light ; 
To London shopmen give degrees 
Of wranglen and ofoptimtt ; 
Attack, and with unsparing hand. 
All things yoa cannot understand ; 
With eyes of eagles pry for flaws. 
And have no mercy on tbe laws ; 
Propose a new code of you're own. 
Turn every thing quite upside down : 
Let all commissions of the peace 
To parsons given, ever cease ; 
Place women on the bench or forum. 
To be ioroird upon the qtu*rum ; 
Restore to them their long lost rights, 
In all the shires to vote for knights ; (c) 
Destroy the useless ceremony 
Of soleauiizing matrimony ; 
Make it, like partnership in trade. 
To be dissolv'd as soon as made ; 



(6) If deeds are to be printed bookwise, as some 
h%ve recommended, (he principal part, nsroely, the 
recitals, the parcels, and the names of persons, must 
be written ; and, if the whole of a deed is to be 
written bookwise, then, in either case, one half part 
of the parchment will be useless, for it is very diffi- 
colt to write or to print on the back of a akin of 
parchment. I have seen deeds occupying seventy 
skins, and if they are to be made up bookwise, thev 
will require binding, because, if not bound, their 
transmiuion ^which I shall notice hereafter,) will 
afford an opportunity for forgery and fraud by inter- 
polation. 

(c) By a collection of Hakewell's, io the case of 
Catherine v Surry, the opinion of the judges, as be 
■ays, waa, that a femme tole, having a freehold, 
might vote for a member of Parliament ; and prece- 
•dents are on record to show that women paia Par- 
liament men their wages. On tbe other hand it 
has been contended that ladies ought not to have the 
privilege, because the choice of Parliament men 
required an improved understanding, which they 
were supposed not to have. In the Mirrour of Jus- 
tices, a woman is said to have been a justice of the 
peace : vide Olive v, Ingram, 7 Mod. t6$. 



Make/en all faiii, and taUttM/ea, 
And make the freeholds what you please \ 
Make all the terms, both great and small. 
To beesMites at will, — and all- 
Estates at will conditional. 
Eiplode the rule in Shslly*i ease. 
And put a better in iu place ; 
Insist that it is clearly seen. 
That words of purc/uiM ever mean. 
By legal ratxociuation. 
The same as those of limitation ; 
Don't let the judges have the pow'r 
To interfere at all with dower ; 
Nor secretly eiamine wives. 
However chaste may be their lives ; 
Give married women, one and all. 
The ])ower collateral we call. 
Who then, if they thall so incline. 
May pass their lands without a fine ; 
And as to tails, with equal ease. 
They may be barr'd and tom*d to fees. 
Without the hugger-mugger rout 
That old Tantarum set about ; 
Make trusts and uses just the same. 
They only differ now in name ; 
Make law and equity entwine, 
like oil and vinegar combine ; 
And, if there nothing is to do, 
Add to the twelve, three judgea new ! 

Excuse my wandering from the subject: 
digressions, you know, are " like sauce to a 
bad stomach." I will now direct your attention 
to fines and to the above-mentioned statute 
of uses, and quote some old black-letter law 
for their vindication. " Fines have been at 
the common law^ as long as there has been 
any court of record. And by the common 
law they were the highest assurance, and of 
the greatest force and puissance. And so 
they are termed by the statute, de modo 
levandi fines. And the reason thereof is, 
because they make an end of the law in bring- 
ing quiet und repose, for the law has no other 
end but repose, and the law was ordained 
to put a stop to contention and to make 
peace* Peace and concord is the end of 
all laws, and the law was ordained for 
the sake of peace. Dyer said, that for peace 
Christ descended from Heaven upon the 
earth, and his law, which is the New Testa- 
ment, and the old law, which are the divine 
laws, were given only for peace here and here- 
after. And H^estoR cited St. Augustine, who 
says, et coiicordi^ stat et augeiur respuhlica^ 
et discordia ruit et diminuitur. And CatUne 
said, that peace is described in this manner : 
Pax, mater alma opulentia, vehitur curru ; 
currus, ubi pax vehttur, dicitur unanimitas; 
auriga, qui currum, regit, dicitur amor ; duo 
equi currum trahentes sunt concordia et 
utilitas ; comites pads sunt justitia, Veritas, 
diligentia, indusiria, omnium artium parens 
daramt which description is made up of the 
nature, properties, and advantages of peace, 
and of the accidents thereof; and therefore 
peace, which is attended with so many con- 
veniences, ought to be preserved beyond all 
other things. And hereupon Dyer said, that 
one of the articles which the king at his coro- 
nation sweurs to his subjects to perform and 
keep, is that he will preserve the peace^ for a 
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more beneficial thioj^lid cannot grant to them« 
and, therefore^ those laws which bring the 
greatest peace* are the most estimable. And 
Cams saidt that certainty is tlie mother of re- 
pof e, and incertainty is tlie mother of conten- 
tion. And Periam^ chief baron, cited the 
case in Brook's Abridgment, and he said that 
uses hafe extended themselves into many 
brancbesi and are to be rebembled to Nebu- 
chadoesser's tree,(if) for in this tree the fowls 
of the air bai14 their nests, and the nobles of 
the realm erect and establish their houses, and 
under this tree lie infinita pecora campi, and 
great part of the copyholders and farmers of 
the land for shelter and safety, and he said, if 
this tree should be felled or subverted, it 
would make a great print and impression in 
the land.*' 

Let U8 now consider the proposed plan for 
the establishment of a General Registry of ail 
Deeds relating to every acre of land in the 
Ibgdom, %vhich, the commissioners say, is 
necessary to prevent the evils of forgery and 
fraud, which they conceive to be of daily oc- 
currence ; but, during the last sixty years, 
I never heard of more than three or four 
cases of forgery, and, with respect to 
fraud, the civil law and our own Doctor aud 
Student might have informed them, that to 
leffislate upon such a subject as fraud, against 
which common prudence and caution may be 
a sufficient security, is downright folly. A 
contract may be entered into by a designing 
knave with a man as simple as Justice Shallaxv, 
or with one just as wise as Pa^larences of old, 
who, on his sow producing eleven pigs, and 
his ass but one foal, went to law with his 
bailiff for cheating him. It is long since 



I read Wood's Institutes of the Civil Law, but 
I believe, upon reference to it, you will find 
the following rule : *' He that contracts with 
another, ought to know who he deals with, 
his state and condition." 

The plan for a general registration has been 
matured in a strange un-£nglishlike man- 
ner. The registers of Austria, Prussia, Bava- 
ria, Norway, Sweden, New York, Nova 
Scotia, and various other places, have been 
referred to ; and it seems that the one now to 
be adopted by the legislature contains the 
quintessence of them all. There was a time 
when our ancestors cried out with one voice, 
'* Nolumus leges Anglia mutare ;" and I do 
hope, that their posterity will act with the 
same firmness of temper as they did at the 
famous parliament of Merton, 

It seems that every acre of land in the king- 
dom is to be registered, and every man*s private 
concerns taid open, and that no person is to be 
intrusted with his own title-4eeas, for they are 
all to be impounded. I know of no precedent 
for this, except that of William the Norman, 
commonly called the Conqueror, who had a 
survey made of all the lands in the kingdom, 
and whose Domesday Book, according to 
Camden, was no other than a librum censualem^ 
or tax-book. Now, for the sake of consistency, 
I should not be surprised if the learned com- 
missioners, in their next report, were to 
recommend the repeal of the statute de taUU' 
gio non concedenao. 

I will now call your attention to the prac- 
ticability of the proposed plan. The follow- 
ing Table, furnished by the learned commis- 
sioners, contains an example of an index to a 
registered title. 
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No. 



1 

3 

4 



When 
Registered 



l85l.May 6 
1851.May6 
1842 July 7 
1854 Aug.9 
1856.Sep. 1 
i86<.0ct. a 



Where 
Eegistrd 



Bk. Page 



1 
1 

3 
4 
6 
7 



36 
4.5 
64 
73 
53 
3« 



Date of 
Docament 



1831.MB7 6 
1831.May 6 
184S.July 6 
1864.Aag. 6 
f856.Aag.30 
186t.Oct. 1 



indexes 
CO Books 
of Title. 



Bk. I'agf 



1 
1 

2 
»i 
»$ 



9 
9 

ti 
63 

t> 



Brought 


Carried 


SpecificotioDS. 


Entry in 


from. 


to. 




directory. 








Bk. Page 


*» tt 


»t »» 




11 56 


tt ■» 


»» •» 




1 56 


»» 91 


*» »» 




2 73 


»» t» 


n tt 




3 54 


9Bk.i,p.a 


12 Bk. 8, 




5 62 


M >» 


p. 7. 


Lands in the 
Parish of A. 


6 74 



The plan ia, that a building should be erect- 
edy not quite so extensive as Bethlem Hospital, 
but large enough to hold all the books which 
may accumulate for eii(hty years ; that is, 
forty years after the battle of Armageddon, 
and the end of the world. 
Salaries of officers, ^15,000 
Rent - - 1000 

Stationery - 500, much too small a sum 

for packing 70,000 
paper parcels. 
Fuel, he. - 1500 

^18,000 per ann. for England 
and Wales. 

(d) Thus were the Tisions of mine head in my 
bed : I beheld a tree in the midst of the earth, and 
the height thereof was great ; and the tree grew, 
sad was strong ; and the height thereof reached 
into heaven, and the sight thereof to the end of all 



so that the whole expenditure will not ex- 
ceed *J0,0O0l. per annum. 
The expense of registration will be, 

6s. for registering, 

2 postage to town, 

8 office copy to he sent down to the pnrchaser, 

2 office copy postage down. 



18 
7 



solicitor's charge for letter and tranamis- 
sion, 

A fee of 6s. will afford at once» say the 
learned commissioners, 21,0001. per annum to 

the earth. The leaves thereof were fair, and the 
fruit thereof mach, and in it was meat for ail ; the 
beasts of the field had shadow under it, and the 
fowls of heaven dwelt in the houghs thereof, and all 
flesh was fed by it.~Datt. iv. 10, 11, 12. 
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pay the above expeoBe. And nine books are 
to be provided for all the counties in Eniriand 
and Wales ; and it is computed that 70.000 
deeds will be annually registered forthwith, 
and that the number will be constantly in- 
creasing* 

The mail coaches are to brin^ up the deeds, 
namely, 70,000 paper parcels every year, and 
curr^ qovvn 70,000 other paper parceUt con- 
taining; office copies of the same deeds. 

It will be necessary, therefore, to increase 
the number of mail coaches, because 200 papier 
parceU must be brought up and carried down 
every day, to the annoyance, if not the total 
ezrlusion, of the inside passengers, until rail- 
ways shall have been erected. And if tbe 
mail coaches are increased, (he mail carts 
traversing the cross-roads must not only be 
muhiplied, but much enlarged, for those 
vehicles strongly resemble certain spiders 
with long spreading members, but with hardly 
any body at all. 

Let tis suppose that the business of regis- 
tration is to commence on the Ut day (f April 
now next ensuing. Oa that day, although 
200 paper parcels, containing so many deeds, 
may have been despatched for registration, 
yet making due allowance for accidenU, 
inundations, storms, and tempests, or some- 
thing worse, not n)ore than 190 can be ex- 
pected to arrive at the General Post office in 
safety. These same pfiper parcels, for tbeir 
safe conveyance to the registry, will occupy 
all the Amnibuses built for the service of the 
General Postmen ; and those omnibuses ivill 
render Chancery lane (the site of the in- 
tended building,) impassable at ten in the 
morning, and at seven m the evening, at which 
hour they must return to supply the mail 
coaches with a fresh cargo of paper parcels, 
containing the office copies of the deeds 
brought up in the morning. 

The hours of business will therefore be from 
ten in the morning until seven in the evening, 
making nine hours. Now, on the 1st day df 
April, and on every day, and within those nine 
hours, and in the nine books, (wherein only 
nine persons can write at the same time,) 190 
entri<'S must be made; and, besides those 
entries, and within the same time, as many 
office copies must be made, and packed up in 
as many parcels, the packing ol which will 
occupy nine other men as porters at least five 
hours every day; and, it great care is not 
taken in directing the parcels, the Norwich 
mail will perhaps start with those designed 
for Lancashire, and the Liverpool mail with 
those intended for Norfolk. Of all the pre- 
posterous schemes ever heard of, this for 
general registration appears to be the worst. 
The projects for extracting silver from the 
bones of dead horses, and of sunbeams from 
cucumbers, were not half so absurd. 

Fortbscue's Ghost. 
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[oOMTtMVtD.] 

XIL Registrar^ Office, 
The registrars should be reliered of the 
obstruction created by their having to sign 
cheques, and receive no more deposits. 

Two additional registrars to lie appointed ; 
or the present registrars to attend in an even- 
ing, to meet parties, and settle their minutes 
and orders. 

Salaries alone will not promote proper ac- 
tivity in this office, in times of pressure. Tbe 
registrars therefore to be paid by a new scale 
for decrees or orders, on these being short- 
ened. 

Xin. Masters, 
The necessity of attendini; at the public 
office to be abolished, the duties done there 
being distributed elsewhere. The attendance 
at the House of Lords to be also put an 
end to. 

Masters and tbeir clerks may have fixed 
salaries in part, but the former to have an 
additional settled fee for every special report 
that is issued ; and the clerk to be allowed to 
receive not exceeding I*, a folio for drawing 
the body of it, by way of gratuity, as at pre- 
sent, to ensure despatch of business. 

On the two first vacancies a taxing and an 
accountant master to be appointed at fixed 
salaries : one more of each to be appointed if 
necessary. 

The diff^reqce made in taxing costs between 
party and party, to be as much as can be 
abolished; the successful party to have hla 
actual costs, properly incurred. 

No party to be bound to take copies of 
any proceedings; those taken to be charged 
at del. a fulio. 

Copiposition apd biddings BMHiey to be 
abolished, and moderate fees tp be ■ubstituted 
for attending salea. 

The master, wherever practicable or re- 
quested, to proceed on a reference through- 
out, and not by successive and distinct 
warrants. 

On a careful revision of the forms of pro- 
ceedings in the masters' and other offices, (by 
persons intimate with the practice, and also 
with the forms of other cQurta,) greater sim- 
plicity and much saving of time and expense 
might be eflfected. 

The revision of the fees in masters' ofl9ccs 
may undoubtedly obviate much of the ob- 
jections to multiplying reports or certificatea; 
as, by a little arrangement, those for %vhich 
11. 178. 6d. and more is now paid, might cer- 
tainly be easily issued for 5?. or 7s*; Mid 
short printed forms might be settled for nae 
in all the offices, so as to be filled up, when- 
ever wanted, at once. But several of the 
reports or certificatea aa now given, oCconrae 
might be abolished altogether. 

Reports to be absolute at once where no 
objections were left; and in all cases in eight 
days, unless the opposite party, within that 
time after the date, files exceptions. 

Exceptions to be set dovn short with plena 
and demurrers. 
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GMMloa Mam to be profed, w in banlt- 
rvpcef, by mere affidavit; and one or two 
days to be named by the master in each 
advertisement for creaitors; on which^ da^rs, 
at an bonr to be named, the master will sit, 
to receive any proofs that come in, ^vithont 
warrant *• on Icaviojj^ or " to proceed/* un- 
less be, fieein^ the matter to be of importaneep 
so directs. 

XIV. Summary Proceedings by Petition. 

Tliere are certainly several cases where the 
relief sought is clear, distinct* and single 
eiHiBgh for a petition to answer all the pur- 
pose of a regular suit, often at a twentieth 
part oi the cost. 

Nothing more urgently calls for the adop- 
tion of some easy remedy of this sort, than 
ibc calling an execntor to account of personal 
estate in the common way by a legatee. If 
this could be done in a cheap form, the 
recourse to it would be immense. 

XV. Practice generally. 

Tlie new orders to be revised throughout, 
particularly those regulating the proceedings 
for bringing a cause to issue. 

The present precedence at the bar to be 
aboU^edy and not more than two counsel 
beard in any stage but the hearing of the 
cause. 

The forms of pleading to be reconsidered 
by a person (or two persons) specially ap* 
pointed. 

XVI. Judicial Department. 

The relief to be now aflurded to the court 
of Chancery, (and certainly it ivill require 
some, as a reform in its proceedings would 
greatly increase the quantity of equity busi- 
ness,) should be gained by making the* equity 
side of the Exchequer efficient i placing the 
lord chief baron at its head, and giving him 
the aaristant equity judge lately proposed to 
be established. The court would thus form 
'' The chancery of the Exchequer," and the 
judges might be its chancellor and vice-chan- 
cellor. 1 here is in the Exchequer an esta- 
blishment fully formed and adequate (subject 
to reform, to assimilate it to a reformed 
court of Chancery) to the despatch of all the 
business which can be sent to It ; and there is 
no difficulty in feeding it with branches of 
business, such as bankruptcy and lunacy, 
now a dead weight to the court of Chancery. 

The great advantage of adopting the excne- 
quer would be, the separation it would easily 
create in the bars; as it would then have 
adequate employment for a wholly distinct 
bar. At present nothing can be worse than 
the same outer bar practising in four courts, 
sitting at the same hour. 

Arraogements should be made for ensuriojj^ 
the attendance of the lord chancellor in his 
court at least five days in the week, and for a 
full day's work. Unless Mr. Cooper's excel- 
lent suggestion were adopted, of the lord 
chancellor leaving the court altogether for the 
lords and the presidency in a proper court of 
appeal; bis place in chancery being suf^lied 



»a third judge i the three being in that case 
equal rank* and without appeal, except at 
once to a proper and accessible superior 
court; unless it be thought advisable to give 
an optional^ and in that case final appeal, mm 
any one to the other two. 

SIR WILLIAM JONES'S CHARACTER 

OF MR. DUNNING. 

John DaiiNiNii, a name to which no title 
could add lustre, possessed professional ta- 
lents which may be truly called Inimitable ; 
fbr, besides their superlative excellence* they 
were peculiarly his owni and* as it would 
scarcely be possible to copy them* so it is 
hardly probable that nature or edncaUon will 
give them to another. His languaffo was 
always pure, always ele^t, and the best 
words dropt easily from his lips into the best 
places, with a fluency at all times astonishing, 
and, when he had perfect health, really melo- 
dious. His style of speaking consisted of all 
the turns, oppositions, and figures, which tlu 
old rhetoricians Uught, and which Cioero fre- 
quently practised, but which the austere awl 
solemn spirit of Demosthenes refused to adopt 
from his first master, and seldom admitted 
into his orations, political or forensic. Many 
at the bar, and on the benchi thought this a 
vitiated styles but, thouiph dissatisfied as cri- 
tics, yet, to the confusion of all criticism, 
they were transported as hearers.. That fa- 
ciUty, however, in which no mortal ever sur- 
passed Ulm, and which all found irresbtible, 
was his wit; this relieved the weary; this 
calmed the resentful, and animated the drowsyi 
this drew smiles even from those who were 
the objecu of it, scattered flowers over a de« 
sert, and like sunbeams sparkling on a lake, 
gave spirit and vivacity to the dullest and least 
interesting cause. Not that his accomplisl^ 
menu, as an advocate, consisted principallv 
in volubility of speech, or liveliness of rail- 
lery : he was endued vrith an intellect sedate, 
yet penetrating ; clear, yet profound ; subtle, 
yet strong. His knowledge too, was eonal to 
his imagination, and his memory to his know- 
ledge. He ^vas not less deeply learned in the 
sublime principles of jurisprudence, and the 
particular laws of his country, than accurately 
skilled in the minute, but useful practice of 
all our different courts. In the nice conduct 
of a complicated cause, no particle of evidence 
could escape his vigilant attention ; no shade 
of argument could elude his comprehensive 
reason. Perhaps the vivacity of his imagina* 
tion sometimes prompted him to sport, where 
it would have been wiser to argue; and per- 
haps the exactness of his memory sometimes 
induced him to answer such remarks as hardly 
deserved notice, and to enlarn en small cir- 
cumstances, which added liule weight to his 
argument ; but those only, who have expe- 
rienced, can In any degree conceive the dflB- 
culty of exerting all the mental fhculties in 
one insunt, when the least deliberation mj^t 
lose the tide of action irrecoverably. The 
people seldom err in appreciatmg the cnaraetar 
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of speakers ; and those clients wbo^ were too 
late to engage Dunning on their side, never 
thought themselves secure of success^ whilst 
those against whom he was engaged were ai- 
wavs apprehensive of defeat. 

the following tribute was paid to him by 
Burke» in a speech delivered to his consti- 
tuents at Bristol, of which place, it will be 
remembered. Dunning was recorder. " I shall 
say the less of him, because his near relation 
to you makes you more particularly ac- 
fiuainted with his merits ; but I should appear 
little acquainted with them, or little sensible 
of them, if 1 could utter his name on this oc- 
casion without expressing my esteem for his 
character. 1 am not afraid of offending a 
most learned body, and most jealous of its 
reputation for that learning, when I say he is 
the first in his profession ; it is a point settled 
by those who settle every thinfl[ else ; and 1 
must add, what I am able to say from my own 
long and close observation, that there is not 
a man of any profession, or in any situation, 
of a more erect and independent spirit, of a 
more proud honour, a more manly mind^ a 
more nrm and determined integrity." 

MR. DUNNINGS LETTER ON THE 

STUDY OF THE LAW. 

DLBiGNbD as our work is, in a considerable 
degree, for the benefit of the junior part of the 
profession, we have been urged by several 
correspondents to devote a due proportion of 
our space to articles on the (study of the 
law. Some uf our readers, probaoly, mav 
think that we have been already sufficiently 
attentive to this part of our duty ; but, having 
received from two several correspondents, a 
copy ofMr. Dunning*s celebrated letter to a 
student of the law, who had requested the 
favor of his advice upon the most eligible 
course of reading, we insert it as an appendix 
to the memoir of that distinguished inoividual. 
It will be found replete with valuable sugges- 
tions. The list of works to which reference is 
made in the letter, is comprised in the article 
** on the Study of the Laws," page 54 ante. 

Lmeoln'i Inn ; March 3, 1779. 
DiAm Sia, 

"Tlie habiu of intercoarse in which I hare lived 
with your family, jeined to the regard which I eu- 
teitiin for yourself, make me lolicitoas. in com- 
pliance with your request, to give )'oa some bints 
GoncerDing the study of the law. 

" Our profei»Biun is generally ridiculed as being 
dry and uninteresting, but a nind anxious for the 
discovery of truth and information will be amply 
gratified for the toil in investigating the origin and 
progress of a jurisprudence which has the good of 
the peoole for its basis, and the accumulated wis. 
dom and experience of ages for its improvement. 
Nor is the study itself ao intricate as has been ima- 
gined, more especially since the labours of some 
modern writers have given it a more regular and 
scientific form: without industry, however, it is 
impossible to arrive at any eminence in practice; and 
the man who shall be bold enough to attempt ex- 
cellence by abilities alone, will soon find himself 
foiled by many who have inferior understandings, 



but better attainments. On the ofket band, the 
most painful plodder can never arrive at celebrity 
by mere readings a man calculated for aoocesa must 
add to a native genias. an instinctive faculty in the 
discovery and retention of that knowledge only, 
which can be at once useful and productive. 

*' I imagine that a considerable degree of learning 
is absolutely necessary ; the elder authors fre- 
quently wrote in Latin, and the foreign jnriats con- 
tinue the practice to this day. Besides this, classi- 
cal attainments contribute much to the refinement 
of the understanding, and the embellishment of the 
style, llie utility of grammar, rhetoric, and logic, 
are known and felt by every one. Geometry will 
afford the most apposite examples of close and 
pointed reasoning ; and geography is so very neces- 
ssry in cc^mmon life, that there is leas credit in 
knowing, than dishonour in being unacquainted with 
it. But it is history, and more particularly that of 
his own country, which will occupy the attention 
and attract the regard of the gr«at lawyer. A mi- 
nute knowledge of the political revolutions snd ju- 
dicial decisions of our predecdtsors. whether in the 
more aucient or modern eras of our government, is 
equally useful and interesting. 'I his will include a 
narrative of all the material alterations in the com- 
mon law, and the reasons and exigencies on which 
they were founded, t would also recommend a di- 
ligent attendance on the courts of justice, as by that 
means the practice of them (a circumstance of great 
moment,) will be easily and naturally acquired. Be* 
sides this, a much stronger impression will be made 
on the mind by the statement of the cause, and the 
pleadines of the counsel, than from a cold uninter- 
esting detail of it in a report. But, above all, a trial 
at bar, or a special argument, should never be ne- 
glected. As it is usual on these occasions to take 
notes, a knowledge of short*hand will give such fis* 
cility to your labours, as to enable you to follow the 
m6i»t rapid speaker with certainty and precision. 

'* Commonplace books are convenient and useful, 
and, as they are generally lettered, a reference may 
be had to them in a moment. It is usual to acquire 
some insight into real business under an eminent 
special pleader, prerious to actual practice at the 
bar ; this idea I beg leave strongly lo second, and 
indeed I have known but few great men who have 
not possessed this advantage. Wishing that yoa 
may add to a successful practice that integrity 
which can alone make you worthy of it," 
I am, dear Sir, 

Yuur most obedient humble servant, 

John Dunning. 



MR. DUNNING. 

To the Editor qftht Legal Observer. 

Sir, 

In your fourth number you have i^iven a 
biographical sketch of the late Mr. Dunning, 
one of the greatest men of the last century, 
and you have given two versions of the occa- 
sion of hb abandoning his original intention 
of practisinj^ as a country attorney for more 
ambitious pursuits. As you intend to resume 
this article in your next number, the com- 
munication of a third may not be considered 
intrusive. I received it from an old inhabitant 
of Devonshire. According to his report, the 
following circumstance occasioned Mr. Dun- 
ning to emerge from his obscurity. A noble- 
man returning from a foreign embassy landed 
at Plymouth or Falmouth, and, being in bad 
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health, was Cravellinfi^ to London by easy 
stages. He stopped at an inn in Ashiuirton 
to dine« intending to remain till the following 
morning. The weather was gloomy, and find- 
ing himself lonely, he inquired whether there 
was any man of education In the town, whose 
society might relie»e the tedium of a solitary 
afternoon. The clergyman of the parish 
was first named, and invited to take his wine 
mth his lordship, hut he happene<l to be from 
home. A similar accident deprived the princi- 
Ddl medical gentleman of the town of the 
intended honour. Mr. Dunning (the elder,) 
was then sent for, but he also was from 
home, and his son imagining that the in- 
faltd nobleman might want professional as- 
sutuice, perhaps a will prepared, proceeded 
to the inn to tender bis services. He was 
invited to spend the evening with the stranger, 
who wM so much pleased with bis conversa- 
tion that be strongly recommended him to try 
his success at the bar, and perhaps assisted 
hioi with the means of doing so. This story 
was current in Devonshire fifty or sixty years 
agOj though my informant has forgotten the 
name of the nobleman. He thinks it was 
Henry Earl of Shetborne, who died in 1761. 
I au>» sir, 

Yours very obediently, 

Henry R. Hill* . 

12, CopthaU Court ; Nov. 30, 1830. 

i ■ 

CASES IN POINT. 

"Can you produce any authority for that 
position V* inquires his lordship of the learned 
counsellor X., who, conscious of the unfavor- 
able aspect of the cases, is indulging in a few 
ipie*dixits, with an emphasis proportioned to 
the badness of his cause, and spinning some 
distinctions so ing(*nious, subtle, and refined, 
that it is 4uite a pity they are not to be found 
in any of '* the books.'' 

" Please your lud<ihip,*' replies Mr. X., 
" I confess that I am not prepared with a bead 
roll of cases at my fingers' ends: but, my lud, 
1 argue upon principle;" whereby the learned 
gentleman merely means, that it is his principle 
to decry the cases to the extent of his abilities 
and his lungs, whenever they happen to make 
against the cause which he advocates, though 
he is always a great stickler for them if they 
are favorable to his clients. 

Bat the " simple laity," as the old lawyers 
were wont politely to designate all the rest of 
the world except themselves, not being in the 
secret of the learned gentleman's distaste for 
the authorities, will be apt to applaud so liberal 
and enlightened a disavowal of the narrow pre- 
judices of his profession; and the young ap* 
prentice of Themis, just entered into a solici- 
tor's ofllice, or commencing his status pupillaris 
in chambers, having already had a slight taste 
of the horrors of looking up cases in point, 
sympalliiaes with so convenient a disregard of 
black-letter law, as he scornfully designates all 
law which has had the misfortune to be printed. 
Indeed, inexperience or indolence will gene- 
rally be found at the bottom of the vulgar 



outcry against prece<1ent : inexperience, which 
is not aware that a strict adherence to foregoioff 
decisions is the landmark of property, and 
indolence, that would fain jump to conclusions, 
instead of arriving at th<*m by the more tedi- 
ous, but safer rotUe, provided by the stepping- 
stones of established authorities. 

In the profession itself there are but few 
principle-mont^ers ; for a dilisent study of the 
law will almost infallibly lead to a conviction 
of the vital importance of certainty, so far as it 
can be attained, in the rules by which the 
nudtifarious transactions between man and man 
are to be regulated; and the general mischief 
and confusion that must ensue, if such rules 
mi^ht be altered or modified in order to suit 
individual notions of natural equity in particu- 
lar cases. But, no doubt, it is a very prevalent 
notion with that part of the public whose 
avocations have not led them to pay particular 
attention to the subject, that the reverence for 
precedent is carried by lawyers to an absurd 
and mischievous extent ; and that, in submit- 
ting a question to the test of judicial rules and 
decisions, the essence of justice often evapo- 
rates in the process. It is supposed that there 
is the common-sense view of a case, (such is 
the popular phrase,) as distinguished from the 
light in which that case is placed by the refined 
subtleties of the law, Ttie error consists in a 
party's assuming, as a matter of course, that his 
own' particular opinion is necessarily the only 
one compatible with common sense ; much in 
the spirit of the learned divine, who defined 
orthodoxy to mean his own doxy, and hetero- 
doxy the doxy of any other man. If the suf- 
frages of those who profess to be guided by the 
diciates of common sense alone were to be 
collected on any complicated question, com- 
mon sense would be found strangely inconsis- 
tent with itself. On the other hand, where, 
aftiT a full, deliberate, and impartial investiga- 
tion, of all the circumstances of a case, and 
after every thing has been stated, pro ct con. 
which ingenuity or experience can suggest, a 
decision has been pronounced by a competent 
person, whom the nature of his pursuits has 
peculiarly fitted for giving the proper weight 
to every fact and every argument which is uraed 
upon his attention, is there any thing absurd or 
unnatural in being guided by such a decision, 
in preference to listening to the crude and self- 
sufficient dicta so complacently referred bv 
their authors to reason and principle, though 
the^ will generally be found, on a strict exami- 
nation, to be opposed to both? As for the 
niceties and refinements ascribed to the law, 
they spring out of circumstances; and it is 
as unfair to charge them upon the members of 
the profession, as it would be to taunt an astro- 
jiomer for descending into the minute and 
intricate calculations rendered necessary by the 
nature of the sublime science to which he is 
devoted. 

The young student, at (he commencement 
of his noviciate, is naturally impatient of the 
restraint which is imposed |>y a continual 
reference to the opinions of others, and irriUted 
at the nice and troublesome scrupulosity wbicb 
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exacto a case in point for ^^^ pontioa, But» 
upon consttlitng the authorities to which his 
atteotioo is directed, he finds the question on 
which he is inclined to come to a hasty c:oo 
elusion placed in so many new and important 
poiats of view, so many difficulties to be e»- 
counteredy and eomequcttces to be obvbted, 
which had ftever suggested thenwelvet lo his 
inexperience, that, iihe let possessed of any 
degree of intelligence^ he liq^ins al length to 
suspect bis own infeUibihty, aad lo entertain 
some respect for opinions which are tlie result 
of knowledge and experience. He gradually 
becomes expett in applying the principles of 
former decisions to every case which is brou^t 
under his notice, and the habit of investigaCiOD 
will moreover enable hins to consider a subject 
in all its bearings, and to grapple wHh ila diffi* 
cultiet even where the aulhorities CbnI him : 
his judgment becomes natnaed, and he has 
laid to ail the efements of a sound lawyer. 
The ** enlightened pubftc»" or that claw of 
persons who style tbonselves such, will proba* 
My represent him as havtog ooiw beeoane tho- 
roughly imbued with the premdioes of his 
prelession : but he will be consoled by thecoQp 
sciousoess of having qualified hiasself lo dii* 
charge the most important and rcsponublc 
dbties of that profession with credit to htoaell 
and advantage lo the community. 



REVIEW. 

1. An Ektimaie qf Mr. Brougham^ Local 
Court Bill, By an Observer. 

2. A Letter on the propo$ed DUtrict Law 
CourtM, i^c* 

(Candnded,y 

Wb proceed with our abstract of the contents 
of the two pamphlets which stand at the head 
of the present article. 

The difficulty of finding forty or fifty per- 
sons fit for the office of Judge, and wilbng to 
accept itk in one of these courts, is obvious; 
our limits will not allow us to enlarge on 
this part of the subject, but we must be per- 
mitted to quote from one of the pamphlets 
before us, some observations on the probable 
effect of these courts on the bar and the 
bench. 

' " What will' be the conteqnence, in a few years, 
of taking nearly all the Inirineu fVom the superior 
and concentrSted courts, aiid' diitrihuCing it amoagat 
fifty inferior Iribnualsl ' Will the strncturu comi* 
nue to* ■tanif wbenithe supporting columns ane •Irueli 
fsom onder/it? Caaa living bc^y be sustained in 
migoar wheni tbo*. soaneca of vitality are gpna?' 
' The &ig|iah. bar owes its weight and respectabi- 
lity entir^jf/ to iha concentration of the courts^ It 
i\ solely heoaiise the principal law business of the 
lungflQiQ.is brought tu a focus, that the study of 
jurisprudence holds out a sufficient inducement to 
men of fine talents and finished education, that the 
profession has been elevated to the high stadon 
which it occupies.' Such being the case, where 
will the next generation look for judges 1' Where 
will a- Mansfield; a Kenyon, aoEllenlxiroogh, or a 
Tenicrdenbe found 1 Not amungstthe petty prao* 
titioaem ofi the looai>oaurts^ oioat asmrsdly i and 
wbens'elaa isitbe cmwatoaaak f The comaioni'Uw 



bar will not present saffieient iiiducemeiiis to men of 
learning and talent to embrace the profetsiou. Ai&d 
if sixty judges are to he found instead of 6fteeii, 
inferior men must be taken, and the judicial wst 
degenerate, fienides, will the population in tlie 
districts be satisfied; will not the judges of ont: 
district, liondon fur instance, see more practice 
than the judge of Cornwall t the coosequeiioe will 
be diasatisfaction ; and, I anticipate, they will have 
reason to eidaim, 'Give us durability rather than 
cheapness; equal laws instead of a varietjr; h 
dignified bench in place of a mean one ; and fcir 
practice in lieu of pettifogging !* " Xietier, p. 14. 

It has been urged as an argontent for cheap 
law, that a demand of small amount is s 
matter of importance to a poor man. For 
that very reason it hi inipenitively required 
that such claims should be property decided. 
Nothinff can be more monstrous timn for the 
law to have two meaenres of jostice— onefor 
the rich, and the other for the poor. On this 
point the writers are again aided by the opi- 
nion of the PRB8BNT LORJO CSAKCELLOR, 

clothed in bb usual vi|iroro«n language. 
«• Cheap Justice,** said he, '*is a very good 
things hut eoetly justice is muck better thsn 
cheap injustice.** 

k is a striking and kwpartan< fact, thst 
public opinion baa always been af^ainst such 
courts as are new contetnpbited. The decent 
pari of the ^ommanity feel it discreditable 
to resort to them, and even the very rabble 
despise them. It is clear that their utility 
must be much impaired by this state of public 
feeling. Comts of Ju^thre, to be beneficial, 
most be respected: petty courts are not 
respected, and never will be. The feelfnir 
towards them is the same in Ameries, 
as in this country ; there, though tbey 
abound, and though the lower classes eagi*f^ 
Ijf ami themselves of the ready means of 
litigation which they afTord, there is yet no 
confidence in their decisions, and appeals 
are multiplied without immber and mUiout 
end^. 

The want of uni(brmi<ty in the deeisimiB of 
these courts is one of the evils apprehoMled 
from their estalilishment. 

'* Again^ discrepancies creep in ; each' judge is 
the centre of a petty system; 'Tlie judge ot Eieier 
dHkn in (tpiniun (Vom the judge of York. Divided* 
aa they are by diatance, neither may know of itia 
disciwpmay ; and thua points of distinockui impea* 
ceptibly accumulate, till uniformity ia alto^her 
lost.' U may be said the- bill givea a power of 
appeal^, true : but how few can afford, or will 
attempt, so espensive a course 1 Indeed* to suppoM 
a multiplication of appeals is to anticipate a tuts! 
failure." LetUr, p. |4. 

^ Some observations are made on the defi^ 
ciencies,, delavs, and dilficukies of the mode 
of appeal, and the non«proviaion of any means 
of interlocutory application* Our limiu again 
restrain us from extracting ^lore than the 
following passage. 

" To deny a ready appeal from the inierior courts, 
is to sanction injusdoe ami let law run wild ; to grant 
it without restriction, involves the auitor, whom the* 
legislator means to serve, in two suits instead of 
one. Take a middle coarse,— impose treble cosu 
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OD thm uiiBttCceirfuI appeltoiit.-aiKl what it ihi» 
bttt to put a check on the application of the only 
principle which can keep ilie maclime right ; and 
(vrhal i* wowe) t.. place in the poor man » ^'•y «» 
obstruction which the rich man docs not feel. — 
Egtimate, p. 1S> 

The power of dispensing with trial by jury 
meeU with animadversion, and licre again 
ihc authority of the Lord Cuancbllor w re- 
ferred to. 



•• Mr. Brougham, on the motion before alladcd 
to, the 19th of February, it reported to »>»»« »*»d, 
Hr • recommended by all means to uphold the 
trial by jury, and to eirtend with a sieady hand that 
which had already produced t»uch yaluable effects in 
facilitating the adrain'islralion of justice. Letter, 

The immense increase of patronage which 
would be created by the new courts, docs not 
cicape notice, and the expressed opinion of 
the Lord Chancellor on the subject w 
once more found to coincide with that of the 
opponents of local courts. 
. "Mr. Brougham, on Mr. PoeVs motion onbring- 
mg in the fees of court bill, on the 1 9th February 
laR, U reported to have said, 'Now, il the etght 
Welsh judges were to be abolished, and iw judges 
only »ubsututed, let the House see vhat a difference 
tkmtmade in the patronage rf the crown. ^\**.J"* 
appoiiitmeat of two judges for Westminster hall to 
be compared, in point of paUonage, with eight 
places that would be given away to the relative or 
friend of some member of parliament, or some peer, 
who may be selected for the place, not for his 
knowledge or acquirements as a judge, hot for qua- 
Kiies very different from those which are said to 
■mke « good judge ?' " Letter^ p. 6- 

The number of local judges for England and 
Wales, would not be eight, but somewhere 

* Lastly,^ the arbitration and reconcilement 
courts are condemned as visionary ; in some 
cases impracticable in their objects, and in 
others injurious to the just rights of parties. 
It is asserted, that where the reconcilement 
courts have been tried, they have failed. 

•« The EspotS Jet Motifi of the second book of the 
above code, shews these courts had, on the whole, 
disappointed their founders. ' Le premier tilre est 
celoi de la conciliation. Que cetie id6e etait 
philosophiqne et salutaire de n'ouvnr racces des 
Iribunaoz qu'apres r^puiseroeni de toutes les yoies 
de conciliation \ poor quoi faut-il qounc si belle 
insUtuUon nait pas produit tout le bien qn on devait 
en attendre. et que les effets aient si pen r6pondo 

anieap^rancesT" ^^a^a 

•• If the reconcilement nieaaure has not aucceeded 

in France, wheie the juget de pais are almost as 
ihkklv strewn as our justices of the peace, and 
where the plaintiff is forced to proceed in ihe first 
iostioice in the reconcilement court, how much less 
c^i it be expected to succeed where neither party is 
constrained to attend, and where the court can only 
be attonded at certain periods in the year, and then 
generally at a distance from the party s residence! 
Will creditors await for months the arrival of the 
judge, with tlic pretty near certainty of the debtor 
not being so weak as to attend at all t 

« Attempts are now frequently made, and some 
think ©Hen sncceasfolly, to piejttd«« the judges on 
the trial of cmsm by iasmoation of referenoes having 
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been proposed and not acceOed lo; in ^ch casM. 
however, the dissenting parties have at least the 
TxcZo} not being able to agree on arb»t"Uor. '^o 
were likely, in their opinion*, to deal out imp«rt«J 
jnstfce; hui will it be prudent to 7&g«»i>«* ^ 
excuse where the arbitrator proposed is the judge 
presiding at the trial between the parties 1 Is it 
Corl proper to give either party the oppc^o- 
nity of taunting the other with hi. reiosal to abide 
Sl/arbitrament of the judge, who, ^^^^J^'^J^^ 
the party's objection tc. him as an «^*>»«'»^;' "**^?; 
«r.ly p^de. at the trial of the cause, and hssthe 
opportunity of inaocncing the jury? Letter, 
p. 10-11. 

The author of the Estimate expatiates upon 
the improbability of the J»»dffe-reconci cr 
effecting any reconciliation. He pursues him 
Sh^SUiltiform and dissimilar duties, 

aad represenU him m — 

« Adniinistering the U«, .her all bit contii»»iicei 
to keep the peopte fro.u rewrtiiiR to i« h.»e brought 
tinw contempt. And thU. too, -hen «. h.je r.- 
«^C^ Mr. B. wUl do if W. pUn wcc«ed. m- 
3g" W. wUh) .11 the reconciUog po"*" ~" 
oDeratine lo rtrongly in the form of the delays. 

Sn«ry re.p.c..ble practitioner « ««e pro»oJo" 
of amicable adiortmenl to an extent of which 1 
^r'e« Mr. firoogham ha. little conception. 
Wl^n law U to be af ^ery »»">, ««~J:v'?^ ""^ 
"inxury than a trouble or a penl, "hat hope om 
emeiliatim ha»a under .uch a .yttem 1 Kead what 
^Xm »y. of the local «»«««/"«'*2; 
wMeh we haw irwdy aeen charaetenaed ta their 
lewIrTiolt.! C.ns»lt thii piciaxa of Uie virttof 
fie'wTd uncontrollable litigation, of ««» fo» 

e'^ idea of referring aay thTng » "'J °*?±' 
S than the ultima ratio of rtrict law,-Ei»w«rt». 

pf3f-d5. . . , _k •« 

America we ea»e it. our fifth nuraber.(«) After 
niJitfi^U the writer before vt* not v.fmpt\j 
2"k.%e herU can be belieteji th«,-*»«™" 
oppose such a system of multiplied Uugmlio. 
frnm iniereeUd motives. 
ThM^^r.«d. tliat all that « «wKO. 

posed is merely to make an wP«"f ««»:^T^« 
Suthor of the Estimate answer.. Ist. TbrtU^s 
Ttfit r»lc«lv that an experiment of sumocni 
kitWll be dlowei to afford a just c«. 
len^iu w»i .^hitf ttno uersoot mar 



judge in the two a.«tnc» - — "^ ^^ 
proposed to begtn, out u is • "•'S. , » i^-, 

fo Ld/^ysnch P«»?1*:JiKT5f iJb,^ 
nn« of the proposed districts— Kfni, w uy nw 

means a fair subject for the «P«nr''i^.'J 
mnwkabW isolit««« both as a whoU and mitt 

with suitable conveniences for swsU a inDuwn, 
so as to reduce the expenses of •«tfi«- »» 
miBht have added that no ««lfn"5«>j; 
Sd m experiment has already been 

Sin o^own*^ country. «P«V'^'ti« 
rnrn.Werable. and for a »"«»•» »fj\'^ 
•uffieient to def elope all the good, as well at 



(«) Page 74. 
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all tho evil of the system ; not for one or two. 
Often, or twenty years, Imt for centuries. In 
the Welsh courts, the experiment was made 
for us under circumstances more favorable 
than are likely to attend their revival The 
system there, enjoyed a portion of the respect 
\vhich men, in spite of themselves, yield to 
ancient institutions — from its long estab- 
lishment, the state of the law and the habits 
of the people, had become in some de)(ree 
assimilated — while the judifcs were men 
superior to the average of those who can be 
calculated upon in the new local courts, and 
were mit resident in their respective districts. 
Yet the system has been found intolerable. 
Sentence o'f abolition has gone forth against 
it, and been executed. In this sentence, all 
the friends of peace and justice have rejoiced ; 
and none more than thb kminbnt rxRsoN 

WHO NOW HOLDS TUB GrBAT SbAL OP 

England. 

From the extracts which we have given, 
our readers will be able to judge of the merits 
of the two pamphlets. The writers, we ap- 
prehend, are not much accustomed to literary 
composition, but they appear to be sensible, 
practical men, well informed upon the sub- 
jects which they discuss ; and their facts and 
arguments deserve serious attention. We 
have by no means extracted all that is worthy 
to be read : neither our limits nor our sense 
of fairness towards the authors would permit 
this. We therefore dismiss the subject for 
the present, by recommending the two tracts 
to the notice of our readers. 



MINOR CORRESPONDENCE. 

N. O. S. ohserves, that great inconvenience 
is constantly experienced by persons who are 
desirous of suing partnerships, in consequence 
of their not being able lo ascertain the names 
of all the partners in the firm, which either 
prevents the creditor from proceeding to re- 
cover his juit demand, or, if hardy enough to 
{troceedy subjects him to a plea in abatement. 
n a country of such great commercial im- 
portance as our own, in which credit is carried 
to such an extent, and where a tradesman 
cannot, without offence and the risk of losing 
custom, ask the names of those i%hom he is 
about to trust, it seems to be a most desirable 
ihingtbat tradesoeople should have greater 
facilities afforded them of ascertaining the 
•names of parties, but more especially the 
names of partners in firms^ with whom, in the 
•ordinary course of business, they may think 
it desirable to deal. Our correspondent, 
•therefore, suggests that it would be a most 
beneficial thing to the commercial world at 
large, if an onice were established by law, 
where all partnerships, ». e, the names of idl 
partners in every firm throughout the king- 
dom, should be registered, and also all dinso- 
lutions of partnership, with such other par- 
ticulars as might be necessary for enabling 
tradesmen to recover their just demands. 
To compel registration under a penalty, and 



to make all partnerships and dissolntions of 
partnership void, unless registered, would 
ensure a punctual recristration. If such a 
thing were established, we should not then 
have so manv unincorporated joint stock 
companies, and others of the same character, 
laugning at those who have l>een foolish 
enough to trust them, and holding their 
creditors at defiance. 



QujBRBKS has fisvored us mth the sub- 
joined note : 

•' I observe that sec. 36, of the ist Wn. IV. c.70, 
respecting tj§etmenU, (vide your first number, 
page 5,) has no language thnt appears applicable to 
premises in London or Middlesex, the words 
' commission day' and ' assises' being exclusively 
employed with reference tu the lime and place of 
trial. Is the section confined to country causes? 
and if so, whj ? If not intended tu be so limited, 
what can be the reason that acts of parliament so 
frequently fail to expren the meaning of the legis- 
lature ? With whom does the fault lie ? And is a 
reroed J impossible? Really there is no reform of 
the law mure urgently called for, than one that 
should render the statutes at large not only smaller, 
but clearer and more accurate." 



J. M. makes the following suggestion on 
the subject of a General Registry of Deeds ; 
" If a lease for a term of years, which has been 
registered in pursuance of the statutes, be 
determined by ejectment, I am not aware of 
any means by which the premises (or even the 
parties in cases where judgment goes by de- 
fault,) can be identified, so as to enable the 
judgment to be placed upon the register in 
such a form as to be available on search. It 
is obvious that the usual description in the 
judgment itself, such as two messuages, two 
cottages, &c. &c. in the parish of A, recovered 
by John Doe, on the demise of B. C., aguust 
Richard Roe, affords no information useful 
for the purpose, and I believe that there are 
very many leases which have been long since 
determined by judgments in ejectments, which 
for any thing that appears on the registry 
are still subsisting and unincumbered." 



ANSWERS TO QUEKlBS. 

F. G. has favored us with the following 
answers to the two queries on Bills of Ex- 
change contained in our last number : 

1. The bill being drawn on a person " out 
of Great Britain," is a foreign bill; the 
schedule to 65 Geo. III. cap. 184, has these 
words : " Foreign bill, {ttr bill of exchange 
drawn in, but payable out, of Great Britain,) 
if drawn singly," &c. Indeed, Mr. Chitty says 
" that bills are foreign when drawn by a per- 
son abroad upon another in England, or vice 
versa.** On Bills, p. 10. ed. 7. 

2. The bill must be on unstamped paper : 
this is a necessary conclusion from the cases 
deciding that bills are to.be stamped according 
to the law of the place wherein they are drawn. 
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Snaith o. Miofifay, 1 M. andS. 87. Crutcbley 
9. Maon, 1 Manh 29 (a). 

QUERIES. 

F. G. inqaires whether the case of Lauffher 
V. PoiDter, 8 D. and R. 556, 5 B. and C. 
547» on which the judges of the K, B. were 
equally divided in opiniont ha« been carried 
any farther? 

Al«o» whether Jews bom in this country 
are capable of purchasing and holding to their 
own use real property ? 

TBI LAW RSGABDING LIFB INSURANCB. 

To ike Editor of the Legal Observer. 

Sir, — It appears that no person has a sufficient 
interest in the life of another to enable him to 
effect a policy of insurance upon such life in 
his own tavor* unless the subject of the insur- 
ance be a debtor to the assured : 14 G. III., 
c. 48, sec. 3. 

lo Godsal V. Boldero, 9 East, 72, it is laid 
down, ** that if the debt be in anv way paid, 
the insured cannot recover upon tne policy,'' 
as in the case of an attempt to recover upon a 
policy effected upon the life of Mr. Pitt, whose 
debts were paid by Parliament. 

When it is considered that many persons, in 
the arrangements of their affairs, are constantly 
effecting insurances in their own favor, without 
having any pecuniary interest in the life in- 
sured, ancf to how great an extent the interests 
of families are affected by the present law, you 
will not, perhaps, think it irrelevant to the ob« 
ject of the " Legal Observer" to take a oppor- 
tunity of adverting to the subject, and, bv 
wammg the profession of the invalidity of such 
a transaction, impede the progress of the evil. 

1 am, sir, yours, &c. 

Cue. 

ACSNOWLRDOMENT8 TO C0RRK8PONDENT8. 

We owe many thanks to Homo for his elabo- 
rate review of a pamphlet on the^proposed al- 
terations in the I^awof Real Propertv, and feel 
reluctance in declining to insert it in its pre- 
sent shape. The greater part of the article 
cunsists of critical remarks, ably written in- 
deed, but relatini( to the style and lanj^uage 
of the author of the pamphlet, and to topics in 
which we apprehenu our readers would not 
be {generally interested. 

Our limits render it necessary that we should 
principally confine ourdcives to the notice of 
the subject, rather than the manner of treating 
it. We leave the minutiae of literary and verbal 
criticism to our periodical brethren. If the 
pamphlet in question contains important ob- 
jections to a general registry, which can be 
concisely answered, we shsul he most ready 
to insert an article comprisiug an examination 

(a) We ha^e received a Mmilar answer on both 
qaeaiions frum C, ; R. S« adds on the 3d question 
a reference to 5 Taunt. Sl9, and to Baeham v. 
Campbelf, Gow. 66. On the I at question, K. S. 
appears to bAve uiistaktrn the point stated. 



of the objections. We are willing to alter the 
review accordingly, hut we cannot adopt it as 
our oivn. 

We have elsewhere noticed a "philipic'' 
by one of our alphabetic correspondents : and 
have received another hint from no unfriendly 
pen, of the same kind. We cannot help 
wishing that the courtesy of our critics 
equalled their honeHy and courage. We hope 
they will give us credit for some portion of 
integritv and independence. We venture to 
assert tnat we yield to none in zeal for the 
best interests of the profession, but we must 
be allowed to exercise our discretion in se- 
lecting the proper means of effectine the ob- 
jects which we and our correspondents are 
mutually anxious to promote. Were all the 
communications we receive like those al- 
luded to, we should have no difficulty in acting 
on many of the suggestions they contain ; but 
if we were to submit a tenth part of our corres- 
pondence to these carpers, tney would l>e con- 
scious of difficulties and responsibilities, which 
we suspect they are now altogether unable 
to appreciate. 

We shall, in compliance mth the wishes of 
a correspondent, furnish as earlv as possible 
an explanation of the objects ana constitution 
qf the Lav) Institution^ an account of the 
origin of which we have already given. 

We are favored with an able article on the 
" Propriety of an Alteration in the Law by 
making universally receivable the Evidence of 
Parties interested,'* which we hope to nsert 
at an early period. 

The communication on the '' Abuses in the 
administration of the Law in Guernsey and 
Jersey," is well worthy of insertion, but must 
give way at present to matters of more im1ne« 
dlate interest. 

The letter of <' an Attorney" pleases us, 
and the contribution it contains on the Bills 
of Costs of the profession, we ahall lose no 
time in bringing before our readers. 

Since our last number we have read the 
manuscript of X. Y. which is sensible and well 
expressed, but we do not feel justified at pre- 
sent in complying with the conditions propo- 
sed. We shall, however, be obliged by an 
occasional contribution (a). 

We continue to receive valuable papers on 
the subject of the proposed Local Courts, and 

(a) Since the paper above noticed of X. Y., we 
have received a contribution on " the proper eda- 
cation of an attorney/' which we think particularly 
▼alaable ; and we cannot but regret that our arrange* 
menta regarding articles of this kind preclude ns 
from meeting the views of our correspondent* th^ 
excellent spirit and good feeling of whose composi* 
tious are equally valuable with the matter th«j 
contain. 
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■halt in each lucceeding anmber avail oiir- 
selfes of their contents. 

Other commnnicatiom, and the acknow- 
ledgment of many letters, conveyingf ad flee, 
enooaragement, and approval, must be de- 
ferred. 



ATTORNIES' CHAR0E8. 

In the Morning ChronieU of tlie 27 ih of KoveiD- 
ber, 18^), it is staled that — 

LoaoTsNTBRDSN intimated* that in making up 
cases for the opinion of the court, those who pre* 
pared ihera when it was neoesMry to bring letters 
under the notice of the judges, ouglit to put them in 
an appendix, instead of introducing them into the 
bodies of the caiea ; the difference wa.« material, as 
whan the letters were put in the body of the case 
tbej were charged for by the attomies ss original 
drawings, whereas, if put in the shape of an ap- 
pendia, they were charged for only as copies. 

It u conceived that his lordship was misunder- 
stood by the reporter, for it makes no difference to 
the atComey whether letceia or any other decuroenu 
are set forth in the body of the case, or by waj of ap- 
pendix. Special cases were formerly drawn by the as- 
sociate Item the judge's notes of the trial, for which be 
was paid one shilling per folio, bot they are now drawn 
by counsel, who is paid a fee by the attorney, ac- 
cording to the length, and the associate still re- 
ceives his former fee of is, per fol. for the body 
and 4d. per fd. for the appendix, as if he had 
drawn the one, and copied the other j and all that 
the attorney gets, is 4d. per fol. for the copies of the 
special case furnished to the judges and counsel, 
whether it consisU of body or appeodix. 



RETURNS OF WRITS, SPECIAL AND 

COMMON. 

Mr. Editor,— -Your last Number puts the pro- 
fession in possession of the Act now before par- 
liament for amending the Act of I Will, IV. c. 
50, as far as iU provisions affect the Terms. 

By the amendment proposed, "all writs 
heretofore returnable on general return days 
may now be made returnable on the third day 
before the commencement of any Term, and 
on any subsequent day up to the third day 
before the end of the Term,*' which provision 
is in itself sufficiently clear in iU direction as to 
general returns. 

Ill the ordinary mesne process of the court 
of King's Bench, which is returnable on a par- 
tieular, and not on a general, return day, the 
practice is to make the process rettirnable on 
a^ day in Term, specifying tiie days o* the 
Wf ^k and month. 



in your valuable publication, in order to their 
being explained. 

1. [n what manner is a distinction to be now 
preserved in process (and it is to be remarked 
that the Acls expressly recognize a distinctiou) 
between general and particular returns? 

2. How is the distinction taken by the new 
Acts, compatible with the provision oiF the Act 
of 1 Will. IV. c. 70, for the assimilation of the 
practice of the three superior courts? 

3. For what purpose is tbe distinctioo pre- 
served at all f 

I am. Sir, 

Your obedient servant, 

CiVILlS. 
*^* We conceive that there will he no distinction 
between general and particular retoras. Writs, 
whether by special original, or common pmcew, 
may he returnable on any of the three days pre- 
ceding the Term, or any day (except the last three) 
during the Term. At least we can discover nothing 
in the recent Act, or (he amendment, to prevent 
either kind of writs being so returnable. There will 
still remain the distinction in tht form rf thewrin 
until the judges carry tbe intention of (he Act into 
effect by assimilating the practice of the cottrts. In 
reply to onr correspondent's inquiry we may ob^ 
serve, that the distinction between the returns of 
special and common nriis was probably owing to 
the greater length and diflicully of preparing a 
ipecioi oniciNAL writ, compared with a conanon 
one, and therefore the former was returnable 
weekly or thereabouts, and the latter daily, durioe 
T^ erm. We cannot undertake to " render a reaum* 
for everj practical distinction. But whatever wu 
the ground of the practice formerly, it is evident it 
ought no longer to esist. The writs, whether common 
or special, are prepsred by attomies, and there can be 
no reason why they should not be returnable as soon 
as they are capable of being eiecuted. No donbt 
the judges will readily provide for the altered state 
of things in this respect. 



RECENT DECISIONS IN THE 
SUPERIOR COURTS. 

Under the head of "Sheriflrs Indemnity," 
our readers will find two decisions on the ques- 
tion as to where the court will interfere for the 
relief of the sheriff, when he is called on to 
decide on adverse claims. The circumstances 
are rather special, and the decision of Mr. 
Justice LiUledale, in the latter case, important. 
Our readers' attention should be directed to 
the several arrangements made by the Lord 
Chancellor and Master of the Rolls for the fu- 
ture transaction of the business of their re- 
spective courts. 

SB£AIFF*8 INDBMIflTT. 

A role to ahew cause why the rule calling on tbe 
sheriff of Sussex to return the writ of firi faciai 
directed to him to levy on the goods of a person 
named WooUan, should not be enlarged until the 
sheriff should be indemnified, was obtained, and the 
following facts were disclosed. On the 11th of 
November, 1829, a fi, fa. isaoed against the goods 
of Woollen, at the a«iit -of a man named Gale, 
returnable on Saturday, after eight days of St. 
Martin, to levy «731. On the «4(h of November, a 



• Upon these two cases of practice, arising 

tinder the new provtsions of tbe legislature the 4.- ^ • j - i • * ^ r>i 

fnlifkoiTrto ^n^iriM k««. ^ iuc icjjisidiurc, inc \ji. fa. isaupd at the suit of a person named Clegg, 

In. irv^J?^[i?l^A^^""''^ ^"^ ?^ ''^'^*' returnable on Saurday, afwr fifteen days of St. 
you may possibly tbuA deservmg of msertion Martin, to levy 468L lOs. The gooda were ap- 
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bj ofte of ^ MMKiff AC ftl7L IXiL 6d. 
lliis ram not bflimg «Aoiwh to o^fy ^Im> 4nt •»- 
catioB» Ga^ inJamtifiiid the •b«riv, tod the goods 
were a^^ignod to bin on the 17th of Decombtr, 
1829» in put liquidstioA of his claim of 27 Si. The 
thmff WM t|iea ruled to return the writ in Clegg'e 
exectttioo. He returned nuUu bona. In Hilvy 
Texm, 18S0, an action was brooght by Clegg» in the 
Conmoa Pleas, against him for a ialse return, ofi 
the auggestion that Gale's execution was fraudulent. 
A verdiet for tMA. was found in favor of the plain- 
tiC A new trial was ^[ranted, and at the Sumroer 
Aaaiaes in 1830, a Terdiot was found the same wajf« 
and for the same amount. Inunedistelj after the 
verdict in the former case, the plaintiff havii^ ascer- 
tained that the goods origioalljr seised under the 
first execution, ud assigned to Gsle, were stiU in 
the poaeession of Woollen, sued out another fi, fa, 
against them for 2181. 10s. that being the difference 
between the amount recoreied, in the action against 
the sheriff for his fslae return, and the original 
dAt, which the sheriff was commanded to 
Ufy under the second Ji. fa. This was directed 
of coarse to the new sheriff, — the sheriff, to whom 
the iwo former writs had been directed, having gone 
oat of office. The sheriff sccordingly levied on the 
shore goods, Woollan having no othera in the 
ooootj. A notice wss then served on the sheriff*s 
officer in possession, that the goods nn which the 
sheriff' had levied did not belong to the defendant, 
bnt to Gale. The sheriff was then ruled to return 
the writ. He spplied to Gale and the plaintiff for 
an indemnity, but without avail. The sheriff then 
obtained a rule to shew cause why the time for 
returning the writ should not be enlarged in the 
second execution at the suit of Clegg. and why 
all further proceedings should not be stsyed until an 
indemnity should be given to the sheriff, either by 
Gale or the plaintiff. 

On the part of the plaintiff it was contended, that 
be was not bound to indemnify the sheriff, because 
be had a right to seize the goods of the defendant 
wherever he could find them. The fact of the 
goods being the same as bad been formerly seized 
wss of no importance. Thej were still the defend- 
ant's goods, ss hsd been shewn by two verdicts, and 
therefore liable to seisure. The recovery agaiu&t 
die sheriff was only a punishment for his false 
return. 

On the part of Gale it was submitted, that he 
was bound to give no indemnity, as he wss clearly 
Che owner of these goods. Whatever doubt might 
bare arisen as to his right on the first seisure, it 
was clear that he was entitled to the goods, since the 
price of theoi had been paid by the sheriff, whom he 
had indemnified in the action brought for the false 
letum. 

The court, having taken time to consider, said 
that as tliere was considerable difficulty in deter- 
mining which of the parties was entitled to have 
the giMds, the sheriff ought not to be called upon to 
eome to that determination ; the sheriff ought there- 
fore to be indemnified. The rule for enlargug the 
time for returning the writ, must conaequently be 
made absolute. Rule absolute. CUgg r. WooUan, 
lAttUdaU, J., M. T. 1650, K. B. 

SBSRJPr's INDEMNITY— BANKRUPT ACT. 

A rule having been obtaioed to show cause why 
the sheriff of Surrey should not have further time to 
return the writ of ^, /a. directed to him, and under 
which he had levied, on shewing cause the following 
facts were disclosed. Two writs of^. /a. had issued 
at the suit of two creditors with separate interests, 
named Robinson and Ibbenon, agmaat the goods of 



tba 4Wifos4ttit JHm». and tbs siiarfff kU Ivvkd. 
M MM M he had pat a man into posaasaioa, he 
received notice from the assignees of the defendvat 
under the second of two oommissioBs of bttoJiiiHftt 
whidn had issued against the defondaat. statiAg 
that* as the defoadant'f estsCe under the aeconS 
commission bad sot paid fifteen ahiUings in th^ 
pouMJ^ bis property vested in the assignees under 
that oommissioni. Both commissions were before 
6 Geo. IV. c. 16. The sheriff having been Tuled te 
return the writ, the above rule i^as applied for. 
Whether the propfsty ^if the defendiaot vested in the 
assignees or not, depended on the eonstraetion to be 
put on 6 0eo. IV. e. 10, s. 1,«7. The words of that 
section are these : " And be it enacted, that if any 
person who shall have been discharged by such cer- 
tificate as sforesaid, or who shall have compounded 
with his creditors. Or who shall have been diecbarged 
by any insolvent Act, shall be or become bankrupt, 
and have obtained, or shall hereafter obtain such 
certificate as aforesaid, unless bis estate shall pro- 
dace (after all charges) sufficient to pay every cre- 
ditor under the commiaiion fifteen shillings m the 
pomid, such certificate shall only protect his person 
m>m arrest end imprisonment, but bis future estate 
and effecta ^except his tools of trsde and necessary 
bonsehold fnniiture, and the wearing apparel of 
himself, his wife, and children) than ve$t in thi 
asngneei under the mud cdeimiifton, lo^ shaU be entitled 
la tehe the tame in tike nuuiner at they mighl have teixed 
Vfepertyt of whkh each a ftanXcrvpt] wot p ota n ^ v C ttt the 
ismtsg the eommittwn*" The words in italics are 
new. 

The court was of opinion, that this section did not 
vest the goods of the defendant in the assignees 
under the second commission. The prevision with 
respect to resting such property in the assignees 
was not contained in the A Geo. IV. c. 30, the 
previous Bankrupt Act. Tt was a new provision 
therefore, and there were no words in the seetioa 
whidi could shew that it was the intentipn of the 
legislature to extend it to the cases nnder the 
former Bankrupt Acts. On the contrary, the lan- 
guage of the section clearly shewed that it was 
intended to be prospective. Though that was the 
opinion of the court, yet as it appeared a question 
liable to doubt, the sheriff ought to have time to 
consider the course he would pursue. The rule 
therefore would not be made absolute in the common 
form, but for enlsrging the rule to return the writ 
until the end of the next term. He might of course 
in the mean time come to the court, and apply to 
enlarge the time still further. Rule absolute. Lit' 
tledaU, J., K. B. M. T. 1830, Ibbenen v. Dicoi, and 
Rcbinton v. Dirai. 

AOBNTS' SIOMSO BILL. 

It was decided in this ease that the plsSntiffs, 

who were attomies, and acted as agents of the 

defendant, (also an attorney,) were bound to deiirer 

and sign a bill befoie bringing the action. Heming 

and Baxter v. WiUon, 

PBACTIGB — ATTOBUXY's HAMS. 

Arehbold obtained a rule on behalf of the defend- 
ant, oallinif upon the plaintiff to shew cause why the 
bill of Middleeex, and declarstion, should not be set 
aside for irregularity, with costs, no attorney's name 
and address being endorsed on the copy process 
sewed on the defendant. Hoggint Shewed cause, 
and read the affidavits of the plaintiff*s attorney, and 
his clerk, shewing that the defendant had been 
written to before action, demanding payment ; that 
aboat an boor dfler the defendant hed been served. 



no 



^ wcoUeeted that the attone/g naiiM and 

addraM waa aot andoraed on the copy, and on going 
to hu hoofe, found that he had gone ont ; the olerk 
then wrote the name and addieaa on a card, and 

^T^'i**^/?*^^*"*'* Mirant, (who afterwarda 
atated that defendant had reeeiyed it) On defend- 

TXu **^.^ *?^^ ^^ procoM, he aaid to the elerk, 

«Oh, tins la from Mr. /' (meaning the 

plamtira attorney,) and promiied to go outof town 
to set the mono/ to aeUle. 

lAttUdaU, J., thoQflrht the defendant waa quite 
aware of the attomey^a name and addiaaa by whom 
the wnt waa leryed, and therefore diacharged the 
rule with coata. Stoekeny. Brtwtn, hi, T.lho. 

FBAeTica— ATTOHMiT'e PKiyiuoa yaoM aubbst. 
The applicant had been arrested while employed 
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•uitort themaelves to (^et their aoita in tiaio for 
hearmg. He, conudering the advanteges of the 
•lutort, and of the court itself and of counwl, de- 
fired to know if ti would answer all porpoKi if he 
•at one day before Term? He knew it was t»e 
practice to sit eight days here before HUary Tcroi, 
but the continuance of such a practice now would, 
in conseqnence of the alteration of the Term, break 
in too much upon the yacation, or rather leave oo 
Tacation at all. 

Sirfidward Sugden, and the Solicitor General, and 
several other gentlemen within and behind the btr, 
said that arrangement would satisfy all parties. By 
the new orders, one seal at least should be held 
before Term, and that seal cunld be held on the 
tenth of January, the day before Term. 

-. .1. u^^ T'-r^ •«""• •'""« empioyea . J^!l* !*"'**, ^^ ^f^^^ry was then 6ied for holding 

at the borough of Trcgony by one of the candidates ^ ""' ?*J'. *"^ ^^ ^^e commencement of the 

there durmg the last election. He moved to be dis- '^'^'^S* of this court. The lord chancellor said he 

charged on 61ing a common anD^RriiiirA «« ^k- would arrange * 



chargwi on 61ing a common appearance, on the 
ground that he was an attorney of the court. His 

out a certifica e as an attorney, but did not aver that 
JI** »ctually a practising attorney. 

Bryant, 7 f. R. Jo, wid held that, as the applicant 

tfj^JZ^^A *K*- ^* *" *" •«*"*' practice aa an 

not that pracuce,) he was not entiUed to their in- 
terference. 

roTvu iiTTiwo* or rai moLu coua*. 

The MMter of the Rolls obwrred to the bir. 

rt.t. M the ne« Act of P«li,me„,. which directS 

M alteratKm, «u pMied without ..y commS 

uon „.,h the jodge. of the court, of equity. . JwL 

drf not feel dupoied to ■u.ke any clwnge u to the 
S«'"f "f "»• "OO" from the' former ^^, 

court, or ol hit oiBce, beyond the ofual time in 

ST^orS."' ^' *«• "• '•«' cotuIS^'th: 
fete lord chancellor upon thii inbiect. and the. 
both agreed th.t they aSi.ld not allir the.' .In If. 
He «ould .peak to .he pre«.m lord chancello T 
«. At preaent it wa. hi. intention to m in tW, 
tT.?. h"„"°^ V:* I"'""''"' T*™. but l« WM n« 

t^ dt a. f"?hX r-f" ''!""' '"•• ^"'"^* 
TO sii as If the Terra had not been advanced H« 

Ati^A^ '"""" "■•" "" ""--"rfor "hJ 
eficKjit diKiharge of the da.ir, of hi. ofece. and 

-".rt^ ^r TT" •'"' ~"'*'- H» honour 

•It a. oraal ? Mr, Penberton considered that it »a> 
desirable no change should be made. 

■*■•*"""«"» •» »«»aiNass II. T»« cotrar or 

CHA^ICaBT. 

nJ*".* ^ C»a«»U«r. in the course ofthe d.j. «ud 

ote'o^7heTb"Jj: z r^sTeVt^ ^^ ^^ 

,with tbem the time of .l;::Afo«^^^t"HTZ 
•IT; k.^ ^'^ r •" ^^' »' parliament, that TCTm 
of the ^" ^il'! ' \!? I' '"^^^^ 1831,'nir.d 

dSl^ In .k"'"'"« '^/' '^"^ ^'«*'i*"« '•ere n^t 
was su ! I .^ "•'•. **' *^"«^*^ '» ^t'" court, he 

iwiice to the auitors of the court, and to enable 



u Ti 7 '"J'i9r '*** cororacncement of buainess in the 
Kolls and Vice-chancellor's court, with the judges 
of those courta ; but, on the suggestion of counsel, 
that the master of the Rolls said he would not sit 
till the f 4th of January, as was his former practice, 
and that these courta need not sit simultaneously, 
his lordahip acquiesced, and left the arrangement 
just made to stand. 

His Lordihip, on rising, also addressed the bar, 
and said it was right then to make known the 
duration of his sittings before Christmas. He 
believed it was not usual to sit up to Christmu eve 
except on eatraordinary and pressing occasions. 
His intention was to sit up to the «3d inclusive, and 
hoped that would be convenient to all parties? 
Several of the counsel present answered in the 
affirmative. This court, therefore, will sit up to the 
t5d instant. ^ 



ABBBST OH AWABD. 

On a rule, which called on the plaintiff to 
•hew cause why the bail-bond should not be 
delivered up to be cancelled on 6iing common 
bail, the objection was to the affidavit to bold 
to bail. It WHS for money due from the defendants 
in a certain action on an award made, which directed 
the payment of a sum of Wl. within a memb after 
demand. It did not go on to state that the money 
was payable at a day now past. It was admitted, 
tnat in actions on promissory notea and bills of 
exchange, such allegations were usual, but in ac- 
tions on awards, it was conceived to be otherwise. 
It was also said, that the award ought to have been 
set out, to shew how the money became due. If 
that were necessary, it then followed that the award 
must be set out at full length. 

It was urged on Xh^ other side that this was not 
necessary, but that it was necessary it should 
appear to have been made on such a submission a« 
would be binding on the parties, and that it was 
auiy made. , Beaides, it was necessary tliat the 
money should have been stated to be payable on the 
award at a day now past, otherwise it could nut 
appear that the money was due (a). 

rbe court referred to Tidd's Forms (6), where iu 
an afcdavit to hold to bail for money due on anaward 
made under an order of NiH Prim, where tl« 
aeot was due "at a certain day now past." That 
form also alleged the aubmission by consent, and 
the making of the award. 
Rule absolute. Parke, /., M. T. 185U. 



(a) IMeer y Hood, 7 B. and C. 494. 
W Cap. 10, i .78, p. 8t, ed. 9. 
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FBACTICB— DAIt BOHO* 

On tiievriiig cause againtt a role to set aside pro* , 
ceeding^ for irregiiUrity, it appeared that the Dotice 
of bail, of justification, and of render, were wiong 
in the spelling of the plaintiff's surname, and a sub- 
■eqoeut notice given, with a view of bailing out the 
defendant in the long vacation, eihibited a mistake 
of a similar kind. No oppo&ition was made ; but 
af>er all these proceeding*, the plaintiff took an as- 
signment of the bail bond, and now proceeded on 
it. The plaintiff had demanded a plea while the 
defendant was in cnstod j^ and the court held that to 
be a wairer of the em>r in the surname* 'i*he rnle 
for netting aside the proceedings was made absolute, 
and aa the plaiiitiff*s attorney had known of the 
blander as soon as it was committed, and had taken 
no notice of it, but had lain by so long, in order to 
take advantage of it, the rule was made absolute 
againtt bim» with costa. WUle}f v. AuiXin, C. i*. M. 
T.IBSO. 



NOTES OP THE VACATION. 

Wg Have inserted in another part of this num- 
ber an article on the proposed alterations in 
the Laws of Real Property, and the esta- 
blishment of a General Reiristry of Deeds, in 
which the plans of the commissioners are 
attacked with considerable vivacity, bnt, we 
trost, in no nnfair spirit of discussion. 

Sooaeof oar readers may be disposed to think 
that the views of the learned commissioners 
reqaired a more serions tone of investigation, 
aod a statement of the objections in a more 
formal and argumentative manner, than our 
correspondent has thought proper to adopt. 
He has, however, displayed considerable re- 
search on the various changes under discus- 
tion, and has pointed out many topics of im- 
portant consideration. 

The ancient Forms of Conveyance, he con- 
tends, were sufficiently simple, and the solem- 
nities attending their execution sufficiently 
pablic. to prevent unnecessary 'expense on 
the one hand, and any fraudulent transactions 
on the other. And it is argued that the 
deviations from these ancient modes and for- 
malities have been occasioned by the change 
in the state of things, by the necessities of 
society, and its complicated interests and 
transactions. 

There are some of the plans of legal reform, 
now in agitation, which appear to have met 
with the almost unanimous disapprobation of 
all classes of the profession ; but this project 
of a Metropolitan Registry has not been so 
unfortunate. So far as we have been able to 
collect the opinions of practitioners in Lon- 
don, there appears much aiversity of sentiment, 
bat we understand that in the country the op- 
poaltion to the plan is very general, and we 
think that the great practice experience of 
provincial solicitors should have due weight 
with the legislature. It may be observed 
also, that the question is one of a mixed na- 
ture, and that some practitioners do not object 
to an extension of the plan of Rerotry adopted 
in BAiddlesex and Yorkshire, (under an im- 
proved system of management) hut are op- 



posed to other parts of the proposed altera- 
tions in the Laws affecting Real Property. 

Amongst the objections which seem to 
be of the most serious consequence, is 
that of tbe exposure, during the present 
circumstances of the country, of every man*s 
private affairs. It is true that, to the li^;^*^ 
proprietors, who do not labour under any 
heavy incumbrances, the publicity of their 
condition will inflict no injury. But the mis- 
chief to the itnaU proprietor^ and to the mid^ 
die eiassei of the community, ought to be 
taken into due consideration. To these per- 
sons it is often of the greatest importance that 
their transactions should not oe generally 
known ; and the mere fact of a man's bor- 
rowing money (the reasons for which he can- 
not always explain) will often be sufficient to 
destroy tnat credit upon whiclr his prosperity 
depends. We shall be glad to see a candid and 
satiafactory answer given to this objection. 

If we were forming a code of laws in a state 
of sodety which admitted the selection of that 
which was the most feasible in theory, there 
would probably be little difference of opinion 
in adopting a new mode of conveying pro- 
perty, and authenticating the evidences 6f 
title. But we are to look at society at it is, 
and to bear in mind the probable conse* 
quences of overthrowing of system so long 
established as our own. 

Mr. Spenob has given notice of a motion 
that the clerk of the chapel at the Rolls, or 
other proper officer, lay before the House of 
(kimmons a copy of the presentment of John 
Shuckburgh, Tnomas Powle, and others, cho- 
sen by the Rizht Hon. Sir Thomas Egerton, 
knight, lord keeper of tbe great seal of 
England, to Inquire and present upon articles 
for the better reformation of sundi^ exactions 
and abuses supposed to be committed by 
officers, clerks, aud ministers, in Her Ma- 
jesty's Hiffh Court of Chancery, made the 
8 th day of March, in the 40th year of the 
reign of Queen Elizabeth. 

Mr. Spbkox also intends to move the fol- 
lowing resolutions, in addition to those con- 
tained in our third number, p. 47» vii. 

i. That it is expedient to appoint distinct 
officers for taking accounts in the Court of 
Chancery. 

2. To enable the suitors in the country to 
have accounts taken there, and to appoint pro- 
per officers for that purpose in each county, 
and to provide for sucn officers taking an- 
swers and evidence, and doing such other 
matters as are now performed by Commis- 
sioners and Masters extraordinary. 

3. To assimilate the practice and proceed- 
ings in the courts of Chancery and Exchequer. 

Sir Edward Sooofiif has given notice to 
call the attention of the House of (Commons 
to the state of the administration of jusdce in 
the Court of Chancery, in movhig for oertun 
returns connected therewith. 
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Misceiknea, 



MISCELLANEA. 



CHIEf JirSTlCE tAVHDiaS. 



Hz8 character aod bis beginning were equally 
strange. He was at first no better than a poor beg- 
gar t>oy, if not a parish foundling, without known 
parents or relations. He had found a way to live 
by obsequiousnesi, (in Clenifnt*s Inn, as I remem- 
ber,) aod coorting the ottornies' clerks for scraps. 
The extraordinary observance and diligence of the 
boy made ibe society witling to do him good. He 
appeared very ambitioua to learn to write, and one 
of the attonie* got a board knocked up at awin- 
dow, on tbo top of aataireaae, and that was his deak, 
where he sat and wrote after copies, of court and 
other hands the clerks gave him. He made hiroi^elf 
so expert a writer that he took in butiness« and 
earned some pence by hackney writing ; and thus« 
by degrees, he pushed his faculties, and fell to forms, 
and by books that were lent him, became au ex- 
quisite entering clerk; and by the same course of 
improvement of himself, an able counsel, 6rst in 
special pleading, then at large ; and, aftar he was 
called to the bar, had practice in the Kitig's Bench 
court equal to any there* *. As for his parts, none 
had thrm more lively than he ; wit and repartee in 
an affected rusticity, were natural to him ; he was 
ever ready, and never at a loss, and none came so 
near as he to be a match for Sergeajit Maynard. 
**With all this, he had a goodness of nature and dis- 
position in so great a degree, that he may be deser- 
vedly styled a philanthrope* *. As to his ordinary 
deahng, he was as honest as the driven snow was 
wiute ; and why not, having no regard for money, 
or desire to be rich ? and for goodnature and con- 
descension, there was not his fellow. I have seen 
him for hours and half- hours together, before the 
court sat, stand at the bar with an audience of stu- 
dents over against him, puttmg of cases, aod deba- 
ting so as siliied their capacities, and encouraged 
their industry .♦♦While he sat itithe court of King's 
Bench, he gave the rule to the general Hati^fikctiun 
of the lawyers.— 'NioreVs Life of Lord Keeper GuU 
/ffrd, ed. 1826, p. 41-5. 

LO&D CLLENBOaoUOB. 

In a former number an instance was given of bis 
lordship's facility in classical quotation ; the fol- 
lowing is an equally happy specimen. 

ErAine having been bred tu the sea, was thoaght 
to have the advaulage orar Lawitx casaa of shipping 
aii4 iasaraaop^ which tha latter by no mcaas liked. 
Ertkine having Yatm ted hia knowledge in a abippiag 
case at Nisi Prius, Law asserted his superiority in 
the words of Neptune, in the first ^Eneid, 1. ISS. 

*' Non illi imperium pelagi sa;vnmqoe tridentem^- 
Sed mihi sorte datum : tenet ille immania saza, 
Vestras, Eore, domos : iltd me jactet in aul& 
^olus, et cfauso ventorum carcere regnet — 

Claiming to himself the empire of tbe sea, allowing 
his antagonist the dominion of the winds only. 

MR. DtrNKIMO. 

The following anecdote has been transmitted as 
tending to confirm the statement in a former number, 
that Mr. Dunning's early diffidence gaveplaoe in after 
years to aaaurance. One of the choristers of Exeter 
oathcdfal a aa erpta-axamiaad by this calabrated ad- 



rocata, who pot Mrera) qnaatlaaa which the witness 
coBsidarad impertinent. At length the witness bad 
oooasion to mention the Ixird Mayor. Dunning mip 
" will you please to give us the gentleman's name, 
sirV "Hia sir-name," retorted the witness, "is 
Croabr, and if the judge and the jury wish to know 
hia Chriatiaa nana, they have only to look in your 
&ce, where they may read it." The name was 
Broff Crosby. 

Bisaop wiaavKTOif ow law aan Lxwrsas. 

To suppose that a consummate knowledge of the 
laws by which civilised societies are governed, can 
give no one good quality to the mind, is makinie 
£thics, of which public laws ate so considerable a 
part, a very unprofitable study. The best division 
o( the sciences is that old one of Plato, iuto Ethics, 
Physics, and JLngic. Tlie severer philosophers con- 
demned a total application to the two latter, be- 
cause they have no tendency to mend the heart, 
and recommended the first as our principal study, 
for its efficacy in this important service. And sure, 
if any human specolatiens have this effect, they louit 
be those which have man for their object, as a rea- 
sonable, a social, and a civil being. And these are 
all included under Etbics, whetlier you call the 
science morality or law. Witli regard to the com- 
mon law of England, we may justly apply toil what 
Tully says of the law of the twelve tables. " Fre> 
mant omnet licet, dicam quod sentio : bibliothecas 
mehercule omnium philosophorum unum mihi 
videtur pandeciarum voluroen et authoritatis pon- 
dere et ntilitatis ubertate superare." But the best 
evidence of its moral efficacy, is the manners of its 
professors : and thete, in every age, have been nd^ 
at were the first tas^ivucii, oad the loot corrupted. 

Pope's Worh, 1760, vol. ix., p. f I, noU, 

CHIAP LAW IN THX UNITBD STATES. 

I visited the high court of justice^ where but little 
talent seems necessary, and where the judge upon 
the bench, and the counsel, and crier below, all seem 
upon an easy familiar footing of equality, consulting 
tugetlicr tete-a-i^ie about the lime of opeiuug coart 
next day. 

The judges here have not legal knowledge enasgb 
for their station* and . of course not weiaht of cba* 
racter, or dignity sufficient, to fUl it well. Comh 
sellors Jones aud Key, of " star-6c»paf^/ed toaacr" 
fame, influence and carry their honours almost u 
they please. The bar is greater than the bench! 
Litigation frequently arises here from the imaginary 
independence which one man has, or fancies he has, 
of others, to show which, on the least slip, a suit is 
the certain result. It is had for the people that iato it 
t^ioap, at it heept them constantly in strife with ihi& 
neighbours, and annUtUates that sociainlity of feeliag 
which so strongly ^mraeUriges the English* Froia ibe 
constant litigation amongst the people of this coud* 
try, arise that universal apathy, and the want of 
those kindly feelings of the heart, which shew theni^ 
selves on aU occasions in the conduct and character 
of the people of the old country. There were more 
suits for debt in Washington county court, in a late 
Term, (seventeen hundred,) than perhaps in all 
England. Further comments are left to the reader. 
-— faux'f Memorabte Days in America. 
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'• We haTc entered into a Work touching Laws, in a middle term, between the speculative and 
reverend diitcoursen of Philosophers, and the writings of Lawyers." Bacon. 



LORD WYNFORDS BILL. 

Fur preventing the Expence and Delay of 

huiTS in the Common Law Courts. 

Wb shall present our readers with a copious 
aoalysis of this itnportaot bill, and it may 
facilitate the comprehension of the several 
details, if we first state the general scope of 
the measure. 

The object being, as the title of the bill 
expresses, lo prevent (or rather we should say 
to diminish) the expense and delay of suits 
in the common law courts, the noble lord 
recoioiDends the following means to accom- 
plish the end in view : 

1st. By compelling the admission of docu- 
mentary evidence^ under the penalty, if 
refused, of subjecting the party to the costs of 
the proof (whatever may be the result of the 
suit) analogous to the rule adopted in cases 
where the proceedings in bankruptcy are 
unsuccessfully resisted. 

2ntl. To subject both parties to an exami- 
nation on interrogatories for the discovery of 
the facts or documents in dispute. 

This proceeding, as well as the former, 
may be adopted immediately after the com- 
mencement of the action, and it is anticipated 
that the merits of the case may be thus 
ascertained in the earliest stage of the cause, 
and future litigation prevented. Then, 

3d. The court is to be empowered, after the 
examination, to hold either party to bail : the 
plaintiff to secure the costs, if he goes on ; 
the defendant to secure both debt and codts if 
he persist in his defence. 

4th. If the examination terminates in re* 
dacing the matter to a question of law, the 
cjurt shall decide it on argument — thus 
avoiding the expense of a trial. 

5th. To enable the defendant to know imme- 
diately the ground of action, a particular of 
the demand is to be delivered with the writ. 

6th. As a measure, not bearing upon the ex- 
pense or delay of legal proceedings, but as a 
matter (so to speak) of merciful Justice, the 
judges are to he empowered to allow the de- 
fendant a reasonable time for payment ; and, 
in cases ivhere 6ona^^ improvements have 
been effected on the property in dispute, the 

NO. Vlll. 



successful party must make due compensa- 
tion. 

The following is the analysis of the bill, to 
which we beg to call the particular attention 
of the profession : 

The bill recites, that it is expedient the expencas 
of suits in the common law courts of Westminster 
should be diminished, and that parties should be 
restrained from bringing vexatious or uanecessary 
actioos, or preventing or delaying justice by false or 
frivolous pleas. It is therefore proposed to be 
enacted, 

ihat from the first day of the term after the 
passing of the Act, in all actions then depend- 
ing, or which may thereafter be brought in any 
common law conrt at Westminster, any party may 
give to the other party a notice in the form speci- 
fied in the schedule, or as near as the circumstances 
permit, [vis. : that be purposes to adduce in evidence 
the several dt^umentg specified, and that the same 
may be inspeeted at the time and p!ace named in the 
notice :] such notice to he served on the agent or 
attorney of the parties suing or deteoUing, one 
week before the time appointed for inspection, and 
that the place appointed shall not be distant more 
than five miles. 

If any party who appears in person be a pri- 
soner, or he confined by illness or bodily infirmity, 
and shall within two days after the receipt of tho 
notice, or two days after any such person required 
to inspect sball have been confined, aend by the 
post a notice iu writing addressed to the person 
from whom the party required to inspect shall have 
leceived such notice, at the place from which such 
notice is dated, a letter stating tbe cause and place 
of confinement of tbe person so required to inspect, 
then the party requiriug inspection shall, by notice 
in writing to be sent by the post, fix any day, after 
one day from the time such notice wdl be received 
by the course of the post by the parly required 
to inspect, an appointment for sucb inspection 
at the place where the party tu inspect shall be 

confined* 

All appointments for tbe inspection of documents 
to be between the hoora of ten and four ; and that 
tbe costs attending any persons travelling, and for 
the inspection of documents, and the production 
and inspection of tbe same, shall abide the event of 
the cause, if the party or parties inspecting shall 
admit all that such notices shall require to be 

admitted. . , . 

The documents produced to be distinguished and 
anarked as copies or as originals. Tbe parties not 
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to be obliged to admit documenta tinier at the 
iiispeciion they receive copies of the documents, if 
they require them, and are allowed to compare 
them. If the party required to inspect documents 
does not give a consent to admit them on the trial 
and tlie service of the notice of inspection, the other 
party (on proving the documents and notice of 
inspection) shall be entitled to the co»ts of travel- 
ling, of proving and making copies of the docu- 
ments, &c. 

An admission in writing of the whole or any part 
of what is required by the notice, sici^ed by tlie 
party, his attorney nr agent, the signature to such 
admission being proved by affidavit or by a witness, 
shall be deemed sufficient proof, and shall entitle 
any party to read any document without furiher 
proof of their execution or genuiuenesa, or, if copies, 
of their being correct copies of the originals, saving 
all legal objections lo the admissibility of such 
documents, as if they had been proved in court. 

The judge or sheriff to certify the production of 
documents, in order to enable the party to receive 
costs. 

Cause may be shown on taxation why such 
admission could not have been required; and no 
costs (o be allowed of preparing to prove any such 
document which shall have been incurred before the 
admission of it was required, or after an offer in 
writing by the adverse party to admit such 
document. 

The plaintiff or defendant in any action may. at 
any time after the writ is served on any defendant, 
deliver interrogatoriet to the opposite party for the 
discovery of any facts or documents material to the 
support or defence of the suit, or to the proving or 
reducing damages, either on a trial or on the eiecu- 
tion of a wnt of inquiry, and may require such 
opposite party, by notice in writing, to be examined 
on oath before some commissioner to be appointed 
by the chief justice or chief baron of the court 
in which the action shall be bronght, to answer on 
oath to such interrogatories ; provided, that no party 
shall be oblis^'ed to answer interrogatories, unless 
there shall be annexed an affidavit of the interro- 
gating party, and his attorney or agent, stating that 
the deponents believe that the party interrogating 
will derive material benefit on the trial or inquiry 
of damages from the discovery which such party 
seeks; that if such party be plaintiff, that the depo- 
nents believe that such plaintiff has a good and just 
cause of action ogainst the defendant ; or, if the. 
party interrognting be a defendant, that such de- 
fendant has a good defence on the merits, and that 
the discovery is not sought for the purpose of 
delay. If proved to the satisfaction of a judge that 
the interrogating party cannot join in such affidavit, 
then an affidavit to the above effect by the attorney 
or agent only shall be made. 

The commissioner is authorized to administer 
oaths, and take the examination of persons in pri- 



The party to be interrogated may object to 
any of the interrogatories which the judge may 
quash or amend or require an answer to, and may 
diow time for answering, and may stay the proceed- 
ings pending the examination. An a)>pointment for 
the examination to be made by the commissioner, 
and one week's notice at least to be given to the 
party to be interrogated, of the time and place of the 
examination. In case of default of the party to be 
examined, a judgment maybe signed against him 
for such lands, tenements, or hereditaments as the 
plaintiff, and the attorney or agent shall, by affi> 
davit, prove are unjustly withheld, or for the amount , 
of any debt that shall in the same manner be proved^ 



to be owing, or if tlie action be brought for damages 
that cannot be satisfactorily ascertained by Uie 
affidavit of the parties aforesaid, interlocutory judg- 
ment shall be signed. 

The parties may have the assistance of counsai 
upon notice given ; and the party interrogating, his 
counsel, attorney, or agent, may object to the suffi- 
ciency or relevancy; and the party interrogated, liii 
counsel, attorney, or agent, may support the saffi- 
ciency or relevancy of any answer that may be given ; 
and the examiner shall decide, subject to review by 
any judge of the court or by the whole court. 

The commissioner may explain to the party the 
meaning and effect of the interrogatories ; but no ques- 
tion not contained in the interrogatories shall he put, 
unless it shall appear to the rommissiooer, from any 
answer or answers given to any interrogatory or in- 
terrogatories, that it shall be necessary that certain 
questions should be put to the party interrogated 
on any answer or answers given, in which esse the 
commissioner may put such questions on the answers 
given as he may think proper ; which questions so 
put by the commissioner, and the answers givea to 
such questions, shall be reduced to writing, aod 
added to the examination. 

The parties, or the attorney, or agent, (the 
party interrogated having first withdrawn,) may 
suggest to the examiner any explanation of the 
interrogatories, or any questions to be put on 
any answers given, or any objection to the ques- 
tions put by the commissioners, or to the an- 
swers given to such questions; and the opposite 
party or parties, or the counsel, attorney, or agent, 
of such party or parties, shall be heard in answer 
to such suggestions or objections ; and the examiner 
shall, according to his discretion, adopt or reject 
such suggestions or objections. 

No party interrogated shall be obliged to answer 
any question, or to produce any document, which 
shall have a tendency to prove any criminal charge 
or penalty, or to disclose the title to any estate in 
respect whereof there is no privity between the 
party to be interrogated, aod the party interroga- 
ting, or to disclose the names of the witnesses by 
whom the party proposes to prove his case ; aad 
the court or judge may impose terms and conditions 
to prevent improper use being made of the exami- 
nation. 

If the party is out of the jurisdiction of the 
court, a commisdon may be issued for his examina- 
tion. The commissioner to fix the time and place 
of examination. Persons swearing falsely to be in- 
dicted for perjury. On reading a party's examina- 
tion against him he may require that the whole of 
such examination shall be read. 

An appeal to be allowed from the examiner to a 
judge, and from the judge to the court, who shall do 
what law amfjtuticc requires ; and the court may re- 
quire further examination. 

llie court empowered, upon reading theexamina* 
tions, to require the plaintiff' to put in bail for the pay • 
ment of the eosCi of the action, or to order judgment to 
be entered for the plaintiff, unless the de^'eadantahnW 
put in hail fur the amount of the debt and j£lOO 
coit$ ; or, if the action is for the recovery of lands, as 
a security for the costD of the action and the deli- 
very of the lands. The orders of the judge to be 
subject to the review of the court. 

Where (he facts are admitted, and the case turns on 
a question of law, the court shall, after hearing the ques- 
tions argued, give judgment for the plaintiff or de- 
fendant, but the paity may require the court to put tbe 
facts on the record in the manner most convenieat 
and least expensive ; and the case may be removed 
into a court of error, and decided as if the judgment 
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had been giT«rn on a Bpecinl ▼n'dict or demurrer. 
£zeeutioD od aach judgments tball not be stayed, 
Boleas tbe party abaU, within foar days, justify bail 
to socfa amount as tbe court may require. 

A particular of tbe plaintiff's claim, or land or goods 
demanded, to be given to tbe sheriff's officer, who 
shall deliver tlie same to tbe defendant, upon ser- 
rice, or execution of writs ; and, if not delivered, 
the proceeding may he set aside, with costs to be 

Said by the attorney, or tbe sberiff^s officer, as the 
efanltmaybe. 
Defendants may, within ten days from the 
tima of arrest, or being served with process, 
take out a summons to stay tbe prooeedings on 
the payment of the debt, or delivering possession of 
the lands or goods for which tbe action is brought, 
at aach time as tbe judge shall order } and such 
judge shall have authority, on tbe defendants, within 
four days justifying baili for the payment of the 
debt, or giving such other security as shall be satis- 
factorj to the judge for the payment of the debt and 
costs, or delivery of tbe posMSsion of tbe property, 
sad on such terms as be shall think reasonable, 
to give any time not exceeding three months for the 
psyment of tbe debt and costs, or delivering up of 
the possession of the lands, goods, &c. 

Judge empowered to stay execution on judgment 
against parties who have bcnajide expended monej 
in improTements, unless the plaintiff will give secu- 
rity to pay what is reasonable and just ; the defend- 
ant also giving security to leave the property in as 
good a state as it was before such improvements. 



EMOLUMENTS OF ATTORNIES, 

To the Editor of the Legal Observer. 

—.-..- _ Audi, 

Nulla nnquam de morte hominis cunctatio longa est. 

Juv.Sat. vi. 1. 219. 

Sir, — ^A stronc^ preludice prevails against the 
departraeiit of the lejj^al profession to which 1 
Itelong', regarding the amount of the profits of 
its members. It is assumed that they are the 
cause of the great expense of law proceedings. 
These erroneous notions are likely to gain 
strength, by the speech imputed to the Lord 
Chancellor, on introducing his Bill for the 
establishment of Local Courts. I have, there- 
fore» taken the trouble to dissect several 
bills of costs, which have been taxed by tbe 
master, in actions in which I was tbe attorner» 
and I send the details of one of them for tlie 
information of yourself and the public, and 
*• ex uno disce omnes," 

Out of ^54 10 costs, allowed me in a 
hard-fought action, I actually paid out of my 
own pocket, ^32 4 10, leaving me <i'22 6 2 
only, after anxiously conducting the cause 
through all its stages for twelve months. I 
Bubjom my analysis, and can furnish you, if 
required, with the names of the individuals 
who receive the fees, in order to show in 
what manner the law proceedings are bur- 
dened by pavments to oersons who take no 
share in the discharge or the duties, labours, 
and responsibilities of the legal practitioner. 
This is a subject in which every one who 
has any thing to do with the law, must be 
hij^hly interested ; and the following table 
will show where the real e?il lies, ana where 



reform may he most effectually and most be- 
neficially applied, without the inconvenience 
and danger of altering the existing institutions 
of the country: 

£ t. d. 

Bill of Middlesex . . 6 

Rule to Plead . 6 

Entering Issue . . 9 2 

Docket . . . 3 

Passing Record and Sealer 18 6 

Venire and Distringas . 1 t 

Returning . 4 6 

Setting down Cause . . 118 

Reseating Juiy Process . 1 10 

Repassing Record . 6 6 

Marshal on Remanet . . 6 

Resealing Record, second sitting 6 

IViarshal . . . 4 

Resealing Record, third sitting 6 

Marshal . 4 

Resealing Record, sitting after Term 6 

Marshal . . 4 

Signing two Subpcenaa . 3 4 

Sealing Ditto • 1 S 

Conduct Money to Witnesses 7 

Fee Senior Counsel ^^4 6 6 
Consultation Ditto 5S 9 6 
Fee Junior Counsel 3 5 6 
Consultation Ditto 2 4 6 

19 6 

Court Fees, as follow : 
Marshal 10 
Clerk of Nisi Prius . 18 
Crier 17 
Jury, Hall-keeper, Tipstaff, Summon- 
ing Officer, J3ar- keeper 17 
Witnesses . • 6 16 
Coffee-house £zpenses 3 S 6 
Rule for Judgment • 6 
DeliTering the Record 6 
Taxing • . . 5 
Stationery ' • 15 

£Si 4 10 



From this it will seen, that the fees paid to 
counsel in this cause were «£ 12 6. and to 
public officers, &c.«£ 9 6 4; the greater part 
of which last sum was for business done by me, 
in my office, as the attorney, and for which ( 
was allowed ; so that tbe costs are swelled by 
the double payment before trial of ^4 18 4, 
and, at the termination, of <i9 6 4. 

But it has been tbe fashion of late years to 
decry attornies— to attribute to them every 
mischief and evil arising from the mal-ad- 
ministration of the law. — Is the expense of 
law proceedings the subject of discourse? the 
extortion of attornics is pronounced to be the 
cause. — Is the delay of justice spoken of? it 
arises, sav one and all, from the interested mo- 
tives of lawyers. — ^Does a man lose an action 
which he has, against tbe advice of his attor* 
ney, carried to trial, and for the institution of 
wliich be had no earthly ground? again, it 
is the lawyer's fault. Thus manifold are the 
sins imputed to attornies. Every fresh con- 
versation begets new subjects of complaint, 
and each day strengthens the unjust prejudice. 
What was at first doubted, is, by dint of con- 
tinual repetition, looked upon as unquestion- 
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ably true ; and the lawyer is considered by 
inaoy as eyil personified. This prejudice has 
been carefullv fostered and disseminated by 
those whose duty it was to disabuse the pub* 
lie mind — and why ? to keep in the back- 
ground the real offenders. The consequence 
has been, that attornies have been conHi<iered 
as the originators of those very abuses, of 
which they, in common with their clients, 
have been the victims^ and which they could 
neither prevent nor control. 

Had the curse pronounced against the 
descendants of Ishmael extended to them, 
they could not be a more persecuted race. If 
they happen to complain of their grievances, 
they are met with scorn and derision ; and the 
expression of honest indignation is denoun- 
ced as hypocritical and groundless. Attormes 
are not placed in elevated and influential 
situations, where they may peculate with im- 
punity, abuse their trust in the most perfect 
securitjTy and complain, with a studied appear- 
ance of innocence, of well founded accusations, 
which they possess the power of voting 
frivolous and untrue. They have, however, 
the satisfaction ever attendant upon the 
discharge of their duty — the approbation of 
their own consciences, in spite ot the vexations 
which meet them at every step. Onhappilv 
for them, they are the only persons with 
whom the public has to do. They are the only 
persons consulted — the only persons on whom 
care, and anxiety, and responsibility devolve, 
llie client knows nothing, and will not be in- 
formed, of the idlers who batten on the spoil 
to which accidental circumstances have en- 
titled them — who receive their money at all 
events, for the attorney pays at the time, aud 
runs the risk of being reimbursed. No ! the 
client only knows his attorney in the matter : 
if the business in which he employs him should 
end successfully, it is only justice done — the 
services of the attorney are considered 
nothing ; — if otherwise, the attorney is the 
cause of the failure. 

The bill of costs is paid, if the parties be 
solvent, by his own client, or by the adverse 
party, as the case may be: — if by his own 
client, he looks at its gross amount, and re- 
marks that it is " a good deal of monev ;" 
if the professional man attempt to explain now 
little of it comes into his own pocket, though 
he has had all the work to do, — ^how much is 
paid to indolence, — lie is heard with incredu- 
lity, and his statement considered as an inge- 
nious excuse for his own rapacity, — as an 
attempt to blind his client to the enormitv of 
professional profits. On the other hand, if 
the costs are paid by the adverse party, the 
attorney is stigmatized as a trickster, and a 
perverter of justice. Thus he, who is 
often forced to conduct actions and de- 
fences against his decided conviction, and 
which he has expressed io his client, be- 
fM)me!>, after the trial, the object upon which 
all the reventrcful and bad passions are let 
Idose. The hostility which existed between 
tht; parties to the suit is directed into a new 
cbantiel, and the lawyer has to stand the brunt 



of the moat false and malignant attacks. 
Add to this, that in the conduct of the husi- 
ness he haji, as I have shewn, to advance con- 
siderable sums out of his own pocket, which, 
if both plaintiff and defendant hapoen to be 
insolvent, he irrecoverably loses. Nor is this 
all, for he is subjected to an action for negli- 
gence, if he commit anv error. Consider 
these circumstances, and, I think, you will 
feel satisfied that his is not an enviable 
situation. 

Again, let it be remembered, that when 
a young man is about to be articled, his 
friends have to pav to government a stamp 
duty of 1201., besiaes a premium never less 
than IdOl. or 2001. to the gentleman with 
whom he is placed. Five years of unremit- 
ting and unremunerated labour and study 
succeed. At their expiration, before be caa 
practise, 401. more must be paid for his 
admission into the several courts. If be 
intend to practise in London, he is taxed for 
his certificate, 61. per annum for the first three 
years, 121. per annum ever afterwards: if in 
the country, 41. and 81. Thus then, from the 
very outset, an impressive example of extor- 
tion is presented to his view. Had it been 
intended that he should be a bird of prey, 
better means of instruction could not have 
been resorted to : he is nearly stripped of bis 
feathers, before he has learned to fly. 

Consider all this, and consider, too, the 
confidence which persons are obliged to place 
in attorneys, and the valuable property they 
feel it necessary to entrust to their care. 
Consider that all men are frail, and extremely 
liable to fall into temptation ^— note the few in- 
stances of betrayal of confidence, abuse of 
trust, and fraudulent appropriation of their 
clients' property, which the utmost efforts of 
the most determined hostility can nroduce,— 
and then pronounce upon the moral character 
of atlornies. 

1 am, sir. 

Your moat obedient servant. 
An Attorney. 

December 9th, 1830. 

^«* Our correspondeDl has also addiesaed us, in 
the letter from which the preoeding extracU have 
been made, on the project of ihe Local Courts ; bat 
he has not entered into that question with soffieient 
fulness to render the quotation useful. He will 
observe, also, that our recent Numbers have some- 
what anticipated his intentions. 
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Analytii of Sir £. B. Sugden*t Act, intUuUd 
Act for Contolidating and Amending the Laws reia- 
ting to Property belonging to Inianti, Feme Covert,^ 
Jdioti, Lunatin, and Penont of untound Mind,** 
Royal assent, July 2S, 1850. 
TuiB Act is chiefly a consolidation Act : some 
new provisions are, however, inserted. ITius, 
by sec. 17, the court of Chancery may autho- 
rise leases to be made of lands belonging to 
infants, when it is for the benefit of the estate. 
Bv sec. 18, if persons bound to renew ate out 



Summary of Recent Statutes, 



117 



of the Jarisdiction of the court, the renewals 
may be made by a person appointed by the 
court of Chancery, in the name of the person 
who ought to haTe renewed. By sec. 2/ com* 
mittees of lunatics, by direction of the Lord 
Chancellor, may convey lands in performance 
of contracts. These are the principal altera- 
tions; some others, more minute, will be 
pointed out as we proceed. 

Sre. 1 reprals all former Actt except at to pro- 
ceediiigs which ihall have been cDmroenced bel'ore 
the pAMing of the Act, (95d July, 1850,) and which 
nay be proceeded in according to tliis Act, or the 
repealed Acts, as shall be thought fit. 

Sec. S provides mles for the interpretation of the 
Act ; certain general words are ased throughout the 
Act which are to be understood to apply to all 
matters and things of the same class, " those relat- 
ing to laiid, to any manor, messuttge, tenement, 
hereditament, or real property of whatsoever tenure, 
and to property of every description transferable 
utberwise than in books kept by any company or 
society, ur any share thereof or charge thereon, or 
estate or interest therein ; tho»e relating to stock, to 
mny fund, annuity, or secnrity transferable in books 
kept by any company or society, or to any money 
payable for the discharge or redemption thereof, or 
any share or interest therein ; those relating to 
dividends, to interest or other annual produce ; 
those relating to the Bank of England, to the East 
India Company, Scuth Sea Company, or any other 
company or society ettablishrd or to be established ; 
those relating to a conveyance, to any release, sur- 
render, assignment, or other assurance, including all 
acts, deeds, and things necessary for making and 
perfecting the same ; those relating to a transfer, 
u> any assignment, payment, or other disposition ; 
and those relating to a lunatic, to any idiot or per* 
son of unsound mind or incapable f»f managing bis 
affairs ; unless there be something in tbe subject or 
Ointext repognsnt to such construction ; and when- 
ever this Act, in describing or referring to any per- 
aon, or any land, stock, conveyance, lease, recovery, 
matter, or thing, uses the word iroitorting the singu- 
lar number of the masculine gender only, the same 
shall be understood to include and shall be applied 
to several persons ns well us one person, and fe- 
males as well as males, and bodies corporate as well 
as individuals, and seversl lands, stocks, convey- 
Mnces, leases, recoveries, matters, or things, as well 
as one land, stock, conveyance, lease, recovery, 
matter, or thing respectively, unless there be some- 
thing in the subject or context repugnant to such 
construction." 

Sec. 3 enacts, that after the pa<ising of this Act, 
where any person being under the age of twenty- 
one years, or being a feme covert or lunatic, shall be 
entitled to be admitted tenant of any copyhold 
lands, such pet son, in his own proper person, or 
being a feme covert by her attorney, or being an 
infant by bis guardian or attorney, as tbe caae may 
require, or being a lunatic by the committee of his 
estate, shall appear at one of the three next courts 
which shall be kept for the manor whereof such 
land shall he parcel, and shall there offer himself or 
herself lo the lord, or his steward, to be admitte'd 
tenant to the said land. (See 9 Geo. I. c. 29, s. 1.) 

Sec. 4 enacts, that it shall be lawful for any feme 
covert, and for any infant who shall have no guar- 
dian, by writing, to appoint an attorney for the 
purpose aforesaifl. 

Sec. 3 enacts, that in default of such appearance 
of any infant, feme covert, or lunatic, it shall be 



lawful for the lord of every such manor, or his 
steward, after such three several courts have been 
duly holden for such manor, and proclamations in 
such several courts been regularly made, to ap- 
point, at any subsequent court to be holden for such 
manor, any fit person to be attorney for every such 
infant, feme covert, or lunatic, for that purpose 
only, and by such attorney to admit every such 
infant, feme covert, or lunatic to the said laud, and 
upon every such admittance to impose such fine as 
might have been legally imposed if such infant had 
been of full age, or if such feme covert had been 
unmarried, and if such lunatic had l>een of sane 
mind. (See 9 Geo. I. c. t9, s. 1.) 

Sec. 6 enacts, that upon every such admittance of 
any infant, feme covert, or lunatic, the fine imposed 
shall be demanded by the bailiff ur agent of the lord 
of such manor ; and, if the fine so imposed be not 
paid to such lord within three mouths oiter such de- 
mand made, then it shall be lawful for the lord of 
such manor to enter into and upon tbe copyhold 
land to which any such infant, feme covert, or luna- 
tic, shall be so admitted, and to hold and enjoy the 
Mme until such lord shall be fully paid and satisfied, 
such fine, together with all reasonable costs; but of all 
rents, issues, and profits, to be received by such lord, 
such lord sholl yearly render a true account, 
and shall pay the surplus, if any, to such person aa 
shall be entitled to the same. (See 9 Geo. I. c. «9, 
s.«.) 

Sec. 7 enscts, that as soon as such fine, and the 
costs shall be paid, then it shall be lawful for 
such infant, feme covert, lunatic, or other person 
entitled thereto, or the guardian of such infant, the 
husband of such feme covert, or tbe committee of 
such lunatic, to take possession of, ood hold the 
Sttid copyhold land, according to the estate or inte- 
test such infant, feme covert, or lunatic, sbsll be 
lawfully entitled to therein ; and the lord of such 
manor shall be, and is hereby required, in any of the 
said cases, to deliver possession thereof accordingly. 
(See 9 Geo. I. c. 29, s. S ) 

Sec. 8 enacts, that where any infant, feme covert, 
or lunatic, shall be admitted to any copyhold land, 
if the guardian of such infant, or husband of such 
feme covert, or committee of such lunatic, shall pay 
to the lord of any manor the fine legally imposed 
upon such admittance, then it shall be lawful for 
every such guardian, husband, or committee, to 
enter into and enjoy the said land to which such 
infant, feme covert, or lunatic, shall have been so 
admitted, until thereby such guardian of such infant, 
or husband of sucb feme covert, or committee of 
such lunatic, shall be fully satisfied all sucb sums 
of money paid. 

Sec. 9 enacts, that after the passing of this Act, 
no infant, feme covert, or lunatic, shall forfeit any 
copyhold land for his or her neglect, or refusal to 
come to any court, to be kept for any manor 
whereof such land is parcel. 

Sec. 10 enacts, that if the fine imposed in any of 
tbe cases herein-before mentioned, shall not be 
warranted by the custom of the manor, then such 
infant, feme covert, or lunatic, shall be at liberty 
to controvert the legality of such fine* 

Sec* 11 eimcts, that it shall be lawful for any 
person, and for every feme covert, being sdlely and 
secretly examined, to appoint any person to be his 
or her attorney, for tbe purpose of surrendering the 
land, of which a common recovery shall be proposed 
to be suffered, to the use of any person, to make him 
tenant to the plaint, and to do all other lawful and 
necessary acts for the suffering of such common re« 
covery. (See 47 Geo. III. c. 8, s. IS.) 
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Sec. It enaoto, Ihat in all caiet wliere anj person 
being an infant, or a feme covert, sliall become en- 
titled to any lease or leaset, it shall be lawful for 
sach infant, or for his guardian, and for such feme 
coTert, or any person on her behalf, to apply to the 
court of Chancery in England, the courts of equity 
of the counties palatine of Chester, Lancaster, and 
Durham, or the courts of great session of the princi- 
pality of Wales respectively, as to land within their 
respective jurisdiction, by petition or motion in a 
summary way ; and by the order and direction of 
the aaid courts respectively such infant or feme 
covert, or his guardian, or any person appointed in 
the place of such infant or feme covert by the said 
courts respectively, shall be enabled from time to 
time, by deed or deeda, to surrender such lease or 
leases, and accept and take, in the place, and for the 
benefit of such infant, or fome covert, one or more 
new lease or leases of the premises comprised in 
auch lease, for such number ut lives, or for such term 
of years determinable upon such number of lives, 
or lor such term or terms of years absolute, as was 
or were mentioned, or contained in the lease or 
leasea so surrendered at the making thereof respect* 
ively, or otherwise as the said courts shall respect- 
ively direct. (See t9 Geo. II. c. 51, s. 1.) 

fiec 19 enacts, that where any person, being lu- 
natic, shall become entitled to any lease or leases, 
it shall be lawful for the committee of the estate of 
such person to apply to the Lord Chancellor of 
Great Britain, by petition, or motion in a summary 
way ; and. by the order of tlie said Lord Chan- 
cellor, such committee shall and may he enabled, 
from time lo time, by deed or deeds, in the place 
of such Innatic, to surrender such lease or leases, 
and accept and take, in the name and for the benefit 
of such lunatic, one or more new lease or leases of 
the premises comprised in such lease or leases, for 
such number of lives, or for such term of years, ab- 
solute or determinable as aforesaid, as was or were 
mentioned or contained in the lease or leases so sur- 
rendered at the making thereof respectively, or 
otherwise, as the said lord chancellor shall direct. 

Sec. 14 enacts, that every sum of money paid by 
any guardian, trustee, or committee, as a fine for 
the renewal of any such lease, and all reasonable 
charges incident thereto, shall be paid out of the 
estate or effects of the infant or lunatic for whose 
benefit the lease shall be renewed, or shall be a 
charge upon the leasehold premises, together with 
interest for the same, as the said Lord Chancellor 
shall direct ; and as to leases to be made upon sur- 
renders by femes covert, unless the fine of such lease 
and the rbasonable charges shall be otherwise paid 
the same, together with interest, shall be a charge 
upon such leasehold premises, for the benefit of the 
person who shall advance the same. (See 29 Geo. 
ILc. 31, s. «.) 

Sec. 15 enacts, that every lease to be renewed as 
aforesaid, shall be to the same uses and trusts as 
the lease to be from time to time surrendered, as 
aforesaid, would have been subject to, in case such 
surrender had not been made. (See f 9 Geo. U. 
c. 31, s. S.) 

Sec. 1 6 enacts, that where any person, being an 
infant, or a feme covert, might, iu pursuance of any 
covenant or agreement, if not under disability, be 
compelled to renew any lease, it shall be lawful to 
and for such infant, or his guardian in the name of 
auch infant, or such feme covert, by the direction of 
the court of Chancery, to be signified by an order to 
be made in a summary way upon the petition of such 
infant or his guardian, or of such feme covert, or of 
any person entitled to such renewal, from time to 
time to accept of a surrender of such lease, and to 



make a new lease of the premises comprised in such 
lease, for and during such number of lives, or for 
such term or terms determinable upon such number 
of lives, or for such term or terms of years absolute, 
as was or were mentioned iu the lease so surren- 
dered at the makmg thereof, or otherwise, as the 
court by such order shall direct. (See 11 Geo. III. 
c. %S, s. 1.) 

Scc.17enacts«that where any person,being an infant, 
shall be seised or possessed of any land in fee or in tail, 
oraii^ leasehold land for an absolute interest, and it 
shall appear to ihe court of Chancery to be for the be- 
nefit of such person that a lease ornnder lease should be 
made of such estates for terms of years, for encourag- 
ing the erection of buildings thereon, or for repairing 
buildings actually being thereon, or the working of 
mines, or otherwise improving the same, or for tarm- 
ing or other purposes, it shall be lawful for such in- 
fant, or his guardian in the name of such infant, by 
the direction of the court of Chancery, to be signi- 
fied by an order to be made in a summary wa^ upon 
the petition of such infant or his guardian, to make 
such lease of the land of such persona respectively, 
according to his or her interest therein respectively, 
and to the nature of the tenure of such estates 
respectively, for such term or terms of years, and 
subject to such rents and covenants as the said court 
of Chancery shall direct ; but in no such case shall 
any fine or premium be taken, and in every sucb 
case the best rent that can be obtained, regard being 
had to the nature of the lease, shall be reserved upon 
suchlea»e ; and the leases, and covenants and pro- 
visions therein, shall be settled and approved of by 
a master of the said court, and a counter part of every 
such lease shall be executed by the leasee or lessees 
therein to be named, and such counterparts shall be 
deposited for safe custody in the master's office until 
such infant shall attain twenty-one, but with liberty 
to prttper parties to have the use thereof, il required, 
in the meantime, for the purpose of enforcing any 
of the covenants therein contained ; provided that 
: no lease be made of the capital mansion-house and 
I the park and grounds respectively held tlierewitb 

• for any period exceeding the minority of any sucb 

* infant. 

Sec. 18 enacis, that where any person, who, 
in pursuance of any covenant or agreement in wri* 
ting, might, if wittiin the jurisdiction of the court of 
Chancery, be compelled to eiecute any lease by 
way of renewal, shall not be within the juri»dictioa 
of the said court, it shall be lawful tor the said court 
by an order to be made upon the petition of any 
person, or any of the persons entitled to such re- 
newal, (whether such person be or be not uriderany 
disability,) to direct such person as the said comt 
shall think proper to appoint for that purpose, to 
accept a surrender of the subsisting lease, and make 
a new lease in the name of the person who ought to 
have renewed the same; but, in every such case, it 
shall be in the discretion of the said court of Chan- 
cery to direct a bill to be filed to establbh the right 
of the party seeking the renewal. 

Sec. 19 enacts, thai where any person, being luna- 
tic, has a right, or in pursuance of any covenant or 
agreement, might, if not under disability, be com- 
pelled to renew any lease, it shall be lawful to and 
for the committee of the estateof such lunatic, in the 
name of such lunatic, by the direction of the l^f<» 
Chancellor, to be signified by an order, to be made 
hi a summary way, upon the petition of auch com* 
miltee, or of any person entitled to such rencwaU 
from time to time to accept of a surrender of »u^»* 
lease, and to make to any person a new lease of tha 
premises comprised in such lease, to be surrendered 
by virtue of this Act, for and during such numhtt oi 
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lives, or for such term or terms of jears determiitabJe 
vpon soch number of lives, or for such term or 
terms of years absolute, as were mentioned or con- 
tained in such lease so surrendered at the making 
thereof, or otherwise, as the Lord Chancellor, in- 
trusted as aforesaid, bjr such order shall direct ; and 
this provision shall extend as well to cases where 
the lanatic shall not be compellable to renew, but 
it shall be for his benefit to do so, as to cases where 
a renewal might be elfectttailj enforced against the 
lunatic if of sound mind. 

Sec. 90 enacts, that no renewed lease shall be 
executed by Tirtue of this Act, in pursuance of any 
covenant or agreement, unle&s the tine be first paid, 
and the counterparts of every renewed lease to be 
executed by virtue of this Act shall be duly executed 
by the lessee. 

Sec. 2 1 enacts, that all fiues which shall be paid 
on account of the renewal of any lease, after a de* 
duction of all necessary expenses, shall be paid, if 
sodi renewal shall be made by or in the name of an 
infkiit, to hu guardian, and be applied and disposed 
of for the benefit of such infant, in such manner as 
the said court shall direct ; if such renewal shall be 
made by a feme covert, to soch person or in such 
manner as the couH ahall direct for her benefit ; if 
such renewal shall be made in the name of any 
person out of jurisdiction as aforesaid, to such per- 
son or in soch manner, or into the court of Chancery 
to »och account, and to be applied as the said court 
shall direct ; and if such renewal shall be made in 
the name of a lunatic, to the committee of the estate 
of such lunatic, and be applied and disposed of for 
the benefit of such lunatic, in such manner as the 
Lord Chancellor, iuirnsted as aforesaid, shall direct ; 
but upon the death of such lunatic, all such fiues 
aliall, as between the representatives of the real and 
personal estate of such lunatic, be considered as 
real estate, unless such lunatic shall be tenant for 
life only, and then the same shall be considered as 
personal estate. (See 11 Geo. III. c. SO, s. 3.) 

Sec. 2t continues the Irish Act, 11 Anne, c. 3, 
unaltered. 

Sec. V3 enacts, that where any person, being 
lunatic, shall be seised or possessed of any land, 
with power of granting leases and taking fines, re- 
serving small rents un such leases, for one, two, or 
three lives in possession or reversion, or for some 
numl>er of years determinable upon lives, or for 
any term of years absolutely, such power of leasing 
may be executed by the committee of the estate of 
such person, under the direction and order of the 
lord chancellor. (See 43 Geo. 1 1 1, c 75, s. 3.) 

Sec. S4 enacts, that where any person, being 
a lunatic, is or shall be seised or possessed of or 
entitled to any land in fee or in tail, or to any 
leasehold land for an absolute interest^ and it shall 
appear to the lord chancellor to be for the benefit of 
soch person that a lease or under-lease should be 
made of such estates for terms of years, for encou- 
ragine the erection of buildings therein, or for 
repairing buildings actually being thereon, or other- 
wise improving the sane, or for farming or other 
purposes, it shall be lawful for the lord chancellor 
to order and direct the committee of the estate of 
such lunatic to make such lease. (See 43 Geo. 111. 
c, 75, s. 4.) 

By sec. 25, so much of 1 Geo. I. c. 10, s. 9, 
as enacts that agreements of guardians shall buid 
infants, is repealed, and the next section substituted 
in its stead. 

Sec. t6 enacts, that the guardian of any infant, 
with the approbation of the court of Chancery, to 
be signified by an order to be made on the petition 
of such guardian in a summary way, may enter into 



any agreement on behalf of such infant which such 
guardian might have entered into by virtue of the 
said last<»recited Act, as if the same had not been 
repealed ; and the committee of the estate of any 
lunatic, with the approbation of tlie lord chancellor, 
intrusted as aforesaid, to be signified by an order to 
he made on the petition of such committee in a sum- 
mary way, may enter into any agreement for or on 
the behalf of such lunatic which the guardian of an 
infant might have entered into on the behalf of such 
infant by virtue of the said last-recited Act, if the 
same had not been repealed. 

Sec. 27 enacts, that when any person who shall 
have contracted to sell, mortgage, let, exchange, or 
otherwise dispose of any land, shall afterwards 
become lunatic, and a specific performance of such 
contract shall have been decreed by the court of 
Chancery, either before or after loch lunacy, it shall 
be lawful for the committee of the estate of such 
lunatic, in the place of such lunatic, by the direc- 
tion of the lord chancellor, to be signified by an 
order to be made on the petition of the plaintiff or 
any of the plaintiffa in such suit, to convey such 
land, in pursuance of soch decree, to soch person 
and in such manner as the said kird chancel lor, 
intrusted as aforesaid, shall direct ; and the purchase 
money, or so much thereof as remains unpaid, siiall 
be paid to the committee of such lunatic 

Sec. 28 enacts, that it shall be lawful for the lord 
chancellor to order any land, of which any kinatio- 
shall be seised or possessed, to be sold or mortgaged 
for the purpose of raising money foe payment of the 
debts of such lunatic, the discharge of any incum- 
brances on his estates, the coats of applying for and 
obtaining the commission of lunacy and in opposi- 
tion thereto, and the costs of soch sales and mort- 
gages, or for any of such purposes as aforesaid, aa 
such lord chancellor shall direct ; and that the monies 
arising from any such sale or mortgage, may be ap- 
plied in payment of the debts of such lunatic, the dis- 
charge of any incumbrances on his estates, the costs 
of applying for and obtaining the commission of 
lunacy and in opposition thereto^ and the costs of 
such sales and mortgages, in such manner as the 
said lord chancellor shall direct; and to direct the 
committee of the estate of such person to execute, 
in the place of such person respectively, convey- 
ances of the estates so to be sold, mortgaged, incum- 
bered, or disposed of, and to do all such acts as 
shall be necessary to effectuate the same, in such 
manner as such lord chancellor, intrusted as afore- 
said, shall direct. (See 43 Geo. III. c 75, s. 1, 
and 9 Geo. IV. c. 78, s. 1.) 

Sec. 29 enacu, that on any sale or mortgage, the 
person whose estate shall be sold or mortgaged, and 
his or her beirs, executors, administrators, and 
assigns, shall have the like interest in the surplus 
which shall remain, after answering the purposes 
aforesaid, of the money raised by such sale or mort- 
gage, as he, she, or they would have had in the 
estate, if no such sale or mortgage bad been made } 
and soch monies shall be of the same nature and 
character as the estate so sold or mortgaged, and it 
shall be lawful for the said lord chancellor to make 
such orders, and to direct such acta and deeds to be 
done and executed, as shall be necessary for carry- 
ing the aforesaid objects into effect, and for the doe 
application of such surplus monies. (See 9 Geo. 
IV. c. 78, a. 2, and 43 Geo. III. c. 75, s. 2.) 

Sec. 30 enacts, that nothing in this Act contained 
shall extend to subject any part of the estates of any 
lunatic, to the debts or demands of his creditors, 
otherwise than as the same are now subject and 
liable by due course of law, but only to authorise 
the lord chancellor to make order in such 



ISO 



Lord TenterdtiCs Judgment and Execution BUI, 



SB mra herein -before mentioned, when the teme shell 
be deemed just and reeiionable, or for the benefit or 
•dTantage of such lunatic. (See 43 Oeo. III. c. 
75, t. 6.) 

Sec 31 enacts, that erery surrender and lease, 
agreement, convejance, mortgage, or other disposi- 
tion respectively, granted and accepted, executed 
and made, by Tirtoe of this Act, shall be and be 
deemed as valid to uU ioteuu and purposes as if the 
person by whom, or in whose place, or on whose 
behalf, the same respectively shall be granted or 
accepted, executed and made, had been of full age, 
unmarried, or of sane mind, anii had granted, ac- 
cepted, made, and eiecuted (he same ; and every 
iuch surrender and lease respectively made and ac- 
cepted by or on the behalf of a feme covert shall be 
valid, without any fine being levied by her. 

Sec. 93 enacts, that it shall be lawful fur the 
court of Chancery, by an order to be made on the 
petition of the guardian of any infant in whose 
name any stock shall be standing, and who shall be 
beneficially entitled thereto, or if there aball be no 
guardian, by an order to be made in any cause de- 
pending io the said court, to direct all or any part 
of the dividends due or to become doe in respect of 
inch stock, or any such sum of money, to be paid 
to any guardian of such infant, or to any other 
person, according to the discretion of such court, 
for the maintenance and education of such infant, 
■och guardian or other person to whom such pay- 
nent shall be directed to be made beina named in 
the order directing such payment. (See 6 Geo. 
IV. c. ?•>, s. 1«.) 

Sec. 33 enacts, that where any stock shall be 
atanding in the name of any lunatic, who shall be 
beneficially entitled thereto, or shall be standing in 
the name of any committee of the estate of a luna- 
tic, in trust for or as part of his property, and such 
committee shall have died intestate, or shall himself 
become lunatic, or shall be out of the jurisdiction of, 
or not amenable to the process of the court of Chan- 
cery, or it shall be uncertain whether such com* 
raittee be living or dead, or such committee shall 
neglect or refuse to transfer such stock, and to 
receive and pay over the dividends tlicrcof, to a 
new committee, or as he shall direct, for the space 
of fourteen days next after a request in writing for 
that purpose shall have been made by any new com- 
mittee, it shall be lawful for the lord chancellor, 
upon the petition of the committee of the estates uf 
the person being lunatic, or of the person reported 
by the master to whom the matter is referred as a 
proper person to be such coniroittee, although »uch 
report shall not have btren confirmed, to direct such 
person as such lord chancellor shall think proper ro 
appoint for that purpose to transfer such stock to or 
into the name of any new committee or in the name 
of the accountant-general of the said court, or other- 
wise, and also to receive and pay over the dividends 
thereof, or such sum or sums of money, in such 
manner as such hird chancellor shall think proper. 
(See 6 Geo. IV. c. 74, s. 13.) 

Sec. 34 enacts, that where any stock shall be 
standing in the name of any person residing out of 
England, it shall be lawful lor the lord chancellor, 
upon petition, and proof being made to his or their 
satisfaction that such person has been declared 
lunatic, to direct any person whom such lord chan- 
cellor shall think proper to appoint for that purpose 
to transfer such stock, into the name of any curator 
or otherwise, and also to receive and pay over the 
dividends thereof, as such lord chancellor shall 
think fit. (See 6 Geo. IV. c. 74, s. 14.) 

Sec. 35 enacts, that the court of Chancery may 
order the costs of the petitions, conveyance^ and 



transfers to be made in purtuance of this Act, or 
any of them, to be paid out of the lands or stock or 
the rents or dividends in respect of which the same 
respectively shall be made. (See 6 Oeo. IV. c. 
74. s. 17.) 

Sec. 36 enacts, that the powers given by this Act 
to the court of Chancery in England shall extend to 
all land and stock within any of the dominions, 
plantations, and colonies belonging to his majesty, 
except Scotland, aud sec. 39 gives similar powers 
to the lord chancellor. 

Sec. 37 gives the same powers as are given to the 
court of Chancery to the court of Exchequer. 

Sec. 38 enacts, that the powers given by this Act 
to the courts of Chancery and Exchequer in 
England shall be exercised in like manner by the 
courts of Chancery and Richequcr in Ireland, with 
respect to land and stock in Ireland, and sec. 40 
gives similar powers to the lurd chancellur of 
Ireland. 

Sec. 41 commissions under the great seal of Great 
Britain are to be transmitted and entered of record in 
Ireland, and acted on there, aud vice versk. (See 
9 Geo. IV. c. 78.) 

Sec. 4S gives the powers given to tlie lord chan- 
cellor to extend to the lord keeper and com- 
missioners. 

Sec. 43 enacts, that in all cases in which orders 
shall be made in pursuance of this Act fhr tlie 
transfer of stock, the person to be named in sorb 
order for making such transfer shall be some officer 
of such company or society in whose books soch 
transfer shall be made; and where such trausfer 
shall be directed to be made in books kept by the 
governor and company of the Bank of England, 
auch officer shall be the secretary or deputy secre- 
tary, or accountant general »r deputy accountant 
general, for the time Iwing of the said governor and 
company. (See 6 Ge<i. IV. c. 74.) 

Sec. 44 gives an indemnity to the Bank and 
other companies. 

LORD TENTERDENS JUDGMENT 
AND EXECUTION BILL. 

To the Editor of the Legal Ohseroer, 

Mr. Editor, — Your correspondent, ''A Prac- 
tical lyiao," in your number of Saturday last, 
has made some judicious remarks on the 
bills lately introduced into parliament by Lord 
Tenterden, reiatinir to •« Arbitration," and the 
examination of ** Witne8ses,"(a} but I cannot 
at all coincide with the view he takes of the 
** Judgment and Execution Bill.'' If a ques* 
tipn can be raised as to the comparative 
ailvantages to be derived from these Bills, I 
do not hesitate to say, that the latter (as it 
now stands, and without any modification,) 
will be most serviceable, since it will do 
away with the gross absurdity which exists 
under the present practice, that^ a plfdntiff 
can sometimes enforce his execution in four 
days from the time he has obtained a verdict ; 
while, should he have been unfortunate enough 
to have obtained that verdict in August, be 
will have to wait as many months before he 
can derive any benefit froin it. Your corres- 
pondent says, " Where a defendant conscien- 
tiously believes he has a righteous defence, 
what will be his situation if a verdict contrary 
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io his expectation he fmrnd against him ?** anct 
that ** noi erpecting a verdict aouinst him, a 
defendant mil not, ami cannot he prepared to 
pav the amonnt.'- In answer to this, I con- 
ceive it only necessary to observe, that the 
cominencenient of the action is, or onirbt to 
be, a sufficient intimation to a defendant, that 
a verdnrt may, (conbiderin^ the proverbial 
nnoertainty of the law,) however ^0€h\ his de* 
fence, be ffiven as^ainst him, and that, there- 
fore, he will always have a mrmth or six weeks, 
and freguently three months, to prepare 
himself tor that possible contingency. 

The argument of your correspondent would 
lead us to believe, that the ** distress and 
misery, and ** dreadful consequences,^' appre* 
hended by him, mast have been frequently 
felt by defendants under the exi8tin<; practice, 
aad yet J think I may fearlessly aver that 
sarh has not been the case; the inconvenience 
aad loss in eonsequenceot the delay, has been 
felt (asi stated in the preamble of the Bill,) by 
the unfortunate plaintiffs. 

The proposed Bill, in its present form will. 
I Terily believe, be the means of ** brinjifing 
to hook'* many an unprincipled defendant^ 
and cannot, by possibility, injure or ineon-* 
venience an honest one. 

I am, sir. 
Your obedient servant, 

Dec, 13, 1830. A Cirr Practitioner. 



OLD LOCAL COURTS, 

Ih legislative innovations, it is important to 
ascertain with accuracy the state of things pre- 
viously existing, so that either the new institu- 
tions may be adapted to co-operate with the 
oM ones, or that the ground may be cleared 
ft>r the former by the abolition of the latter. 
With reference to the proposed local courts, it 
should be recollected that the country is already 
covered with courts of local jurisdiction. 
These must, qfeourie, be aifolisked before the 
new ones come into operation. There is no 
place for the latter until the former are cleared 
away. The number and variety of these 
courts, the antiquity of many of them, the 
important private as well as public interests 
connected with some of them — all conspire, at 
the present time^ to elevate them into import- 
ance. It may be presumed, therefore, that a 
brief sketch of their history, nature, and au- 
thority, will not be uninteresting. 

In former times, the great court for civil 
business was the County court, held once 
every four weeks. Here the sheriff" presided j 
but the suitors qf the court, as they were 
called — that is, the freemen or landholders of 
the county, were the judges, and the sheriff* 
was to execute the judgment, assisted, if need 
were, by the bishop (a). 

At this day the County court is still a court 
incident to the jurisdiction of the sheriff". It is 
not a court of Record, but may hold pleas of 
debt or I damages, under the value of forty 

(«) 1 Reeves' Hbt. of English Law, p. 7. 
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shillings. It may also hold plea of many real 
actions, and of all pergonal actions, to any 
amount, by virtue of a writ of justicies, which 
empowers the sheritT to do the same justice in 
his County court, as might otherwise be had at 
Wesi minster. The freeholders of the county 
are the jurors and real judges, and the sheriff* is 
the presiding and ministerial officer. By 2 
Cdw. Vf. c. 2b f no County court shall be 
adjourned longer than one month, consisting of 
twenty-eight days. Mr. Reeves, in his History 
of the Common Law (6), observes that in the 
County- court were holden pleas upon writs of 
justicics^ as de servitiis et consuetudinibus, of 
debt, and an infinity of other causes ; amonfl( 
which were suits de vtrito namio, and pleas de 
nativis, unless it became an issue, whether/ree 
or not, and then the inquiry stood over until 
the coming of the kind's justices; the question 
of a man's liberty being thought of too high 
consideration to be intrusted to an inferior 
jurisdiction. 

The HuNDRKD COURT is held for the inha- 
bitants of a particular hundred, or wapentake, 
as it is called in the northern counties, in the 
same manner as the County court is held for 
the inhabitants of the county. The freeholders 
are here also the judges, and the steward is the 
presiding officer or registrar. It is not a court 
of Record, but resembles the County court in 
all points, except that its jurisdiction cannot be 
enlarged by the special writ of jus tides. This 
court is said, by Sir Edward Coke (c), to have 
been derived out of the County court, for the 
ease of the people, that they might have justice 
done to them at their own doors, without much 
charge or loss of time; but, says Glackstone 
(dOi its institution was probably coeval with that 
of hundreds themselves, which were introduced, 
though notinyented, by Alfri:dthe Great, 
beiiig derfved from the polity of the ancient 
Germans; in describing whose manners, Tacitus 
says, each village is divided into hundreds, 
and are so called by their inhabitants ; and that 
which first was a mere number, has now 
become both a name and an honour. Henry 
in. ordained, that the Hundred court should 
be held once every three weeks. 

The Court-baron is a court incident to 
every manor in the kingdom, to be holden by 
the steward within the manor once every three 
weeks, according tu clause 18 H. 111. in doiso. 
M. 10. Courts-baron are of two kinds ; one a 
customary court, appertaining entirely to copy- 
holders : the other a court of Common Law, and 
according to Blackstone, it is the court of the 
'< barons,'* by which name the freeholders 
were sometimes anciently called, because it is 
held before the freeholders, who owe suit and 
service to the manor, the steward being the 
registrar rather than the judge. But Mr. 
Christian observes, that the more obvious 
explanation of the Court- baron is, that it was 
the court of the baron, or lord qf the tnanor, 
to which his freeholders owed suit and ser.vice. 

(6) Vol. i. p. 317. (e) t Inst. 71. 

(d) S Comin* 54, 
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Tbere cannot be a manor without a Court- 
Uaron. The court is composed of the lords' 
tenants, who are the pares ^ or equals of each 
other, and are bound by their feudal tenure to 
assist their lord in the dis{)ensation of domestic 
justice, [ts most important business is to 
determine, by urit of right, all controversies 
relating to the right of lands within the manor. 
It may also hold pleas of any personal actions, 
of debt on bond, detinue of goods, trespass on 
the case, trespass xvithout vi et armis, or the 
like, where the debt or damages do not amount 
to forty shillings (e). If the court hold plea of 
common riaht above forty shillings, it is not 
properly a Court-baron, but a court of Record 
by prescription, whirh presumes a grant. It is 
believed there are many of these prescriptive 
courts, although most of them have fallen into 
disuse. 

In 1 Reeves, 317, it is said, real actions 
might be commenced in the court ot the lord 
of whom the demandant claimed to hold his 
land ; from whence they might be transferred, 
upon failure of justice, to the Sheriffs court, 
and from thence to the superior one; but if such 
suit was not removed, it might be determined 
iu the Court-baron. 

It will hence be deduced, that these three 
descriptions of courts are founded upon the 
common or general law of the land. But there 
are at least three other species of local courts 
which have their origin in prescription, or 
immemorial usage, charters, or Acts of Parlia- 
ment, and which are pretty numerously planted 
throughout the country. 

Franchisk or Liberty Courts. — Liberty 
and franchise are synonymous terms: their 
definition is a royal privilege, or branch of the 
kingN prerogative, subsisting in the hands of a 
subject. Being, therefore, derived from the 
crown, thev must arise from the king's grant, or 
may be held by prescription, which supposes a 
grant to have been made, but lost. The nature, 
extent, and jurisdiction of franchises are various. 
They may be vested in either natural persons, 
or in bodies politic ; in one man, or in many. 
It is a franchise to have a court of one's own, 
or liberty of holding Pleas and tryins causes — 
to have cognizance of Pleas, which is a still 
greater liberty, being an exclusive right, so 
that no other court shall try causes arising 
w\thio that jurisdiciion— to have a bailiwick, or 
liberty exempt from the sheriff of the county, 
wherein the grantee, or lord of the franchise 
only, and his officer, are lo execute legal pro- 
ces8.(/) To give the superior courts jurisdic- 
tion within such liberties, and to authorise the 
sheriff to enter and execute process there, the 
writ of turn omittas was devised. 

The charters granting these liberty or fran- 
chise courts, emanated from the grace and 
fevor of various sovereigns. The words soc 
and sac, were employed in early times by the 
Anglo-Saxon and Anelo Norman jurists, to 
confer the privilege of holding pleas, and these 
terms are generally found in the ancient grants. 
Whenever they are used, the privilege or hold- 

(t) 3 Gomoi. 3S, 54. (/) S Comm. 37, 8. 



ing a court of Pleas is implied. No single 
modern words express the sense of «oc and sae, 
" Soc'* imported the power or liberty to minis* 
ter justice and execute laws; also the precinct 
wherein such power was exercised. "Sac*' 
signified a privilege which the grantee claimed 
to have in his court of Pleas in causes of tres- 
pass, of imposing fines and amercements. A 
numerous class of civil common law courts 
were thus established, and many of them exist 
at this day. The freeholders and pares within 
the liberty are the jurors, or rather judges in 
these courts, and the seneschal or steward is 
the registrar and presiding officer. 

It is well known that almost every ciTT, 
BOROUGH, and old town in England, possesses 
its court of civil judicature, either by express 
charter or immemorial usage. But these, ai 
well as the courts we have juNt mentioned, have 
in a great measure been thrown into the shadow 
of darkness by the courts of Westminster Hall, 
which have for centuries had a concurrent 
jurisdiction with the local courts, and have 
gradually withdrawn the business from them. 

Some of the courts we have mentioned are 
courts qf record, and others not, A court of 
record is that court which has power to hold 
pleas according to the course ot the common 
law of real, personal, and mixed actions, 
where the debt or damage is forty shillings, or 
above. A court, not <;f record, is one which 
cannot hold plea of debt or damage exceeding 
forty shillings, or where the proceedings are 
not according to the course of the common 
law, nor inrolled. 

Another class of local courts has sprung up 
in modern times, called Courts op Con- 
8CIEKCE. They have been established by 
local Acts of Parliament, and amount to about 
250 in number. They are said to be exceed- 
ingly unpopular. They do not, generally, try 
causes by jury, nor proceed according to the 
course of the common law, which circum- 
stances are at variance with our national pre- 
dilections. 

We trust it will not be considered that we 
have dwelt too long upon this subject. It is of 
importance to examine existing institutions 
before new and untried ones are founded. A 
short history and description of the origin, con- 
stitution, practice, and efficiency, of all the 
local courts in England would be useful at the 
present moment, in connexion wish the Bill 
before Parliament. It would also throw light 
upon the subject, to have returns made to the 
House of Commons, describing the nature and 
constitution of all the inferior local courts 
throughout England, with their jurisdiction, 
principles, practice, number of causes annually 
tried, names and rank of presiding officers, 
fees, &c. &c. 

The^e courts, it will be observed, with the 
exception of one class have almost universally 
fallen into disuse. The modern statutory 
courts, commonly called Courts of Conscience, 
indeed find business, and afford the poor an 
opportunity of inflicting upon each other, in 



many cases, petty annoyance — ^in sonje, serious 
suffering. But all busincM hat forsaken the 



General Registry ofDeedt. 



123 



ancient local courts, and it is not unnatural to 
ask wh\ ? There is but one answer— *tt»torj 
have ureferred that their claims should be de- 
cidea in the superior courts. Nor can we 
teei surprbe that (hey should be anxious to 
have the judgment of inin elevated to the 
lienchf for their legal learn ingn-mcn, whose 
high rank, and publicity of station, impose on 
them the necessity of patience, temperance, 
and impartiality, and whose experience at once 
qualities them to determine aright, and com- 
mands that confidence which can never be felt 
in the decisions of an inferior functionary. 
Would the propo5e<l new courts produce a 
change of public opinion upon this point? Is 
it reasonable lo expect that the people in ge- 
neral will resort to them ? Let us remember 
the old illustration : •• One man can lead a 
horse to the water, — ^but how many docs it re- 
quire to make him drink V* 



GENERAL REGISTRY OF DEEDS. 

" Batir eat beao, mais detmire est sublime." 



Mr. Editor.— Amongst the 164 conondrums 
lately addressed by the oommissioners to all mem- 
bers of the professioo, called " Questions on Regis- 
tration/' are the following : 

The first is thus exproseed :— " Is it possible, in 
the present state of the law, to be certain that a 
tide is safe V and upon the implied assumption of 
a negative answer, the whole hypothesis of regis- 
tralioQ is founded. 

Now, these same learned Thebans, in the full ca- 
reer of their theory, never once adverted to the fact 
of their having themselves answered their 6rst query 
by the terms of the forty-first, by which they ask 
" Are not tafe titles often rendered unmarketable by 
the loss of deeds, or the inability to produce them?" 
thus recogniring the fact of some titles being safe. 

It is to be lamented, that persons armed with the 
full power ofa royal commission should, instead of 
a temperate suggestion of the correction of a few 
practical grievances, bare wasted their time, and the 
public money, in the construction of an absurd and 
imprscdcable scheme of a public registry, the endea- 
Tour to establish which would, in the first instance, 
be attended with incalculable expense, basard, and 
incouTenienoe lo land owners, with the additional 
certainty of ultimate failure, arising from the infinite 
comfilications and subdivisions of interest in our 
artificial state of society. 

Wedded, as these conveyancing gentlemen are, 
in their professional capacities, to precedent, they 
can find none for this plan of compulsory registra- 
tion in any of the civilized states of the world, anci- 
ent Of modem ; not in the Greek or Roman codes, 
nor in those of France, Holland, or luly ; but they 
may have found it in the Archduchy of Austria, and 
in Norway, and possibly if tb^ went thither in 



search of it, they might find it in Iceland. Thus 
the simple machinery of those primitive people, 
with whom hereditary succession and occasional 
partitions constitute the whole dealing in land, is 
to be adapted to all the varied circumstances of rea) 
property in England.^to lettings by the foot for 
building leases, to improved ground rents, to split* 
ting freeholds for votes, and to all the capricious 
dispositions, by deed or will, which it has been at 
once our boast and our privilege to be enabled to 
make, without subjecting such dispositions to the 
tribunal of public curiosity at the expense of one 
shilling; for it is a fact, although not generally 
known, that a will of land alomt nsed not be tithtr 
proved or r^ister^. 

If the oommissioners had not anawered their owo 
question as to the safety of existing titles, I could 
take upon myself to affirm, upon an extensive prac- 
tice of upwards of thirty years, in communication 
with all parU of England and Wales, that I have 
never known one single instance of a botta fide 
holder or purchaser of land being ericted from bis 
possession, or compelled to make a sacrifice to retain 
it. That frauds have been practised, and specula- 
tions made in doubtful titles, is a certain fact, al- 
though of rare occurrence, and limited operation, 
while no system can always protect against the con- 
sequences of fraud or forgery. 

It behoves, therefore, the nobility and landed 
proprietors of England, to protect themselves against 
a measure which will render them either the slaves 
of form, or the victims of the want of it ; and, in the 
former case, disclose every family arrangement, ari- 
sing from the vice or imbecility of any member of it ; 
or, m the latter, invalidate the suitable provision 
intended for such person. 

To insist on the present general insecurity of title 
is quite as absurd as was the philosopher who de- 
nied motion, and was answered by his opponent 
rising and walking. The great bulk of landed pro- 
perty is honestly and securely held by all classes, 
from the peer to the yeoman ; whose titles, in many 
large districts, are so perfectly well known to the 
resident lawyers, as frequently to pass current with- 
out the formality of an abstract. 

The comparatively small amount of auction duties 
returned by reason of purchases abandoned for de- 
fect of title, proves the rare occurrence of such 

defect. 

That some unnecessary trouble and expense at- 
tends the practice, particularly as appUes to out- 
sUnding terms and limited administrations, is 
certainly the case, but might be readily obviated by 
a succession of short Acts, applicable to each griev- 
ance, which Sir E Sugden has to a oeruin extent 
effected, and bis sound knowledge of the subject 
would enable him to pursue at little or no expense, 
instead of incurring the burden of ^10,000 per 
annum, in salaries to the commifsionsrs and Uieir 
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secretaries, and at least as mooli more ia printing 
their huge folio ▼okuDes of reports. 

The common law commission partakes precisely 
of the same cbanicter, and might be beneficially 
•Qperseded by adopting the Mme coarse of amend- 
nent ia practice by rales of court, and short Acts of 
parliament. 

I am, sir, 

Your obedient serranr. 

Militia mea Multiplex. 

•^^ From the same able correspondent we have 
other communications, but can find room at present 
only for the aboTe. 



MINOR CORRESPONDENCE. 

We are prevented this week from Introducing 
to the notice of our readers several letters on 
various subjects of importance, and must con- 
fine ourselves to 

ACKNOWLRDGMENTS TO CORRESPONDENTS. 

A contribution signed •» Fiat Jusiiti.^'* on 
the iTtferior Courts, \s entitled to an early in- 
sertion. We think the whole subject of the 
existing petty and district courts should be 
fully brought into public notice before any 
new establishments of this kind are introduced. 

*' An Articled Clerk," on the Locftl Courts, 
deserves the thanks of the profession^ and we 
shall avail ourselves of his communication, 
eillier in form or substance, at the earliest pe- 
riod in our power. 



Wkstmokastbribnsts shall have insertion, 
though we cannot promise it immediately. His 
description of a Taxation of Costs is lively and 
true, and "pity 'tis, »ti$ true.'* ' 

Homo has allowed us to alter his *' Review" 
of Mr. Mewburn's pamphlet, and we regret 
that we have not been able to do so in time for 
this week's publication, the more especially as 
we have inserted a paper on the other side of 
the question, and are desirous that each party 
should have equal audience. It is remarkable 
also that we have received another communi- 
cation, calling our attentiun to the same pamph- 
let, and pronouncing a judgment in its favor. 

The contribution of Palus, a friend from the 
Fens, is acceptable, and shall be inserted at 
the first opportunity. 

The Book, comprising interesting matter 
regarding eminent legal characters, we must 
peruse before we can notice it. We shall be 
enabled, we hope, to give it our attention 
at an early period ; at present we are not in 
possession of a copy, and know not the 
publisher. 

The Hints of O. S. on the construction of 
the Stamp Acts, have been received, and will 
be adverted to in an early number. 



Tbe communication of ." One, fcc." on re- 

medics against the hundred, is appropriate to 
the present unfortunate period, and we hope to 
find room for it in our next. 

1-he cordiality of our brethren in approving 
our humble labours, and co-operating in ex- 
tending'their utility, is roost gratifying and en- 
couraging. 

The letter of Delta is quite in accordatice 
with our expectation of his character, and in 
due season we shall remember the handsome 
manner in which he has come forward. We 
count not ingratitude amongst our sins,— when 
we do so, '* our right hand shall forget its cud* 
ning;" The Legal Observer will be transmitted 
as he directs, not occasionally, but regularly^ 
and we hope for many years. 

It is all very well for some of our corres^ 
pondents to expect that their papers should be 
immediately inserted, and we experience the 
most acute pain in disappointing them. We 
know from our own feelings, in days gone by, 
when we wrote on subjects which appeared to 
us of '* great pith and moment," that editors 
frequently seem to be governed by caprice, or 
to lack enlightenment. We think ditferently 
now, and believe, whilst they are most apxious 
to perform their duty, they are willing to pay 
the earliest respect to those who labor in theif 
behalf. We trust our friends will bear with us 
a little while, and they will iind we are not in- 
attentive to their suggestions, or unmindful of 
the obligations we owe them. 

We are asked where Mr, Justice HeatKs 
*' Advice^* is to be met with ? perhaps one of our 
readers may assist us in answering the questioo. 



RECENT DECISIONS IN THE 
SUPERIOR COURTS. 
The decision entitled " Statute of Limitation," 
confirms the determination of the court of 
King's Bench, in the case of Tanner r. Smart, 
6 B. and C, 603. Previous to the latter case, 
there were two discordant nisi prius deci- 
sions on the subject. lii Thomson t>. Os- 
borne, 2 Siark. 98, Lorrl Ellenborough if 
reported to have holden it unnecessary to prove 
the defendant's ability to pay, in oroer to 
take the case out of the statute. In Davies 
V. Smith, 4 Esp. 36, Lord Kenyon is reported 
to have holden that it was necessary. 

An important case will be found under the 
title of " Statute of Frauds." 

The cases entitled «< Feme Covert," are in 
accordance with the decisions of the courts in 
Partridge v. Clarke, 5 T- R. 194, and In 
Luden v. Justice, 1 Bing, 344. 

The decision in the Common Pleas, under 
the head of •* Costs," is well worthy of perusal. 

STATUTB OP LIMITATIONS — CONDITIONAL 

PKOMIBK. 

Money had and received, — plea, statate of limita- 
tions, — replicntion, promise in writing. The promise 
was contained in a letter, bv which the dofendaul 
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pmsM to pa J the deU m toon m- he was ahlei 
The plaintiff was nonwitcd at the tiial, .on the 
groand that thera was a oondiiional pramite, aiid 
tbai ihe dafendanrs ability to paj ahould hate been 
pR)Ted» The court on nKUion to set aside the non- 
suit, held the pfomise to be conditional, and alter 
ifgumeot discharged the rule. Eden, assignee, ▼. 
Wilikmt, Com. Pi. M. T. 1830. 



SLAWDSa — SFECIAT. DAMAGE— ▼AEIAMOB,' 

Action for Slander. The words were, "he is a 
nigue and a swindler." The declaration alleged 
f|>ecial damage, as occasioned by the uttering of 
these words by the defendant. Brier was called to 
prove that, in con^teqoence of having heard these 
words, lie refused to trust the plaintiff. Brier 
heard these words from Brice, in whose presence 
thej^ bad been spoken by the defendant. Brice 
gsre up the name uf the defendant. 

Mr. Justice Batauquet, who tried the cause, 
Bonsuited tlie plaintiff, on the ground that, aa the 
words were not actionable in theraseUes, but were 
alleged to have been uttered by the defendant, and 
thereby to have been the cause of special damage, 
the plaintiff should have shewn that they were 
spoken to Brier either by the defendant or by his 
■oihorily. The repetition of them by Brice was the 
set of that person, and not of the defendant, and the 
latter could not therefore be answerable. A rule 
was obtained to set aside the nonsuit, and it was 
contended that if an action had been commenced 
spainst Brice, his proof that he had uttered the 
words on the credit of the defendant, Would have 
been a sufficient answer to it, al he would thereby 
bave given the plaintiff an actiua against the origi- 
nal slanderer. The resolution in Lord Northamp- 
ton's case was cited in support of the argument. 

The Court, however, discharged the rule. The 
•pecial damage was not proved as laid, for the 
words which prevented Brier from trusting the 
plaintiff, were uttered by Brice of his own accord, 
and not by the authority of Brier. As to the reso- 
lotion in Lord Noriharaptou's case, it had often been 
doubted, but might now be considered at overruled 
b? the decision In M'Pherton ▼• UanitL^Warde v. 
Wteka, Com. PI. M. T. I8du. 



STATUTE o? Fnauos. 

Assumpsit on a promissory note made by the 
defendant, who was admiiiistratrts of her husband'a 
effects. The note was in these terms. •• Twelve 
months after date I promise to pay Mr. J. Rydout, 
or order, the sum of lOOl. value, received by my 
late husband." A verdict was Uken for the plain- 
tiff, but leave was reserved by Mr. Baroh BoUand, 
who tried the cause, to the defendant to move to 
have it set aside, end & nonsait entered, if the court 
should be of opiuioft, that, as tliis was a promise to 
pay tbe debt of a third pefson, the consideration 
should have been more fully expressed on the face 
of tbe inairomenL 

The CouH, under the circumstances of the case, 
thought the consideration sufficiently eipressed. 
The defendant was an adiDini8tratria,and having on 
the face of the note cipresaed that it was given for 
value received, must be taken to have known that 
such was the fact. The consideration might have 
been forbearance to sue her husband in his lifetime, 
or perhaps even forbearance to sue her for a debt 
contracted by her husband. 

Rule for nonsait discharged. Exchequer, 
H. T. 18Sa 



FMMi.ooyxnT, 

Ob abewlng oaoae' against mle,; caUinf on th» 
plaiMfciffta shear oaase why the baiUbead shoukdnet 
be delivered op to be cancelled on filingicemnion 
bailjton tbe ground that tUe defendant hadbeen 
■vrestf d on a pronisBory note given by her when w 
iD«rricd woman, the follosrtng facts- appeared r 
The defendant had gone tothebankropt, of. whooa 
tbe plaintiffs were assignees, and told fhero that 
she was a married woman, but that she was abonti 
ta be diworcedi She had sometime afterwards gone 
again^^and prodociog a piece of parchment, which 
she declared to be an Act of Parliament divorcing 
herfromher husband, and empowering her to osarry 
a banker in Pall Mail, ordered some clothes for hee 
wedding. A few days after she gave a promissory 
note for the amount, and on this instrument she 
was arrested. It was contended, that asaheJwd 
represented herself at the time of getting credit to 
be unmarried, she moat be left to her plea, and 
could not be relieved on motion. 

In support of the rule it was submitted,. that as it 
was not negatived by the bankrupt, that he knew 
she was a married woman at the time the note was 
given, the defendant was entitled to be discharged. 
If the arrea had kieen for the goods, and not on the 
note, it would have been differenL 

The Ceurf was of opinion, that the defendant 
ought not to be discharged on motion, as she had 
dearly obtained credit by a frandulent represen* 
tation of her circumstances. Rule discharged, with 
costs. LittMale, /. Simon and athcri, aftsignees of 
Rogen, V. Wifmington, M. T. 1850. 

f BM X COVXXT. 

On shewmg cause against a rule, callieg on the 
plaintiff to shew cause why the hail«bond should not 
be delivered np to be cancelled on filing common 
bail, the defendant being a married woman, it was 
sworn by the plaintiff that ahe never knew the 
defeadaat was a married woman at the time ahe 
oouiracied the debt for which she was arrested* 
On the contrary, ae far as the representations of tbe 
defendant could lead her, she had every reason lot 
believing that she was a widow, for being a 
achoolmistress, the defendant had come to her 
house, and expressed a wish to send her danghier 
to adhool at the esubttshment of the former, and ii» 
order to induce her to take tbe daughter on lower 
terms^ ahe stated that she was a widow, and in great 
distress. 

In support of the role it was contended, that, aa 
the plaintiff had not denied her knowledge of the 
defendant being a married woman at the time of the 
arresl, the latter was entitled to her discharge. 

The Cavrt waa of opinion, that, as the defendant 
had held herself out as a widow, and by that means 
had obtained credit from the plaintiff, ahe was not 
entitled to relief in this sumaaary way, but mast be 
left to her plea of coverture. 

Rale discharged. 

DBDT rnOTXABLX UlfOKB COKMISSIOII Of 
BANKRUPT. 

CoTXM ANT. By the deed declared upon, the de- 
fendant waa to become the purchaser of an esUte. 
Until payment of the purchase money, he was to be 
considered as a tenant to the plaintiff at an annua) 
rent, to the same amount as the interest of the par- 
chase money. The plaintiff was to have the same 
remedy in enforcing payment of the interest, as a 
landlord would have against his tenant by the 
ordinary remedy of distress, "to the intent that tb« 
plaintiff might be satisfied the interest.'* The de- 
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fendant afterwards bectmfl a bankrupt, and obtained 
bit certificate. Hia atatgneet refaaed to fulfil ibe 
ooniract of porchascy and the defendant alto refused 
to cart J it any further. On being sued in covenant, 
the question to be decided was, whether the amount 
of principal and interest constituted a debt proTe* 
able under the commission, and therefore, whether 
the defendant was discharged by his certificate ; or 
whether this was to be considered as a lease. If 
the latter, it was clear that the defendant bad not 
complied with the requisites of the Bankrupt Act« 
6 Geo. IV. c. 16, s. 7b, so as to discharge himself of 
the lease. 

The court, after argument, were of opinion that it 
was a debt proveahlp under the commiuion, and not 
a lease, and consequently ihedclendant's ceriificate 
was a giMKl discharge in bar of the action. Lord 
'J'enterden, C. J. K. B., M. T. 1830. 

A WRONO WITNOVT A BtllEDT. 

Sir C. BtouiU being indebted to plaintiff in the 
ium of SOOl. in 1800, gave him a warrant of attor- 
ney to enter up judgment against him for that sum. 
The property, in which Sir Churlet had a contingent 
interest, depending on the appointment of his mo- 
ther, was afterwards changed by her into a fee^sim* 
pie, and then devised to trustees to sell and inveat 
the proceeda, three parts out of four of the interest 
to be given into the hands of Sir Charles Blount for 
his maintenance. The plaintiff filed his bill now 
against Sir Charles and the trustees, to recover on 
the judgment entered upon the warrant. Sir C. 
Blount being reaident abroad, and not of the juris- 
diction of the court, the question arose whether the 
suit could proceed, and a decree be made against 
the trustees in the absence of the principal de- 
fend ant. 

The Matter of the RoUm said. Sir C. Blount was 
the aubstantial defendant, and not a mere passive 
party. It was not the practice of the court to 
make a decree affecting the interesta of soch a party 
in hia absence. The court could not acknowledge 
the plaintiff's right, nor even permit it to he proved 
until the defendant was brought before the court. 
If the plaintiffs right had been acknowledged or 

E roved, then the court could appoint a receiver. 
lis honour admiued that this was an unfortunate 
case : bad Sir C. Blount gone abroad to take him- 
self out of the jurisdiction of tlie court, proceedings 
might be instituted under the provisions of the Act 
of Parliament ; but, in the present state of things, 
the plaintiff had no remedy, and justice was 
defeated. This would be a proper subject for the 
interference of the legislature : a provision could be 
made for leaving it to the discretion of the court to 
appoint a receiver, who, in case the defendant, out 
of the jurisdiction of the court, »hould not appear 
within a given time, might be ordered to proceed in 
his absence. Among so many contemplated 
changes, this would be a simple and proper one. 
Though he was much disposed in this case to assist 
the plaintiff, be was restrained by the settled prin- 
ciples of the court, to which it was his duty to 
adhere. Bromu ▼. BUmut and others. Rolls Court, 
M. T. I8d<). 

BATfKRUPTOr. 

An application wtu made to the Lord Chancellor 
for an amendment in the name of one of the com- 
missioners in the direction of the cororoisaion. The 
commission was issued to commissioners in York- 
shire, and the name of one of them was misspelt 
Billingtoii, instead of Billinton, the true name. 
The error in the spelling of the name was not disco- 
vered till after the adjudication of the bankruptcy. 



Three ways were pointed out for rectifying the 
error,— one, by ordering new docket papers and a 
new commissinn ; a second, by ordering the foor 
commissioners to proceed, leaving out that comniis- 
siouer whose name was misspelt ; and the third, by 
having the commission resealed, and a new adjudi- 
cation ordered. The only case found to apply to 
this matter was in re Barber, t Glyn and Jameson, 
p. 80, in which Lord Eldon ordered the other com- 
missioners to proceed and make a new adju- 
dication. 

The Lord ChaneeUor asked which eourse would be 
attended with least eipencel This ezpence ought 
to be paid by the party by whose fault the mistake 
was committed. i¥as this the fault of the country 
solicitor 1 

Coumel could not say who was in fault. It wu a 
mere accident. 

The Lord ChaneeUor. In all probaliility it was the 
fault of the attorney, and he ought to be made to 
pay the eipensea. In bespeaking a commiaioo, 
the country solicitor sent up the names of the pro- 
posed cominissi(mers to the ofRce of hanicrupts, 
where they were copied exactly. Let the commis- 
sion be resealed, and let there be a new adjudica- 
tion» but let the question of coats remain till it be 
seen who waa in fault. M. T. 1 850. 



ooara. 

The court decided, after a rule bad been obtained 
to review the taxation, that the prothonotary was 
right in allowing costs to a plaintiff under the 
following circumstances. The defeiidiint wu the 
lord of a manor, and the plaintiff a farmer. Hie 
defendant's steward insisted on a right of toll, which 
the plnintiff resisted : the steward distrained the 
plaintiffs sheep, and afterwards invited him to gu 
and inspect some documents which the steward 
stated would fully make out the lord's right to the 
toll. The inspection took place. It was attended 
with some expense : the plaintiff, not satisfied of the 
right, aiill refused to pay the toll : his sheep were 
again distrained, and he brought this action: a 
verdict was given in his favour, and in taxing the 
costS| the roaster allowed the eipenses of inspecting 
the ducuments. The court discharged the rule for 
reviewing the taxation, on the ground that these 
costs had been incurred after the first distre^a, when 
the right to make the diatreas waa disputed, and bad 
been incurred with the view, if possible, of avoiding 
the necessity of an action: they had been incurred, 
too, at the request of the defendant's agent; and, 
under all these circumstances, might fairly be coo- 
sidered as coata in the cause. Anonymous, C. P. 
M.T. t8iU. 



PBACTICB— COGNOVIT. 

Comyn appeared against a rule, cnlliag on the 
plaintiff to shew cauae why the judgment signed 
against the defendant on bis cogmnrit should not be 
set aside for irregularity* on the gruund that it was 
invalid* from its having been given after a writ had 
been sued out. Holden, that it was no irregularity, 
as no declaration had been either delivered or filed. 

Rule discharged. M. T. 1830. 



APPIDAVIT or DBBT. 

On a rule calling on the plaintiff to shew cause 
why the bail-bond given by tlie deftndant ahould 
not be delivered up to be cancelled on filing 
common bail, the objection waa to the affidavit 
to hold the bail. It was for money paid by the 
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plaintiff to the Qse of the derendant't wife, without 
iiotiog that she had any aathorny from her hosband 
to procura its payment. Rule ab9olute« without 
costs. LiMk</a(e, M. T. 1830. 

JOINT ACTION. 

On bailable process against two persons, a de- 
clantioo against one only was delivered : proceed- 
ings were aet aside fur irregularity, with costs. 
IMtkinU, M. T. 1830. 

BAIL BOND. 

Where a defendant had been arrested on the 
19th on process returnable on the flat, bail was put 
in on the 25th, eiception entered on the «6th, and 
an assignment of the bail-bond taken on ihe same 
dav; the court set aside the proceedings on tlie 
bail-bond as irregular. Parht, J., M. T. 1850. 



NEW RULES IN THE EXCHEQUER 
OF PLEAS. 

Wb are in possession of the new Rules of 
Court, to which our attention has been called 
by a correspondent, but wc^somewhat doubt 
the necessity of introducing them in our pages, 
inasmuch as copies of them may be readily 
obtained. We shall, howefer, consider the 
utility of doing so, and probably Insert them 
prior to the ensuing Term. 



NOTES OF THE VACATION. 

Wb have this week put our readers in pos- 
session of Lord Wynfokd's bill for prevent- 
ing expense and delay in proceedings at law. 
The provisions of this bill are well worthy of 
consideration. Although some modifications 
perhaps may be suggested during its progress in 
parliament, we think it will be in many respects 
beneficial. 

By one of Lord Tenterden's bills, it will be 
recollected, the courts are to be authorized to 
direct the examination of witnesut on inter- 
rogatories. Lord Wynfool proposes to extend 
the power to the examination of the parties. 
This is an alteration in the law of such serious 
magnitude, that the reasons on which it is 
founded should be fully discussed. We shall 
contribute our share to the discussion by insert- 
ing, as early as possible, a paper written ex- 
pressly on this subject. It was suggested by 
one of our correspondents, that the bill for 
expediting executions might be productive, in 
many instances, of great misery to individuals. 
In the present bill, although this evil is not 
provided for, there is a provision calculated to 
mitigate a similar hardship, by allowing, at the 
commencement of an action, a reasonable time 



for the payment of the amount, not exceeding 
three months. If the principle be adopted in 
the one case, we do not see any reason for 
withholding it in the other. Of course the 
indulgence could only be granted on giving 
sufficient security. 

We think it is evident, that although Lord 
Wynford's bill would increase the expense of 
an action in its early stages, it would often pre- 
vent its further progress, and, at all events, 
diminish the expense of a trial at law. A large 
part of that expense is frequently occasioned 
by the necessity of having witnesses in attend- 
ance to authenticate documents. The plan 
proposed is certainly well adapted to save a 
considerable part of this expense. 

These measures, when brought into opera- 
tion, would seem to render totally unnecessary 
(even if otherwise unobjectionable) the esta- 
blishment of the proposed Local Courts, and 
the improvements thus introduced by the 
learned judges htxng grafted upon our ancient 
system of jurisprudence, will become speedily, 
adapted to the habits and feelings of the 
community; and it is important also to re» 
mark, that they may be carried into effect 
without any increase of expense to the 
country. 

It is reported that Mr. Campbbll has 
stated, in support of the measure for a MetrO' 
poUtan Registry of Deeds, "That information 
will be obtained in a few minutes, and for ten 
shillings, which it now requires several weeks 
to discover, at an expense of perhaps 3001. or 
4001." We presume this must be some extreme 
case, and it would have been satisfactory to 
know the circumstances under which it oc- 
curred. The ordinary expense, we believe, 
varies from 7s. 8d. to 31s. 

It is not a little singular with reference to the 
presumed advantage to result from the change, 
that its proposer contemplates the " improve- 
ment" will be so gradual, that "he fears a 
great part of the existing generation will pass 
away before its beneficial effects will become 
strikingly apparent." We observe, also, that 
it was stated, that although the Lord Chancellor 
approved of the measure, the government had 
not determined whether to support or oppose 
it ; and it was anticipated, that in case of their 
opposition it would not succeed. 

This is an ill omen for " the mausoleum of 
parchments." It is not probable that govern- 
ment will sanction a measure of so sweeping a 
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jtature, unless it be per;fcctly dear that it 
would be beneficial, and that it is noi so is 
evident from the hct, that after so much has 
been said and written on the sobject, the 
government is yet undecided. Nothing short 
of the general voice in its favour, — not of the 
great landed proprietors, nor of the large capi- 
talists alone,— but of the people at large, will 
justify the adoption of the new system. 

The learned gentleman, '* whose ambition 
it is to improve the law rather than to seek pro- 
motion, or professional advancement,'' has 
taken a bolder course than any of his predeces* 
•ors. The Local-Court advocates are humble 
and diffident, for they only propose with com- 
parative caution, that we should m^ke two 
experiments, and extend the plan if they should 
be SQCcessful. But here, with the examples 
of registry in Middlesex and Yorkshire, both 
of which are described as little better than 
nuisances, where several hundred pounds may 
be expended in making a search, we are re-* 
quired to believe, that by changing the system 
of management, that which is now an enormous 
evil, will become highly beneficial. 

Practical men, we should submit, would first 
teform the existing Registry offices, and when 
they were brought into a state capable of con- 
vincing the public by actual experiment, that 
a registry is a blessing, it would then be time 
to extend it throughout the country. Until 
that experinient has been made, we ques* 
tion the wisdom of any enlargement of the 
system. 

MISC£LLAN£A. 



tia WILUAM BLjlCKSTOMB. 

In the Oxford collection of vertes, on die birth of 
the prince of Walen, (George the Foarth.) there ii 
the following elegant compliment to this learned 
«onmentmtor, on the Laws of England, iq a copv of 
Latin veraes, inacribed to the celebrated Dr. King, 
principal of St. Mary Hall, by the Hon. Tbomaa 
Fitnnattrice, brother to the marqui* of iMisdowne, 
at that time m gentleman commoner at Oxford, and 
who waa attending Sir William (then Dr.) Black- 
iton'a lectures : 



Me spinoaa morantnr 



fled Jaeanda aimnl Juris docmieata Britanni 
DeiieciDotqae alio, nam quis salebrosa locomm 
Keapuat, atqae iUo cornea ire dorento recuse t, 
Cui Mixaa, eloqnit grato moderaaune, legum, 
Enadaig dedit laqueos, et panders jaaeit 
Perplexos asditus el c«ca retezeie fila 1 

European Mag» Sept. 1T93. 



Shonld the eeniamplaied ehangesof the bar take 

place, Blaekatone*8 admirable work wUl fall iato 
practical oblivion. It will cease to be useful a* in 
initiatory work for the legal student, and will be 
consulted only by the curious, who desire to leam 
what the law once was, and by the general reader 
who wiahea to peruse a fine specimen of didactic 
oomposition. Some liveljr observations on the effect 
produced on the law in his time, by tampering and 
Dotching, are to be found in the original letter of the 
learned commentator, published in the first oumber 
of the Legal Observer. 



Loan caaNcaLLoa kino, 

Who was a man of honesty and diligence, thoogh 
not of very great parts, took for his motto, " Labvr 
ipm ' Voluptat,*' A friend thus paraphrased it in 
verse: 

Tif not the aplendor of 4be place* 
The gilded coach, the purse, the mace. 
Not all the pompoua train of atate. 
The crowda that at your levee wait, 
That make you happy, make you great ; 
But, whilat mankind you strive to« bless 
With all the talenu you poseeas ; 
Whilst the chief pleasure you receive 
Comes from the plessure which you give ; 
This takes the heart and conquers spite. 
And makes the heavy burden light. 
For pleasure rightly understood 
la only labour to be good. 

Eurcfpean Mag. jlugmt, 1796. 



Sia WILLIAM Jonas OH SPECIAL PLaADING. 

I aball not easily be induced to wish for a chaags 
of our present forms, how intricate aoever they nay 
seem to those who are ignorant of their utility. Oar 
science of special pleading is an excellent logic, it is 
adaiirably calcalated for the purposes of analysing 
a cause, of extracting, like the roou of an equatioo* 
the tine points in dispute, and referring them, with 
all imaginable simplicity, to the court or the jury t 
it it reducible to ttie strictest roles of pare dialectie« 
and if it were scientifically taught in our public 
seminaries of learning, would fix the attention, give 
a habit of reaaoaing cloaely, quicken the appreiKB- 
sioo, ^nd tnvigoraUe the underaiapding, aa effectually 
as the famed Peripatetic system, which, how ingeni- 
ous and subtle soever, is not so honourable, so Uod- 
able, ot ao profitable, as the science in which IMU* 
(en exhorts his sons to employ their dmrogeund care* 
It may unquestionably be perverted to very bad 
purposes; but so may the noblest arts, and even 
eloquence itself, which many virtooas men bare for 
that reason decried ; there is no feai» however, that 
either the eontraetgdJUt, as Zcno used to call it, or 
the espandtd palm, can do any real mischief, while 
tlieir blows are directed and restrained by the super* 
intending power of a court. — Prefatory Diteourtt 
to the Speedui rf lurui, by Sir William Jonet, p. xzr. 

The opinion of this able and accomplished man, 
on the science of special plaadiaga, seems (e have 
differed widely from that of some modem au- 
thorities. 
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SKETCHES OF THE BAR. No. I. 

SIR JAMBS SCARLETT. 

A»T Striking peculiarity, whether moral or 
physical, for which certain individuals be- 
longing to a class are remarkable, not un- 
frequently becomes, in process of time, to 
be considered as the characteristic of the 
whole body. Thus &tness, as well cor- 
poreal as mental (crassum ingenium)^ is 
ondoubtedly the very essence of the ab- 
stract idea of an alderman. On the other 
hand, people have been surprised to find 
their conception of a lawyer accurately 
embodied in an Egyptian mummy. It 
18 extremely doubtful whether such an 
anomaly as a lean alderman ever existed; 
but if any old lady will take the trouble to 
attend the sittings of the Court of King's 
Bench, in Westminster Hall, she wUl have 
some of her preconceived notions with re- 
spect to lawyers very much shocked by 
the appearance of the late attorney-general. 
His clear and ruddy complexion, his good 
humoured face shining through the dingy 
atmosphere of the court, like the sun dimly 
seen through a London fog, the jolly ful- 
ness of his person, and the general repose 
of his manner, appear, at the first glance, 
to indicate but litUe of that restless and 
mcessant working of the mind which is 
mdaced by the acUve exercise of the duUes 
of his profession, and which usually be- 
tmys itself in the palHd cheek and the 
furrowed brow. On a more deliberate in- 
spection, however, the spirit of the crafty 
legist is detected lurking in every feature. 
An expression of intelligence and acuteness 
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IS difiused throughout his entire physio- 
gnomy ; but the eye is that which chiefly 
rescues him from the appearance of a well- 
fed citizen, who has occasional attacks of 
surfeit, together with a slight tendency to 
apoplexy; its insidious and penetrating 
glance, softened down to an expression of 
confidential candour when directed to the 
jury box, is caviare to the witness who has 
the misfortune to fiiU under the learned 
gentleman's cross-examination. 

The great abilities of Sir James Scarlett 
as an advocate are universally admitted. 
With slight pretensions to eloquence, he 
possesses, in a most remarkable degree, the 
Acuity of ingpiitiating himself and his cause 
with « the twelve men in the box." He 
has evidently not impaired his constitution 
and his lungs by declamatory vehemence ; 
but the coUoquial style of oratory appears 
to be more adapted to the meridian of a 
jury, than either the involved periods of 
the present Lord Chancellor, or the classic 
diction of Mr. Frederick Pollock, the two 
great rivals of Sir James on the northern 
drcuit. A familiar conversational tone and 
manner are well calculated to arrest the 
attention and the sympathies of men ofbusi- 
ness accustomed to the language of ordinary 
life; and when united with a happy facility 
of expression, and a clear and lucid arrange- 
ment of matter, carry it hollow over all the 
graces of rhetoric But it is questionable 
whether this tone of friendly communica- 
tion, however appropriate to a statement 
of iacts, does not become rather offensive 
when applied to the expression of opnions ; 
and Sir James is in the habit o£ enun 
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ciating abstract propositions, as though 
he was about to produce witnesses who 
could prove them to demonstration. Un- 
fortunately, the tenets of the learned gen- 
tleman are of a somewhat unpopular cha- 
racter; and he is accused of not taking 
a very comprehensive view of the great 
moral and political questions, which occa- 
sionally present themselves to the notice of 
an advocate in the exercise of his profes- 
sional duties. His genius appears to be 
essentially analytical: no one possesses 
more ingenuity and skill in grappling with 
tangible materials, however complicated: 
but, like the Grecian sailor, whose nautical 
knowledge is confined to the limited, 
though difficult, navigation among the nu- 
merous islands of the Archipelago, he is 
lost when he gets into the open sea. Sir 
James is an admirable coaster ; but he can- 
not steer by the compass or the stars. 

Popular advocates are frequently not 
very successful in securing what is called 
the ear of the court ; but the sun of judi- 
cial grace sheds its most benignant ray on 
the subject of the present sketch. This 
gentleman's great legal attainments and 
experience would of themselves be quite 
sufficient to account for the &vour which 
he enjoys, if it did not sometimes happen 
that these same qualities in other indi- 
viduals do not meet with equal good for- 
tune. It is easy to perceive that the learned 
ex-attomey-general knows the precise point, 
beyond which, opposition to the views and 
suggestions of their Lordships would be 
considered as factious. But his complai- 
sance to the court is not accompanied with 
any undue servility, or with any injury to 
the interests of his client ; for he possesses 
the happy knack of leaving no stone un- 
turned to carry his point, whilst he iqppears 
at the same time to be deferring to the 
x>pinions of others. 

The fame of Sir James Scarlett as a 
aenator does not correspond with his great 
reputation at the bar. His unadorned 
style of speaking, so effective m Westmin- 
jBter Hall, is not appreciated in St. Stephen's 
Chapel. Neither are the laws which have 
been framed and enacted under his auspices, 
generally considered as favourable speci- 
mens of legislation. A perfect legi/Blator, 
indeed, must above all things possess that 



(f Recent StatuUi : Undisposed Besidmes, 

power of generalisation, which, it has been 
already observed, does not by any means 
appear to be the distinguishing attribute 
&[ Sir Jamea's mind. As a politician, his 
learned predecessor in office would probably 
have called him amMdexirous. It is related 
of a certain eminent counsel, that he hap- 
pened on one occasion to mistake the client 
by whom he was retained, and addressed the 
court on behalf of the wrong party ; and 
that when he became aware of his errori 
he immediately made an admirable speech, 
in reply to his own arguments. Such 
readiness of wit is highly commendable 
in the advocate; but it does not appear in 
the same favouvble light when applied 
to politics. It has been the fate of Sir 
James Scarlett, that whenever he has 
diverged from opinions and principles 
that he once professed — which many 
have no doubt done firom honest conviction 
-^ there has listed extrinsic matter pecu- 
liarly calculated to sway any but a sternly 
upright and honourable mind to the precise 
line of conduct which he has adopted. 
This may possibly arise from an unfortu- 
nate combination of circumstances ; but the 
world is a censorious judge. Heaven for- 
bid that we should attempt to add a single 
shade to this umbrageous side of his cha- 
racter (to recur again to the phraseology 
of his worthy predecessor). This is the mere 
reflection of an impression which has been 
already stamped on the public mind. We 
will add, from our own conviction, that no 
one is more perfect than Sir James Scarlett 
in all the qualifications of an able lawyer, 
or better calculated, from great zeal and 
ability, to do justice to his client, and to 
conduct to a successfiil issue the cause 
which is intrusted to his advocacy. 



ABSTRACTS OF RECENT STATUTES. 

1 GuL. IV. c. 89. [Royal Assent, 16th July, 

1830.] 

An Act for makmg letter Provition for ike 
Disposal of the undisposed Reskhtet of /A# 
Ejects of Testators. 

Thk appointment of an executor is, at 
common law, a disposition of the wliole of 
the personal estate of a testator, >F%ee^ 
V. tSheer, Mos. 288., Lawson v. Ltnwm, 
7 B. P. C. 51 1« ; and if any residue or sur- 
plus was undisposed of by the wiU, it be- 
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longed to the execator. Now, this rule of 
the courts of common law would doubtless 
in^maoy instances interfere with the inten- 
tions of the testator, and courts of equity 
therefore interfered, and dedared, that if 
it appealed, in any way, on the &ce of the 
will, to be the testator's intention that the 
executor should not have the residue bene- 
ficially, he should be held to be a trustee 
for the next of kin of the testator in the 
shares mentioned in the SiaMe rf DiOri- 
btOioHg. Sautheoi v. Waitan, S Atk. 225. 

But this interference of the courts of 
equity did not entirely remedy the evil ; for 
in many instances nothing tUd appear on 
the fiice of the will which would enable the 
equiteble rule to be <»dled into operation : 
and in the next place, there were great 
differences in opinion as to what would 
amount to a sufficient manifestation of the 
intention of the testator that the executor 
ihould not have the residue. The cases 
were very conflicting and unsatisfactory 
(see Roper on Legacies by White) ; so that» 
in many instances, a suit in equity alone 
could properly settle a disputed question 
as to Uiis point. It is evident, therefore, 
that this stote of the law demanded some 
Illative remedy ; and this has been fur* 
nished to a certam extent by die present 
act It is to be observed, thatit wasa very 
considerable time in the House of Com- 
mons, (three sessions, it is believed,) and 
that it underwent very considerable alter- 
ations before it passed; and it certainly 
might have been more satisfactory than it 
stands at present. It would, perhaps, have 
been better to have enacted, that an execu- 
tor shall be always a trustee for Uie next 
of kin, and not, as is done by the first sec- 
tion, that the executor shall be a trustee, 
*< mk$s ii shatt ^gapear bjf the wiU" that the 
executor was intended to take such residue 
beneficially ; as this, in fact, raises a fresh 
doubt as to what will amount to a mani- 
festation of the testator's intention. The 
act is as follows:-^ 

It recites. That whereas testators by their wills 
frequently iq)noint executors, without making 
any express dispositioD of the residue of their 
personal estate ; and whereas executors so ap- 
pointed become by law api)oinled to the whole 
residue of such personal estate ; and courts of 
eqnity have so far followed the law, as to hold 
such executors to be entitled to retain such re- 
ndue for their own use, unless it appears to have 
been their testator's intention to exclude them 
from the benefidal interest therein, in which 
case they are held to be trustees for the person 
or persons (if any) who would be entitled to such 
estate under the Statute of Distributions, if the 
testator has died intestate; and whereas it is de- 
nrable that the law should be extended in that 
ictpcct: it IS enacted, That when any pcfion 



shall die, a(ler the first 'day of September next 
after the passing of this Act, [September, 1830,] 
having by his or her will, or any codicil or codi- 
cils thereto, appointed any person or persons to 
be his or her executor or executors, such exe- 
cutor or executors shall be deemed by courts of 
equity to lie a trustee or trustees for the person 
or persons (if any) who would be entitled to the 
estate under the Statute of Distributions, in re- 
spect of any residue not expressly disposed of, 
unless it shall appear by the will, or any codicil 
thereto, the person or persons so appointed 
executor or executors was of were intended to 
tal^e such residue beneficially. 

Sect. S. enacts. That nothing therein contained 
shall a€ect or prejudice any right to which any 
executor, if the act had not bc^n passed, would 
have been entitled, in cases where there is net 
any person who would be entitled to the testa-, 
tor's estate under the Statute of Distributions,, 
in respect of any residue not expressly dis- 
posed of. 

Sect. 5. enacts. That nothing herein contained 
shall extend to that part of the United Kingdom 
called ScoUand, 



THE PROPER QUALIFICATIONS 
OF AN ATTORNEY. 

It is, perhaps, impossible to find any pro* 
fession that demands of ite members, an 
assemblage of more sound or varied qua^ 
lities, than that which is requisite to enabfe 
a solicitor in good practice, efficiently, sa- 
tisfisictorily, and witn credit to hunself, to 
discharge the duties of his stetion. Some 
professions, it is true, exact higher degrees of 
sholastic attainment^ and a more intimate 
acquaintance with letters, than the attorney 
need aspire to ; and others impose a more 
protracted and severe application ; to the 
remote principles, and tecnnical intricacies 
by which they are characterised, than that 
which the future solicitor is expected to 
afibrd to the deep things of the law. In 
him, in fact, it were unreasonable to look. 
fox profound legal science ; that being the 
precarious purchase o^ the labours and vigils 
of a professional life, the viginH siudia 
annorumf whilst the accomplished attor- 
ney is constituted, not by the possession, in 
an eminent degree, of any single quality, 
but rather by the union of many, and, m 
some respects, more genial properties. 
These seem to be, — knowledge of his pro- 
fession, great moral probity, much pru- 
dence, and a gentlenumly deportment. It 
is a very vulgar error, into which some 
persons &11, to suppose that the solicitor 
ought to be, or is, the mere organ of 
communicationt or conduit-pipe, between 
uninitiated laymen and the sages of the 
profession ; that it is the duty of such an 
one to hear a detail of facts, from farmer A 
or merchant B, and forthwith to retail such 
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statemeirt to counsel C, learned in the 
law, for his interpretation. For, amid the 
loud and senseless clamour touching the 
uncertainty of the law, no lawyer need be 
told, that the great and leading pririciples 
of every part o^ our jurisprudence are 
plainly settled, and may be comprehended 
with ordinary labour ; and that a Knowledge 
of these, as they exist in text books and 
reports, and as they are every day exem- 
plified in practice, is possessed by the great 
body of solicitors, - and ought to be the 
portion o^ all. Without this attainment, 
mdeed, what man of common shrewdness 
can be closeted with his lawyer sixty 
minutes, and not cease to respect him? 
A thousand questions of law, resulting from 
as many varied relations of mankind, hourly 
arise in every part of the country ; points, 
many of them not quite of an A B C charac- 
ter, upon which no barrister receives a fee, 
and which never come to be mooted in the 
Hall. The trespass is being committed — 
shall it be repelled or submitted to? The 
contract is on the tapis, the matter is ur- 
gent — shall it be concluded, and how? 
The debtor has concocted fraud, and 
meditates deception, delay is perilous^ 
what says the law ? Such, and infinitely 
diversified, are the points that it is ne- 
cessary for the attorney to decide upon 
the spot ; and he well knows that a skilful 
application of general principles, well un- 
derstood, in nineteen cases out of twenty 
unties the knot, and especially teaches him 
when he may doubt with credit, and when 
in prudence he ought to suspend decision. 
To this degree of legal erudition, great 
moral probity must be superadded. So 
necessary is this property, that it may be 
termed me essential difference of the soli- 
citor ; that quality, the indispensable pos- 
session of which peculiarly distinguishes 
him, if he be what he ought to be. Let 
aur advocate be fluent and erudite; our 
Mirgeon a diligent observer, of clear head 
and firm hand ; our physiciau versed in the 
prognostics of distemper and the specifics 
oi health ; and we concern ourselves very 
little about the brightness of his honour, or 
the finnness of his integrity. But our so- 
licitor, who knows more of our property 
than we do ourselves; who suggests or 
modifies, upon the faith reposed ' in his 
honour and skill, our family arrangements ; 
to whose keeping we confide those facts, 
to the dissemmation of which we feel the 
greatest reluctance — at once our trea- 
surer, our friend, our confidant, — shall ki» 
honesty be matter of indifference ? ITds^ 
at least, must be a quality above suspicion, 
from tlic very nature oc that relation in I 



which a client stands to his familiar adviser. 
But it is very possible that a man, though 
both learned and honourable, may, after all, 
be a very indifferent attorney ; and that, for 
want oi prudence, common sense, or how- 
ever that very usefol quality may be called 
which enables its possessor to gather wis- 
dom from the past, to divine the future, 
and thence give wise counsel for the regu- 
lation of conduct. When a gentleman, 
confers with his attorney, assuming the law 
to be settled, he naturally asks which of 
two courses open to him in law he shall 
adopt, having regard to the motives and 
predilections by which he is actuated. To 
reply satisfactorily to enquiries of this na^ 
ture, long expen^ce, or, in its absence, 
considerable acquired or native discrimi- 
nation of character, and acquaintance with 
the world, with the general series and suc- 
cession of events, and tlie ordinary conse- 
quences of certain lines of action, are 
absolutely necessary, though not so easily 
attained. The remaining quality which has 
been considered requisite to complete the 
character sketched — that of a gentlemanly 
deportment — is essential to the solicitor, in 
common with all professional men, whose 
avocations demand personal intercourse 
with various ranks of society. He who 
has, in the space of perhaps a single hour, 
to be closeted with a peer and his plough- 
man, and who is called upon to listen to 
each, and to reply so as to be understood 
by the one, ana so as not to disgust the 
other ; that man, whose duty and interest 
dictate that he should make the transaction 
of business with him a pleasure alike to the 
sensitive denizen of modish society and the 
homespun tenant of twenty acres, m«rf 
have the deportment of a gentleman. If 
he have not, ne will, in all probability, cringe 
and look ridiculous in the presence of the 
well-bred, and exhibit himself to the more 
unpretending, in the shape of a man of 
strange gesture and unintelligible dialect. 
Such are the inducements which a solicitor 
has to cultivate a polite deportment, beyond 
the ordinary incentives that arise from 
his properly recognised rank, — that of a 
genueman ; and these seem to be the pro- 
perties, involving in themselves many sub- 
ordinate ones, which are essential to the 
constitution of an attorney, and which are 
exemplified in the characters of the bulk of 
the profession. ^« 

THE LAW INSTITUTION. 
In a former Number we gave an account 
of Uie origin of this Institution.^ . We 
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proceed now to escribe its obfeeU and 
advatitages. 

It is the intention of the Committee to 
provide 

A ^ALL, to be open at all hours of 
the daj ; but some particular hour to be 
fixed as the general time for assembling : 
to be' furnished with desks, or enclosed 
tables, affording similar accommodations to 
those in Uoyat Coffee House ; and to be 
provided with newspapers and other publi- 
cations calculated for general reference. 

The utility of a place of general resort in the 
neighbourhood of the inns of court and public 
law offices will be obvious, when it is considered 
that almost every attorney has occasion to visit 
those places daily, and by means of the Institu* 
tion he will be enabled at the same time to meet 
other attorneys from distant parts of the town, 
with whom he may have business to transact, at 
the general hour of meeting, or bv special ap- 
pointment, instead of being obliged, as at pre- 
sent, to attend them at their own offices, often 
at a great distance from his own residence, and 
always at an uncertainty of finding them at 
home. Moreover, an attorney, or solicitor, who 
may have occasion to attend the Court of the 
liord Chancellor or Vice Chancellor in Lincoln's 
Inn, or the Master of the RoUs» the sittings of 
the Court of Kine^s Bench in Seneants* Inn, of 
the Court of Ezdieouer in Gray4 Inn, or upon 
Judges' summonses. Masters' warrants, apnoint- 
ments before the Masters of the Court of King's 
Bench or Exchequer, or the Prothonotaries of 
the ComrooD Pleas, or consnitations of Counsel, 
or other appointments in the neighbourhood, 
may here, pass his time both usefully and agree- 
ably, and without any inconvenience or expense, 
aotil his attendance shall become actually ne- 
cessary, instead of waiting, as at present, in 
Court, at the Judges', N^sters', or Counsel's 
chambers, or at a coffee-house, at great personal 
inconvenience and loss of time. In the case, 
too, of an attorney having any matter of business 
of an unusual or difficult nature to transact, the 
Institution will afford him the ready means of 
obtaining information from members who may 
have had business of a similar description. And 
here it may be observed generally, that it will 
enable members to obtain information and 
assistance from others, who ouiv, in any parti-, 
cular matter, be better informed or more expe- 
rienced than themselves. As the Institution 
will be composed of gentlemen connected with 
all parts of the kingdom, and also of country 
attorneys, great facilities will be afforded to the 
members for obtaining information on matters 
of a provincial or local nature; and country 
attorneys, who have occasion to come frequently 
to town, will find the Institution much more 
convenient than a coffee-house for transacting 
their business, and it will supply them with 
every kind of information relating to the pro- 
fession. 

An Ante-room, for clerks and others, in 
which will be kept an account of all public 
and private Parliamentary business, in its 
various stages, Appeals in the House of 



Lords, the general and daily Cause Papers, 
Seal Papers, Lists of Petitions in Causes in 
the Courts of Equity, and in Lunacy and 
Bankruptcy ; the Sittings' Papers, Peremp- 
tory Papers, Special Papers, and Papers of 
New Trials in the Courts of Law ; with a 
statement every evening of the business 
done by each Court during the day, and 
of that intended to be proceeded in on the 
following day, as far as may be practicable; 
with the earliest information of the arrange- 
ments made by the Judges of the different 
Courts, for the despatch of business, either 
in court or at chambers, and of all other 
matters connected with die profession. 

This part of the Institution will be found par- 
ticularly convenient, as it will enable the mem- 
bers and their clerks to ascertain, in one place, 
and at all hours, what business is depending 
and about to be proceeded in before the differ- 
ent Courts, without the trouble and inconve- 
nience of obtaining the information at the 
different offices, where alone it can at present 
be had, and that only at particular hours. 

A Library, to contain a complete col- 
lection of books in the law, and relating to 
those branches of literature which may be 
considered more particularly connected 
with the profession ; Votes, Reports, Acts, 
Journals, and other proceedings of Parlia- 
ment; coimty and local Histories; topo- 
graphical, genealogical, and other matters 
of antiquarian research, &c. &c. 

The expense of purchasing those liooks only 
which are necessarv to an attorney for constant 
use, is considerable, and that of a tolerably 
good Law Library, more than the generality of 
practitioners can afford ; whilst that of a com- 
prehensive one, particularly if it include Parlia- 
mentary publications, county histories, antiqui- 
ties, &C., and to which it is Irequenthr necessary 
to refer, is within the reach of very few. 

An Offici of Registry, in which will 
be kept accounts and printed particulars of 
property intended for sale, or sought to be 
purchased ; of money ready to be lent, or 
wanted to be borrowed, on mortgage or 
otherwise ; of applications for partners, and 
for articled^ managing, and other clerks ; in 
short, of every matter that may be deemed 
generally useful to the profession. 

The ordinary mode of advertising the diflSbrcnt 
matters ini ended to be embraced by this branch 
of the Institution is not only very expensive, 
but also inadequate to 'the purpose; for as few 
persons see more than one or two newspapers 
daily, some from one cause and some from 
another, it is necessary, in order to ensure an 
advertisement being generally seen, to insert 
it in all, or at least in two of the principal 
daily papers; but there it is buried in such a 
mass of miscellaneous advertisements, that it 
passes unobserved, unless the paper is carefully 
examined, which is a task very tedious and 
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troublesome ; Mrhercns, under the proposed 
arrangement, the information will be confined 
to subjects' relating cxclusivel)' to the profession; 
and being concentrated in one office, and classed 
.under different licuds, may be easily referred 



to. 



A Club-room, which may afford mem- 
bers an opportunity of procuring dinners 
and refreshments, on the plan of the Uni* 
versity, Athenseum^ Verulam, and similar 
Clubs. 

On the utility and convenience of this branch 
of the Institution no observation is necessary. 

A suite of Rooms for private meetings 
in bankruptcy, of arbitrators and creditors, 
and for all other meetings and purposes in 
any way connected with the profession. 

This will obviate the inconvenience and 
diminish the expense to which the profession 
and their clients are at present subject, on 
occasion of being obliaed to meet at a coffee- 
bouse, or some other pUice equally incompatible 
with other appointments. 

FiRB-PROOF Rooms, in the basement 
story, to be fitted up with closets, shelves, 
drawers, and partitions, for the deposit of 
deeds, &c. to be let to members of the pro- 
fession, either for temporary or permanent 
purposes : each renter having a private key 
of his own room or division, to which no 
other person shall have access; and all the 
rooms being secured by a principal outer 
door, of which the librarian, or some other 
confidential person belonging to the Insti- 
tution, shall have the key. 

• Many attorneys, for want of an accommoda- 
tion ot this nature at their own offices, are 
obliged to run the risk of having title-deeds, 
securities, and other valuable property, destroyed 
by fire, or to deposit them, tbr safe custody, at 
a banker's, where they have neither easy access 
to them at all times, nor the absolute control 
over them, as they ought to have; both of these 
advantnges are effectually provided for and se- 
cured by this part of the institution. 

Lbctubxs on tbe different brandies of 
the law, for the instruction of the junior 
members of the profession^ are also con- 
templated. 

^ These are described as among the prin- 
cipal objects and advantages of the mstitu- 
tion as at present contemplated, but many 
others, it is anticipated, will hereafter ne- 
cessarily flow from it ; and, on tlie whole, 
we think it cannot fail to afford numerous 
advantages to each individual member, to 
confer signal and lasting benefit on the 
profession at large, and in an eminent de- 
gree to promote its honour and respect- 
ability. 



METROPOLITAN GENERAL 
REGISTRY. 

Mr. Editor, 

Few subjects of vital importance to the 
community have met with less opposition, 
than the proposals of the Commissionen 
for the establishment of a Greneral Registry. 
There is hardly an instance of a member 
of the profession of any eminence raising 
his voice against the principle. Some have 
recommended different schemes, and others 
have opposed particular heads ; but, on the 
whole, a degree of unanimity prevails, which 
must be highlf satisfactory to the Commis- 
sioners, and the public at large. On the 
policy of the measure, I had deemed that a 
single dissentient opinion could not now be 
found ; but it appears that I was mistaken 
in the assumption, as an examination of a 
pamphlet on the subject, by Mr.Mewburby 
a solicitor in the county of Durham, will 
abundantly testify. The author << is fully 
prepared to assert and maintain, that the 
establishment of a General Registry would 
produce an accumulation o£ evils mr more 
considerable and extensive than any that, 
b)r the greatest stretdi of invention, can be 
said to have resulted from the want of one." 
He has fulfilled his promise of '^ assertioDi" 
but failed egregiousiy in the proof. 

The investigation may be opened with 
an extract relating to die suppression of 
deeds, '< which dearfy evinces tlie impolicy 
of allowing a possible but very improbable 
occurrence to mfluence the resolves o£ the 
legislature, when the subject shall come 
under discussion I " 

** It is very perceptible," says Mr. Mewburn, 
** from the document itself, and from the evi- 
dence attached to it, that an exaggerated im- 
portance has been assigned to tkai^ which a 
General Registry is more particularly intended to 
cure. The annual number of transactions con- 
cerning real property is estimated at 80,000; 
but the aggregate instances of the suppression 
of deeds, withm the collective experience of the 
profession, in the course of twenty years' practice, 
do not, in all probability, exceed 1000.'* 

The question here is not &irly met. 
That is assumed as an adverse argument, 
which the commissioners, in their report, 
have conceded. By contrasting this part 
of their report >vith a foregoing one, it will 
be seen that the author of the pamphlet 
has erred with his eyes open. 

''A very inadequate estimate will be formed 
of the evils of the present system, from merely 
considering the cases in which a loss adtually 
docs arise to purclinscrs or mortgagees, from 
titles proving defective in consequence of the 
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uppmnoD of deeds; it it a contidenlion of 

the greatest importance, and one which presents 
the existinij evil in the strongest light, that in 
all transactions respecting sales and mortgages 
of real property, suppression of title is treated 
as a risk to be apprehended, and against which 
it is the dnty of the professional agent to guard 
by eroy means in hb power.'*—- Aeporf. . 

That this increase of vigilant exertion is 
not the sole objection to matters remaining 
as they are, is afterwards shown. As the 
continuation of the remarks just quoted^ 
displays the difficulties of making out a 
title to real property, under the present 
system, strongly, but succinctly, I shaH 
frame no excuse for transferring it to your 
columns. 

** In the process of investigation which is in- 
stituted as to the title, not only every document, 
the existence of which in any manner appears, 
and which by any possibility may affect the title. 
It called for, but various collateral sources of 
information, existing generally or in particular 
case«, are resorted to. Enquiries are made from 
the occupiers. of the lands, and from« persons 
who have long dwelt in the nei hbourhood; 
county and local histories are examined; searches 
are instituted for land-tax assessments, awards 
under inclosure bills, grants from the crown, 
grants of annuities, records of fines and reco- 
veries, enrolments of deeds, judgments entered 
up in the several courts of'^ record, securities 
given to the crown, probates of wills, and ipmts 
of administration, and various other species of 
documents.*' — Report. 

The conveyancer cannot be prepared, 
with all his circumspection ; and even if he 
possessed the supernatural activity requi- 
site, the cost attending the enquiries is 
excessive. The consequence is, a general 
feeling is entertained of the present inse- 
curity of title to real property, which, on 
that cround, necessarily becomes depre- 
ciated in value. 

I shall now make some remarks on the 
subject of Terms. These, it is well known, 
according to our present regulation, con- 
stitute the chief protection of titles, and, 
further, occasion a considerable addition to 
the expense, <felay» and difficulties attend* 
ing alienation. This important branch of 
the question, Mr. Mewbum has prudently 
ind discreetly kept out of view ; for he 
knew full well, if he introduced it in all its 
bearings and aspects, to the notice of the 
** Gentry, Fieeholders, and Merchants of 
the county of Durham," his pamphlet 
^ would,** to use his own words, ** contain 
within itself elemeqts that would speedily 
have insured the destruction" of his ob- 
jections. As I have not the same reason 
for keeping back this piece of evidence, I 
shall lay before your readers the evils at- 
tendant on terms for years, and show how 



a registry will remove them. Here again 
I shall borrow from the report, not only as 
it contains abundant and excellent inform- 
ation on the point, but because it is the • 
volume Mr. Mewbum professes to take into 
his consideration; to which, it must be 
assumed, he has directed a candid and im- 
partial attention; and which he ought to 
tiave viewed fairly, as a whole, and not have 
taken isolated portions which favoured the 
principle be was anxious to establish. 

** In every case in which there is an ont- 
standin^ term, the title to the terni must be 
shown in the same manner as the title to the 
freehold; and where there is more than oue 
term, the title to each term must be shown ; so 
that, in fact, as many titles must be shown as 
there are outstanding terms: this is one cause 
of the great length of abstracts;*' and, it is 
almost needless to add, of their great expense. 

*< If a term be assigned by the deed by which 
the inberitaace u convey^ to the purchaser, 
the deed is necessarily longer, and the expense 
is increased; and if the term be assigned by a 
separate deed, which is generally advisable, the 
expense is still greater." — i2<porl. 

In many cases a number of terms are 
required to be kept on foot ; and these, too, 
increase the cost of the assignment. 

** Expense, delay, and difficulty, frequently 
arise in finding the trustees in whom the terms 
have been vested, or in tracing their repre- 
sentatives." «— itepor/. 

These are not imaginary or exaggerated 
evils, but are experienced in the daily 
■ practice of men ot eminence. It follows, 
then, as a natural inference, that the risk is 
excessive, and the expense of assignments, 
&c much greater than can possibly be in- 
curred under a system of registration. ^ 

The enquiry now remains, how will a 
registry remove these evils? I answer, 
terms are kept on foot, as a protection to 
the inheritance, in consequence of the gt- 
neral dread of deeds being suppressed and 
incumbrances kept back. But jvhen these 
can be no longer suppressed (whether by 
fraud or accident), and retain any efficacy, 
this expensive method ef-suppprting a title 
is rendered unnecessary. 

The commissioners are charged, in lan- 
guage of no little sound, with not having 
paid to the interest of owners of property 
in the country, and especially of those in 
districts wkicn are remote /ram the cafitai^ 
that attention to which they were enUtled. 
Let the report defend itself. 

** As to expense, it may be objected that the 
chaises to be incurred for registration by persons 
at different distances from the office would be 
unequal. We think that provision might be 
made for equalising those charges. The post- 
office might nc n:ade the medium of transmission 

P 4 
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directly^ to and from the register office; an 
average charge, which might be made very mo* 
derate, might be imposed oti re^stration, out of 
nvhich the expense of transmission might be de- 
frayed by the register office." — Report. 

The next complaint is, that the commis- 
sioners are ** counsel eminent in their call- 
ing," as conveyancers, and that they have 
guarded against consequences, which, by 
reason of their great practice, they had 
found to be fraudulent and oppressive ; but 
against which a person of more confined 
experience woula not have provided. I 
shall leave this objection to depend on its 
own intrinsic merits. 

The argument which, at first sight, ap- 
pears most cogent, but which, like the rest, 
will not bear the test of examinatidn, is the 
following ; viz. ** The report and the evi- 
dence in the appendix are applicable to 
the existing state of the law m other re- 
spects diatmct from a registry: U has no 
reference to what it will become under the 
revision of the commissioners.** Now, if 
the first " it*' refer to •* report and tiie 
evidence in the appendix, and if the se- 
cond " it*' have ** law** as its antecedent^ 
we may be able to answer this. One of the 
objects to be accomplished by a registry is, 
the facilitating examinations of titl^ ; and 
although the inconveniences and mischiefs 
of present insecurity may be diminished, 
by amending the Statute of Limitations, 
and by simplifying the modes of assurance 
and evidences of title, yet what enact- 
ments can prevent fraudulent suppression 
of deeds, or the consequent apprehension ; 
and these evils continuing, what can the 
commissioners substitute for terms as a 
protection? Besides, what have we to 
support and authenticate those titles de- 
pending solely OB evidence of pedigree, (for 
It is a lamentable truth, that the present 
parish registers are ineffective,) whidi^ even 
after a long possession, instead of being the 
best and s^est, are, by conveyancers, consi- 
dered the most dangerous and objectionable ? 

I come now to the ** soUd obfeetians " to 
which a system of registration is liable. 
These are enumerated under the following 
heads ; viz. " expense, delay, risk, uncer- 
tainty, and disclosure." As some of these 
necessarily include others, I shall take 
such as have been discussed more at length 
in the pamphlet ; and having already occu- 
pied a considerable qsace in the preceding 
enquiries, I shall dismiss very shortly, but, 
I trust, very sufficiently, what remains. 

With regard to the expense, it is impos- 
sible not to be struck with the gratuitous 
rejection of the scale of charges for regis- 
tration^ sujg;gested by tlie commissioners, 



and the substitution of another, seven times 
its amount. As the commissioners appear 
to have given the subject a full consider- 
ation, to have searched out every imaginable 
source of information, and to have been 
assisted by the talent of their professional 
brethren, and the new scale depends on the 
unsupported testimony of a single indivi- 
dual, we may be excused, I think, in pre- 
ferring to continue our faith and trust, 
where evidence of the closest and deepest 
investigation is shown. And as to the re- 
muneration proposed for an agent being 
inadequate, if tne legislature provide offi- 
cers, which it assuredly will, to act alto- 
gether in this capacity (who from practice 
would acquire great accuracy in searching), 
and limit their fees, who can complain ? 

*' But/* says Mr. Mewbum, •* when it is re- 
collected that theamount of the purchase-money, 
in a very great proportion of sales of property, 
especially in manufacturing towns, does not ex- 
ceed 50^., the manifest conclusion, maugre the 
statemcht of the commissioners, is, that the 
eosts^ even now bearing heavily — too heavily, 
indeed — upon small proprietors, would be so 
greatly increased as to be not only fraught with 
oppression and injustice to those who have to 
defray them, but would be so pregnant with in- 
jury to the general interests of the public, by 
interposing a check to the progress of improve- 
ments, that on these grounds alone, it seems to 
me, the proposed measure ought to be r^rtled 
with the utmost jealousy by our legislators in 
both Houses of Parliament.' 

On this I will leave the report to speak 

for itself; — 

*' It is only in transactions of if cry small 
amount, that these expenses (of registration and 
search) would be at all felt. Such cases are at 
present attended with more than usual risk; 
oecause the ordinary Diodes of investigation, and 
eJ(pe<Uents for protection, which would often 
cost more than the value of the property, are 
usually omitted. We recommend that in these 
transactions the charges for registration, and 
for the transmission of the deeds to the office, 
be considerably reduced, or entirely relin- 
quished.** — Reports 

From this it is manifestly the policy of the 
conunissioners, to protect small purchasers 
and mortgagees, by an ocf oaJbremregulation. 

On the objection on the score of disclo- 
sure, or *< espionage," I can add nothing 
further to the answers to questions put 
by die commissioners, returned by a body 
of British merchants, who, from the variety 
and extent of their transactions, are un- 
equalled by any on the globe, and wlio, one 
and all, see, instead of evil, nothing but 
advantage to result, should dealings with 
property be made public ; which (Jor ik» 
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m Ht fiKtitm of AefirmMkni and ike vam^) 
will not even be the case, as searches are 
to be obtained only under certain pro- 
tecting restrictions. 

If we are to have a system of registration 
established, argues Mr. Mewbum, district 
offices are to be preferred to ** one huge 
kmatktm in the metropolis." Only think 
of a leviathan in the metropolis ! Fancy 
the mighty monster, << ocean bred,'* dis- 
porting himself in the vicinity of Temple 
Bar and Chancery Lane ! What would 
become of your publisher ? This would be 
a fish out of water in truth ! But for the 
argument : the commissioners propose to 
establish one general office, containmg nine 
departments, for the purpose of registration 
in districts. ^ Now, it is palpable that the 
same number of officers capable of doing 
the duties of one general metropolitan office 
would be sufficient for the management of 
nine provincial registers." It may be 
** palpable," but by no means demonstrable : 
for tne ftct is the reverse. One principal 
officer may superintend all the nine depart- 
ments, placed undor one roof; but when 
distributed over the country, nine super- 
totendin^ officers will be requisite. Besides, 
the division of labour, with the effects of 
which every one is familiar, may be intro- 
duced more minutely in a large establish- 
ment than a small one Officers, by being 
constantly employed on a particular object, 
will acquire habits of accuracy and despatch. 
In a district registry, either one officer would 
be obliged to pemrm several duties, and 
of course, each inefficiently ; or, by the en- 
gap;ement of a complement of men, the 
evil of increased expense is encountered. 

A fair interest on the principal sum dis- 
bursed in erecting the required conve* 
niences, may be styled the rent. This, 
added to the outlays for stationery and fuel, 
would not be, as it ought, in the case of a 
district registry, one ninth of the expendi- 
ture of the general office, but would be 
found nearly amounting to the fiiU sum. 
If the districts be wide, the communication 
between distant parts and the office is not 
much readier than with the metropolis 

The only valid argument afforded, al- 
though depending on premises by no means 
to be conceded, is, << that at present clsuntry 
attorneys hold a most respectable station 
in society: they are enoeared to their 
neighbours, and enjoy the unlimited and 
well-placed confidence of their employers." 
I am proud to acknowledge the truth of 
this statement. << But take away from them 

• See Mr. TyrrelPs evidence given in the 
Appendix to the fir^t Ueport, p. 323. 



lAe ctnweyancing husinessy (which effect A 
metropolitan registry, Mr. Mewbum sttj's, 
would produce,) and they would be de- 
graded to the level of fni^erabU Mcnhu^ani 
eonJtanptSblt peUifoggert*'* Now, I deny 
that the system would induce this evil. 
First, let us consider, would convejrandng 
be removed ? The experience of Scotland^ 
according to our author, leads us to answer 
this affirmatively, as ^ the whole of the 
conveyancing of that country is done in 
Edinburgh." He provides us with inform- 
ation that explains this away, if even it be 
the fact. << In Scotland the purchases of 
land are generally of considerable extent, 
and the possession of property is in much 
fewer hands than in England. ' The prin- 
cipal landholders reside altogether, or the 
greater portion of the year, in their metro- 
polis; it is reasonable, then, to conclude, 
that they employ a professional agent there, 
and that he should transact all matters and 
dealings relating to, their estates where- 
soever situated. It must be allowed, that 
this would be the case in Scotland, without 
the registry. Conveyancing can only be 
brought up to town as a convenience to 
the parties treating with their property, 
after the general utility of the measure 
is demonstrated ; and the interest of a par- 
ticular class is not to outweigh the public 
benefit. 

The emoluments of solicitors in the 
country principally arise from the length 
of deeds and abstracts of titles : if the lawa 
of real property be simplified, by whatever 
method, the abridgment of fees for pre- 
paring these instruments necessarily en- 
sues. The above possible consequence ap- 
pears, however^ to nave engaged tlie atten- 
tion of the commissioners.* 

I cannot allow the expression, that the 

Srofessional men in the country '< will be 
esraded] to the level of miserable scribes 
and contemptible pettifoggers," to pass un- 
noticed. Such is not the characteristic of 
the London law.4igents, many of whom re- 
fuse conveyancing, and such need not be 
the case with their brethren remote firom 
the metropolis. 

There is only one Uiing more left to be 
noticed, *' a some tiling" dimly and obscurely 
hinted at : like the apparition of the Harts 
mountains, huge, gigantic, and terrific, but 
partaking, at the same time, of its shadowy 
character. It is this : — 

** When all the legal instruments in this great 
country should be collected together, what if 
other times were to come again? What if, at 
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tome future period, foine northern, luitiog after 
territory and ambitious of conquest, should, by 
the fortune of war and the dispensations of an 
ail-^wise Providence, be placed in the situation 
of the Norman, surrounaed by the same tempt- 
ations, and influenced by the same disposition to 
reward the serrices of his followers ? ** , 

What would become of the registered 
documenta? or rather, what need sliould 
we have of them ? for how would they avail 
UB ? I leave the discussion of these points 
to the visionary.* H« 

MANAGEMENT OF A SOLICITOR'S 

OFFICE. 

HINTS TO PRINCIPALS. 

[We select the following passages from 
a MS. collection of practical hints which 
has been placed in our hands by a soli- 
citor of great activity and of extensive ex- 
perience. They are designed for an office of 
large practice ; but we conceive they will be 
useful in every professional establishment 
where there is more than one principal.] 



!• EvsRY business in an office, and its dif- 
ferent stages, ought to be well known and 
understood by each principal, so that he 
may answer and advise any client who may 
apply for information. Thus also each 
principal will be able to proceed upon any 
business in the office, dtnough it may not 
have been previously under his care ; and if 
he perceive his partner to be overloaded^ he 
may relieve him from a part of the burden. 

Without keeping up constantly a know- 
led^ of every business in an office, and its 
different stages, none of the prmcipals can 
be aware o^ or relieve the burden of the 
others, and, consequently, an office may be 
thrown into confusion, and the interests of 
the clients may be injured, by the illness or 
absence of a. principal. 

The more difficult a business may be, the 
more exertion is required to transact it, 
aiid the greater the pleasure will be when 
it is completed. No business should be 
avoided on accoupt of its difficulty, or the 
protracted nature of the case. 

2. Each principal should either person- 
ally transact or superintend the progress of 
every business ih connection with any par- 
ticular client who may generally consult 
him, whether in conveyancing, chancery, 
common law,^ or bankruptcy, because clients 

• We have received a Paper on Mr. Mew- 
bum's Pamphlet from another Correspondent, 
taking a different view of the subject, and for 
which we hope to find room in our next. 



ought not to be sent from one department, 
or from one partner, to another. 

If clients prefer the senior or junior, the 
other principal should take all opportunities 
of acquiring a knowledge of tne business 
on which Tie is consulted, and assist in 
conducting it, and endeavour to win the 
esteem of the client. He will thus gra- 
dually acquire his confidence ; but, in ad- 
vising with hun, he should let him uader- 
stand that what he is doing is under the 
direction, or with the sanction, of the 
partner on whom the client relies. If 
either of the partners should think that the 
client does not sufficiently confide in him, 
it will be judicious not to oppose the feel- 
ing, but imperceptibly overcome it. The 
more a man attempts to force his services 
upon another, the less likely is he to suc- 
ceed. His object is only to be gained bj 
the most methodical, zealous, and particu- 
lar attention to the business and feelings of 
the party, by avoiding all procrastinaiion 
and delay, and thus establishing a conviction 
in the mmd of the client that his interest 
is warmly, ably, and industriously sus- 
tained. 

Unless each partner adopts the mode 
pointed out, he never will be able to give 
any effectual assistance or relief to the other 
partners who may happen to possess a 
greater share than himself of tne regard 
of clients. Let it always be remembered 
that despatch is the life and soul of busi- 
ness, and that without business be de- 
spatched, connections will not increase ; for 
clients are better pleased when their butt- 
ness is quickly done, that even when it is 
well done. 

S. The derh of an office ought to be 
particularly attended to. It is incumbent 
on each principal, but particularly the 
junior, to superintend them, and see that 
they observe the rules and discipline of 
the office — that the business intrusted 
to their care is attended to — that their 
lists are properly kept and posted — that 
their memoranda and entries of business 
done are daily made — that they make out 
the bills for the business they have trans- 
acted — that they waste not their time — 
and that they are punctual, assiduous, and 
attentive. A constant and daily communi- 
cation with the head of each department 
(whose duty it is to see that the clerks in 
his department conduct themselves pro- 
perly) will greatly assist these oljects. 

4. No business can be well conducted 
unless the principal possesses ySwAoi^M 
and forms his plans either over.^ight or the 
first thing in the morning, and arranges the 
bu^mess of each day^ whether to be done 
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by himself or his dcgrks. If he trust to his 
memory, it will often iail him, and he will be 
constantly exposed to the charge of forget- 
lulness. If he wait to give personal direc- 
tions to his clerks on each occasion as it oc- 
corsy he wDl not only be constantly harassed, 
tmt be sure to omit many instructions 
which he ought to give. If he have' no 
settled plan, he will nnd that one business 
or one engagement will interfere with 
another, and he will not know with which 
business to commence orwiCh which to dose ; 
on the contrary, he will be throughout the 
day in perpetual bustle and confusion. 

These ohservations will also apply to the 
arrangement of the details of Uie Oitftfiett 
«te^ If the pfindpal have no outline of 
proceeding, and if he have no methodical 
plan on which it should be -done, and if he 
have no note of the points or difficulties 
connected with it, he will be taxing his re- 
isoUection constantly, (often, he may be as- 
sured, in vain,) and he will never make any 
beneficial progress. When papers are pe- 
rused or business commenced, it is essen- 
tially necessary that some memoranda 
should be made, so that either of the prin- 
dpals may refer to it for guidance. It is 
the minute and accurate discrimination of 
facts and points by a solicitor, which tends 
to the successful issue of any business in- 
trusted to his care. 

5. The daily entries of business done by 
prindpals— keeping an account of all re- 
ceipts and payments ^- posting the receipts 
and payments into the ledger -^ nuJcmg 
out, carefully settling, and delivering bills 
— posting Cftem into the ledger — collect- 
ing their amounts — ascertaining the state 
of the cash balances, and the state of each 
clerk's disbursement account— seeing that 
all the books are regularly kept up; — all 
these are matters of the utmost importance, 
and should never be lost sieht of by princi- 
pals, and particularly by uie junior. The 
head of the department of accounts will be 
able more effectually to discharge his duty, 
and keep the accounts in better order, if he 
is from time to time assisted and directed 
by the partners. The Junior should espe- 
cially attend to this duty. 

^■ — ■—i———^—W—i— ———— —— ^l— Mi 

RIGHT OF ATTORNEYS TO BE PRE- 
SENT AT JUDICIAL PROCEED- 
IN6S BEFORE MAGISTRATES. 

Our attention has been directed to this 
subject by a respected subscriber in the 
country, whose remarks we shall be at all 
times glad to receive* 

The most recent decision on the point 
is that of Daubney^ Gent, against Cooper^ 



which was tried at the Lent assizes for 
Lincoln in 1 829. That was an action brought 
by the plaintifiP, an attorney, against the 
magistrates, for turning him out of the 
room, op a summary hearing before them 
upon a question under the game laws. The 
question was. Whether the defendant had 
a right, to appear by attorney ? The de- 
fendant was not himself present. 

The Court of King's Bench, before which 
(he case came in Michaelmas term, 1829» 
did not decide, whether as a matter of right 
or indulgence the attorney was entitled to 
be pres^it. The question was determined 
on the ground, that the magistrates were 
exercising a judidal authority in proceed- 
ing to a summary conviction. They were 
acting as a court of justice, the proceedings 
of which are essentially public. If there 
beroom, all persons have a right to be pre* 
sent, unless they interrupt the proceedingSy 
or Uiere be a sufficient reason for their 
removaL 

In the case before the court, one of the 
three defendants, without any offisnce by 
the plaintiff, turned him out. He was there 
as a friend of the defendant. He was en« 
titled to be there as one of the public He 
might be desirous of knowing what evidence 
there was to support the case, and who 
were the witnesses. It might be of great 
importance to the defendant, if there should 
be any misconduct in the witnesses. If thi^ 
stated other than the truth, the defendant 
might thus have the means of calling them 
to account. 

The court deddedt that the magistrates, 
in summariljr convicting a party* acted as a 
court, exercisine a judicial function, and 
that the proceedings ought to be publi<t» 
and therefore they were not warranted m 
removing the plaintiff.* 

It was held in this case, which was an 
action against the three sitting magistrates, 
that as one of them only had interfered in 
turning the plaintiff out of the room, and 
the otliers took no part in the transactionj 
the verdict ought to be entered in favour 
of the two, and to stand against the one 
only.f 

* 10 Barn.& Cress. 357. 

t Quttre, Did not the other two concur, and the 
one in eiring directions act by the authority of 
all ? The facts proved at the trial were, that 
the party accused of an infrin^roent of die 
Game Laws, rcMOucstcd the plaintiff to attend ai 
his attorney. The plaintiff, on appearing io the 
justice room, was told by one of tne magistrates 
that ** the magistrates had resolved not to allow 
an attorney to appear," and desired him to leave 
the room. Tlie plaintiff refused to do so, and 
the same niagistmte ordered the constable to 
remove him, and this was done. 
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The older cases which relate to the 
^question are the following : — 

Gilman v. Wright, 2 Keb. 477. ; Hastings' 
Case, I Mod.2S>; The King v. Simpson, 

1 Sir, 44*^ Paley^ 107-; Hurst's case, 1 Lev, 
75. : Anon^ Marshy 141. pi. 214.; Cox v, 
Coleridge, 2 D, Sf B, 86. ; Rex v. Justices 
^f Staffordshire, 1 Chii, 217.; Rex v. Bor- 
ron, S Bam. Sf Aid, 438. ; Barclee*s Case, 

2 Sid. 101. See also Rex v. Paine, 1 Salk. 
281.; 5 Mod, 163. S. C. ; 2 Hatt^ P. C. 
lih. 2. c 46. 8. 3—10. 



METROPOLITAN INFERIOR 
COURTS. 



To Ae Editor of the Legal Oburver. 

Mr. Editor, 
Aa a constant reader of your periodical, 
<^ which I highly appove, I beg to draw 
your attention to a le^ monopoly of vital 
importance to the profession at large, and 
to the public in general. I mean, Mr. 
Editor, the monopoly of justice in the 
h^rior courts, of which I think a few 
words will satisfy you. 

The courts to which I more particularly 
aHude, although there are many others of a 
local nature, are the MarehaUea Court, 
and the court of the palace of the King at 
Westminster, commonly called the PaHaoe 
Court, tlie Lord Mayor % and Sheriff e* 
Courts of the city of London, and the 
Borough Court of Record. 

Now, sir, ip the two first named courts 
there are only four counsel and six attor- 
neys; in the Lord Mayor's Court, four 
counsel and four attorneys: in the Sheriffs* 
Court, four counsel and eight attorneys; 
and in the Borough Court, two counsel and 
three attorneys. 

I believe, m the profession of the law, 
there are now about six thousand attor- 
neys*, who annually take out their certi- 
ficates as members of the superior courts 
at Westminster, These gentlemen have all 
had to pass through a regular service of 
^ve years, and have paid a heavy duty to 
government on their articles, admission, 
and certificate -* and not one of them is 
allowed to practise in any of the inferior 
courts whicnl have namecCvniiBM he happen 
also to h^ one of the chosen few J consisting in 
all of twenty-one attorneys, although he may 
have clients desirous oi suing for their small 
debts in such courts. Consequently many of 
the attorneys of the superior courts are not 

* We undeMtand the number of certificated 
attorneys is nearly eight thousand. 



only deprived of the business in the parti- 
cular cases alluded to, but frequently lose 
their clients altogether, who naturally 
prefer an uttomey who has the good for- 
tune to be allowed to practise in all the 
courts; thus in one sense reversing the 
order of things, and making the inferior of 
greater importance than the superior court. 

Now, Mx, Editor, if such be die ftct (and 
I am confident it cannot be disputed), am 
I not justified in calling such a practice 
*' a monopoly*' of justice, as connected with 
the inferior courts ? Such a monopoly is 
not only an injustice to the profession at 
large, but a decided injury to the public in 
general ; for I have no hesitation in saying, 
that were all the members of the superior 
courts allowed to practise in the inferior, 
it is probable that actions under 20^ would 
be almost exclusively confined to tiie latter 
courts. 

I am sorry some more able pen than 
mine has not been exercised upon this sub- 
ject ; but as I know your work to be ** open 
to all parties, and influenced by none," I 
am satisfied you will not on that accH>unt 
refuse to insert this, from 

F.J. 



ELECTIVE FRANCHISE. 



To the Ediior tfthe Legal Observer. 

Sir, 
I BEG to direct the attention of the pro- 
fession to the leading article in The Times 
of the 20th instant, which contains a pro- 
position that whole orders of men should 
be admitted to the privilege of voting, in - 
the election of members of parliament, for 
the respective places in which they reside, 
without regard to property, and in respect 
only of that consideration in society to 
which they are entitled by their several 
professions. In particular it is proposed 
that all barristers, clergymen, physicians, 
graduates of universities, and officers in the 
army and navy, should be entitled to vote. 
It is not my purpose to offer any opinion 
on this, as a general .proposition ; my ob- 
ject is to suggest to the profession, tnat, if 
the principle should be adopted by the 
legislature, practising attorneys and soli- 
citors should be deemed as w^ entitled 
to a participation in the elective franchise 
as any of the classes above referred to. 
By specifying barristers without solicitors, 
and physicians without surgeons, it might 
be imagined that the theorist in The Times 
considered that, of the members of learned 
professions, the higher orders only possessed 
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that intelligence and importance which 
would entitle them to be regarded in such 
a measure ; but, to be consistent, he should 
also have distinguished dignitaries from the 
subordinate clergy. It was lately observed 
by a member in his place in parliament, 
that '< AttomejTs are more confidential and 
responsible persons than barristers;" but 
waiving ungracious comparisons, I trust 
the former branch of the profession will^ 
on no occasion, lose sight of their proper 
d^^ee in the scale of society. 

I am, Sir, 

Yours, with respect, 



Staple Inn, 
Dec. 28. 1850. 



P. L, 



INCENDIARIES REMEDIES 

AGAINST THE HUNDRED. 

[VROM A CORRESPONDENT.] 

Bt the act of 9 Geo. I. c. 22. sects. I. & 7. 
it is enacted, that where any person shall 
set fire to any house, bam, &c the inhabit- 
ants of the hundred shall make satisfaction 
to the party suffering for the damage sus- 
tained, not exceeding 200/., provided he or 
his servant give notice of the offence to 
some of the inhabitants of the hundred 
within two days, and give in his examin- 
ation upon oath before a magistrate, within 
four days after the offence, whether or not 
be knows the person who committed the 
same. — Sect. 8. The hundred not to be 
liable if the offender be convicted within 
six months. — Sect. 9. 

By the S Geo. IV. cSS. a summary re- 
medy is given to recover compensation for 
such damage, not exceeding tkirfy pounds, 
before a magistrate. 

By one of Sir Robert Ped'n acts, 7 & 
8 Geo. IV. c. 27.9 botl| the above statutes 
are repealed, and these provisions are not 
re«^nacted by the concurrent statute passed 
in the same session, c. SI., consequently 
there is no summary remedy whatever 
against the hundred for persons suffering 
from incendiaries. 

Hiis subject more particularly deserves 
attention, as in 9 Bam. if Cress, IS^. 
there is a decision as to the construction of 
the above-mentioned act of 9 Geo. I. (re- 
ported after such statute was repealed,) 
which might lead to a supposition Uiat the 
remedy given by it agamst the hundred 
still exists. 

It also deserves notice, that by the 7 & 



8 Geo. IV. c. 31. § 2., no remedy is given 
against the hundred for the destruction, by 
rioters, of threshing and other machines 
used in agriculture^ though by such section 
full compensation is directed to be made 
by the hundred where agricultural and ma- 
nufacturing buildings, and machinery used 
m ofi^ tnanufaeturey are so destroyea. 



RETURNS OF WRITS. 



Sir, 

I BEG to call your attention to a practice 
just commenced, relating to the return days 
of writs under the new act, 1 1 Geo. I V. 
and 1 W. IV. c. 70. s. 6. ; which practice is 
clearly a deviation from the statute. The 
statute requires the return days to '* be 
distinguished by the day of the term on 
which they fall. Now, what is meant by 
the expression ** day of the week," but 
the day by its name of Monday, Tues- 
day, and so on ? and what is intended by 
** day of the month," but its ordinary de- 
nommation, of the 1st, 2d, or Sd day of 
January, February, &c ? and by analogy, 
the expression ^ day of the term** most 
naturally signifies the day according to the 
numeriod series, beginning 1st day, and so 
on. The return day, therefore, should be 
described thus : on Monday the Sd, 4th, 
5th day of Hilary Term. This description, 
it is true, would not apply to the first 
essoign day, which, by a curious solecism* 
is not a day of the term, but the fourth day 
b^tre the term. That fact, however, does 
not warrant a departure fit>m the statute, 
where its meaning is obvious; and as writs 
are made returnable before the term, such 
returns might be described as on the ** Sd," 
** 2d," or *^ 1st day" before the commence- 
ment of term. 



W.T. 



Inner Temple Lane. 



SUPERIOR COURTS. 



The Lobd Chancellor, it is expected, will hold 
his First Seal before Hilary Term on the 10th 
of January, 1851, in Lincoln's Inn Hall. 

It was reported that the MAsrsa oftbk Rolls 
would not rit till the usual period of the Old 
Term ; but this determination has been altered, 
and his Honour will hear Petitions at the Rolls 
the lOth of January. 

On a question from Mr. -Btpys, the Vies 
CuANCBLLoa mentioned that he skould aot re- 
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ftume bis uttingt until the fint day of Hilary 
Term, the llth of JuiuBry. 



FRIT ATE BSARIKOS. 

SMgden said that he had an application to 
make respecting a ward of that coiut, which his 
Lordship had allowed to be heard in private. 
Kmgki objected. He said a petition had been 
presented, the object of whicn was to commit 
nis client. Before he consented to a private 
hearing, he wished to consult the party for whom 
he appeared. Sugden said be did not want the 
consent of any party, since his Lordship was con- 
vinced that the case ought to be bearo privately. 
Mwi^ iaaiBtad that the court could not hear in 
private without coaseot of parties. Sygden said 
ne asked no favour; he denanded a private 
hearing as a right. The Lord CkamotUor said 
chat in such cases it was not necessary that the 
Court should have the consent of both parties, 
because that would be giving either of them the 
power of extorting from the other concessions 
which ought not to be made. 

SUimgs after M. 183a 



rLEAOINGS. 

Appeal from the Ftcr ChaneeSor, who had re^ 
ftised to permit a co-plaintiffto be struck out of 
a billt for the purpose of making him a defeod- 
aat in the same suit. The practice of the court 
was relied on in favour of the application, and 
the principle was said to be that evidence might 
not be sup|>ressed. It appeared, however, that 
the case which had been cited in support of this 
view was decided uponjparticular circumstances. 
Decision of the Vice Chancellor affirmed with* 
out costs* 

WardY. Ward.^ SMngi after M. 1890. 



SPECIFIC FKETORIIANCB. — COSTS. 

Appeal from the Vice ChaneeUor. 

A bill had been filed to enforce the specific 
performance of an agreement for the sale of a 
reversion, which it appeared had been contracted 
for at an inadequate price. The bill ijras dis- 
missed with costs, and the Lord Chancellor af- 
firmed the decree of the Vice Chancellor. The 
Curchaser, however, maintained that he ought to 
e reimbursed S5/. which he had advanced to 
the vendor of the reversion in part of payment 
The Lord Ckancellor said. If the purchaser had 
brought an action he might have recovered, 
but he did not choose to resort to that remedy. 
It had been held to be a sound practice, that 
parties should not be allowed to thrust some- 
thing into a comer of a bill 6n which they would 
have a right to succeed, but that the dedrion 
should be upon the main subject of the suit. 
His Lordship, therefore, applied this rule to the 
present caie» and was of qpuuon that the decree 



must be affirmed generally, and the plontiflr^ 
bill dismissed with costs, as well as the costs of 
the appeal. 
Kendall v. BedteU^ — &Uiagt after jif. 1830. 



FSCnUAR COTSKANT. 

Nayler v. WetheralL — In this cause the only 
point argued was as follows : — By an indenture 
bearing date the 2d of August, l768,Thom8S 
Blunt covenanted, that, in connderation of a 
marriage then intended between himself and 
Mary rloskyns '(which was afterwards solemn- 
isedX he would, by his last will and testament 
in writing duly executed, or otherwise in due 
form of law, well and effectually give, bequeath, 
settle, convey, and assure, all such messuages, 
lands, tenements, and hereditaments whatsoever, 
freehold, leasehold, copyhold, or customaryi 
goods, chattels, and personal estate, of what na- 
ture or kind soever, as the said Thomas Blount 
should at or immediately before the time of 
his death be seised, possessed, or entitled to, 
either at law or in equity (subject to the pay- 
ment of his debts), to his intended wife, Mary 
Hoskyns, for life, and after her decease to all and 
every the child and children issue of the body 
of Mary Hoskyns by Thomas Blunt, and their 
heirs, executors, and administrators, in eqasl 
shares and proportbns, if more than one, or te- 
nants in common, and if but one such child, then 
by such child, his or her heirs, executors, and ad- 
ministrators, with remainders over. Afterwards, 
in the year ISOS, Thomas Blunt made his will, 
and devised and bequeathed his property upon 
certain uses and trusts altogether inconsistent 
with the way in which it would have ^one if the 
covenant was to be considered binding. The 
testator afterwards died, bavins had six oiildren, 
four of whom died in his lifetime, unmarried, 
and another of whom (Prances Nayler) died 
married, and leaving issue three ^ns ; and an- 
other (Harriett Blunt) who survived him. 

The bill was filed by one of the sons of Frances 
Nayler against the trustees of the will, Harriett 
Blunt, and his brothers, Geoi^ Richard Nayler 
and Thomas Nayler, to have the rights of the 
parties ascertained, and to establish the cove- 
nant. 

Mr. Tre$love and Mr. JtmeM Stewart^ for the 
plaintifl^ contended, that as the covenant was en- 
tered into for a vaJuaBle consideration, it must 
bind all the property of whatever description of 
which the,testator was seised or possessed at the 
time of his death ; that each of the six children 
took a vested interest on his or her birth in the 
real and personal estate of the testator; and that 
four of the children having died in tesrator's life- 
time, the father took their shares in the person- 
alty as administrator, and that it was also bound 
by the covenant, and was unaffiscted by the wilL 

Mr. Spence, Mr. Lovat^ and Mr. WkUmarsAt 
for defendants, agreed to this construction; 
Mr. Walker for another defendant, George R. 
Nayler, contended, that the covenant could not 
operate twice on the same property, and that 
the shares of the personalty wnich the fiither 
took as adminittrator of hia cbildrea pa wed by 
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the will; bat the point was generally admitted 
to be a new one, and no case was cited by any 
of the learned ooansel. 

The VteeCkanedior decided that the covenant 
was a valid one, and was binding on all the pro- 
perty of which the testator %ras sdsed or pos- 
MHed at the time of his death, except the shares 
in the personalty which he took as admini- 
strator ; but as to this, be thought that the will 
was eflkctual, and that it would go according to 
the diipositions therein cont«ned. 

F. C. Dec. 9S. 1830. 



ATTOANBT.— ATTACBMBNT. 

A rale to sliow causewhy an attachment 
an attorney named Firth should not be set 
aside, and ne be dischflt)^ out of custody, was 
obtained under these circumstances: — A man 
named Binns was indebted to the prosecutors. 
He not paying bis debt, instnictioos to sue him 
were ghren to a Mr« Battjre^ and a latiiai ac- 
eordingljry in the year 1896, sent down to Futh, 
who resuled near Binns. This he served on 
Binns» and advked him to send up the money 
before the return of the writ, which would be 
OB the 6th of November, 1 999. Binns gave the 
RKmey to a person named Johnson to transmit 
it instead of doing so, Johnson kept the mo^ 
ney; and, though he bad no knowledge of the 
defeoiknt, wrote a letter to Battye, the pro- 
secutor's attorney, signed ** Johnson for Firth.** 
In this he acknowle^ed, on the part of Firth, 
that he had received the money in question from 
Binns, and stated that he would sand it in a 
few days. The money not being paid, Battve 
applied for an attachment against l*irth for the 
nonpavment of the client's money, which ap* 
peared to be in his ^possession. Firth showed 
cauie, without takmg office copies of the 
aiEdavits on which the attachment was moved 
lor. Not knowing their contents, his answer 
was incomplete, mul the rule for an attach- 
ment was made absolute. He was arrested 
on it in 1897,. and had remained in custody in 
York Castle ever since. An application to dis- 
chaige him under 48 Geo. III. c 195. was made 
■ome time since ; but, as the case did not come 
within that statute, the application was without 
avail 

On showine cause agmnst the rule for di^ 
chaining the defendant on the present occasion, 
it was contended that the only question was, 
whether the application was suide m time. 

The Court referred the matter to the Master, 
Littledale, J.— J^x v. Firtk, M. T. 1830. 



CHAJfGlVO YBNUK. 



A rule to change the venue was granted on 
the usual affidavit, by the defendant's bailiff, his 
master being unacquainted with the cireum- 
■tances. Littledale J. — Aiamt v. Groiamof, 
3f. T. 1850. 



AFFIDAVIT OF BAIL. 

Andreuft Seijf. showed cause against a rule 
for setting aside proceedings on the bail-bond. 
He objected that the affidavit on which the rule 
was obtained did not state, according to the 
rules of the court, that the motion was made by 
the bml ** at their own expense, and for theur 
own indemnity;** but the word oni^^ which he 
submitted to be roost material, was omitted. 

The Court thought the objection valid, and 
refused to hear the bail on thu affidavit; but 
gave them leave to amend. — MSi v. CorfiMi 
Com. Pi. M. T. 1830. 



^ [The rule on the authority of which this 
non was pronounced is that of Michaelmas Term» 
1818.] 



MISCELLANEA. 



PUBLIC RBADIN08 AT TUB 1NN8 OF COVRT. 

RooBE NoRTB, having recorded the appoint- 
ment of his brother Francis, afterwards Loni 
Guilford, to the office of Solicitor-General, tbua 
adverts to hu public reading at the Temple. 

During his solicitorship his Lordship aept hia 
public reading in the Temple Hall, in the au- 
tumnal vacation in the year. He took for bi» 
subject the Statute of Fines, and, under that, 
found means to exhaust all his learning upoa 
that branch of the law which concerned titlea 
and the transferring them; and the arguera 
against him did their parts also, who were the 
best lawyers of the society in that time. As for 
the feasting part it was sumptuous, and in three 
or four days time cost one thousand pounds at 
least The grandees of the court dined there, , 
and of the quality (as they call it) enough ; for 
his diffiised reUtion, general acquaintance and 
station, as well as prospect of his advancing in 
the king's service, made a great rendezvous of 
all the better sort, then in town, at his feasts. 

He sent out the officers with white staves 
(for so the way was), and a long list to invite : 
but he went himself to wait upon the Areh bishop 
of Canterbury, Sheldon ; for so also the cere* 
mony required. The archbishop rec^ved him 
veiy honourably, and would not part with him 
at the stairs' head as usually had been done ; 
but, telling him he was no ordinary reader, went 
down, and did not part until he saw him pass at 
his outward gate. I cannot much commend the 
extravagance of the feastiuE used at these read- 
ings; and that of his Lorcnhip*s was so terrible 
an expense, that I think none hath ventured 
since to read publicly; but the exercise is turned 
into a revenue, and a composition is paid into 
the treasury of the Society. Therefore one may 
say, as was said of Cleomenes, that, in this re- 
spect, his Lordship was Mmui heroum^ the last 
of the heroes. And the profusion of the best 
provision and wine was to the worst of pur- 

r>ses,--debauchery, disorder, tumult, and ¥raste. 
will give but one instance :— Upon the grand 



44 



MUeeiianea. 



day, as it was calledy o Imnquct was provided to 
be set upon the table, conipoiied of pyramids and 
smaller serrices in form. The first pyramid was 
at least four feet high, with stages one above 
another. Tlie conveying this up to the table, 
through a crowd that were in full purpose to 
overturn it, was no small work ; but with the 
friendly assistance of the gentlemen it was set 
whole upon the table. But, after it was looked 
upon a little, all went, hand over head, among 
the rout in the ball, and, for the more part, was 
trod under foot. The entertainment the nobi« 
{{ty had out of this was, after they had tossed 
away the dishes, a view of the crowd in confu* 
sion, wallowing one oyer another, and contend- 
ing for a dirty share of it. 

it may be said, this was for want of order: 
but, in truth, it was for want of a reeular and 
disciplined guard of soldiers; for nothing less 
would keep order there. I do not think it was 
a just regulation, when, for the abuse, they took 
away such a profitable exercise. Bui, m Eng- 
land, U is a common way of reformings even in 
state matiers^instead of amending orparingaway 
vfhai is amisSy to kick down whole constiiuHons, 
all at oncCf however in themselves excellent. Could 
not the whole proposition have been laid aside, 
and nothing but ordinary commons allowed? 
But, as to use ezerdse, now it is gone, we can 
«ee the want of it ; and never more want than 
11019, when statutes of broad vsfiuence upon the 
people* s concerns are sofrequenily sent outjrom 
the parliament. It was tne design of these 
readers to explam to the students we construc- 
tions that were to be made upon new statutes, 
lor clearing a way that counsel might advise 
safely upon them. And the method of their 
readmg was to raise all imaginable scruples upon 
the design, penning, and sense of such new acts 
as they chose out to read upon, and then to give 
a careful resolution of them; as we may see 
done in those readings that are in print. But 
now there is scarce a lawyer so hardy to advise 
9 a client to try a point upon a new statute, 
whereof the event is at the peril of costs, and 
sometimes ruin of a poor man that pays for the 
experiment; for how can the counsel foresee 
the judge's sentiments? And how contrarient 
to his advice they may prove ! As, for instance, 
npon the law of distress and side for rent*, some 
have said it is to devest property, and, so far, in 
nature of a penal law, and oujght to be construed 
fltrictlv. Others have said that it u a remedial 
law, «id ought to be enlaroed by construction. 
And who doth not know Uie Wide difference in 
the consequences of law in some points, upon 
these various grounds of constructions? Now, 
if a previous reading had been had upon this 

* Stat. 2 Will, and Mary, 8ess. 1. c. v. s. 3. 



statute, saving better judgments, it had been dfr* 
clared a remedial law, und to be construed in 
favour of remedy. And probably a single judfje 
at the assizes would not have opposed bis senti- 
ment against the learned determination of a 
reader, so solemnly and publicly held forth (ss 
at these exercises in the Inns of Court is donej^ 
which counsel at the bar, in nice questions^ at 
law, are allowed to appeal to for authority. 
But, as the case is now, till some hardy client 
hath pushed his point, upon some new provision- 
ary law, to a trial, and obtained a resolution on 
his side; or else, to his immense cost (which 
properly converts it into a penal law]^ finds that 
ne IS in the wrong ; counsel care not to advise 
a law suit, or give a clear or positive opinbn 
in any questionable matter arising upon such a 
new law 

Life of Lord ChOford^ ed. 1826. Vol. I. 

CHEAP J170GE8. 

I had a long and interesting conversation with 
a young lawyer, the Supreme Judge Hart, IiTing 
in this town, but proscribed and suspended for 
sending a challenge to three agents ot his estates 
in Kentucky, who, after injuring him, caricatured 
him, and then refused to fight. 

The Supreme Judge Hart is a'gay young man 
of twenty-five, full of wit and humorous elo- 
quence, mixing with all companies at this tavero, 
where he seems neither above nor below any, 
dressed in an old white beaver hat, coarse thread- 
bare coat and trowsers of the same cloth (do* 
mestic), and yellow striped waistcoat, with his 
coat out at the elbows. 

• « • 

Judge Waggoner, who isanotorioushog'Stealer, 
was recently accused while sitting on the bencfay 
by Major Hooker, the hunter, googer, whipper, 
and nosebiter, of stealing many hogs, and being, 
although a judge, the greatest rogue in the 
United States. This was the Major's answer 
to the question of guilt3r or not guilty, on an 
indictment presented against him. The Court 
laughed, and the Judge raved,' and bade Hooker 
go out, and he would fight him. The Major 
agreed, but said, ** Judge, you shall go six miles 
into the woods, and the longest liver shall come 
back to tell his tale ! " The Judge would not 
go. The Major was now in his turn much en- 
raged, by the Judce ordering him into Court to 
pay a fine of ten dollars for some former offence, 
the present indictment being suffered to drop* 

• • • 

Judge Waggoner recently shook bands at a 
whisky-^hop with a man coming before him 
that day to be tried for ronrder. He drank his 
health, and wished him well through.— -^^nu^' 
Memorable Days m 
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' « Quod magis ad MO'i 



Partinet, et nescira malum mc» agitamus.' 



HOBAT. 



UETTERS TO THE LORD CH/iN- 

CELTX)R, 

ON HI6 FBOJBCT FOft BSTABU8HING LOCA^ COUETS. 

LETTER L 

Mt LORDy 

I mm make no apology for address- 
ing jour Lordship through the columns 
of this publication. You bave been too 
long accustomed to censur e and reproach 
the moat bitter, unjust, r^d unsparing, to 
turn away from 4he caJm and temperate 
diacnssion of the intend jgd measures of the 
legislature, although i^ou may stand in tb^e 
relation of their polit'ical &ther. You ha.ve 
too long and too ofte* a maintained the rif^hts 
of opposition, and \ed its l^ons with, suc- 
cess, to object to it. You have for many 
yean been the Fieceiver-Generai of griev- 
ances ; the com jooon vouchee of th ose who 
were to pass under the yoke of political 
autgection ; 7 you have held this f iroud emi- 
nence in lije eyes of your co'antry — an 
eminence r^ lofty as your prc^ sent exalted 
situation ; and I now address/ you with the 
perfect c x>nfidence diat you^. will rather en- 
<9oarage ^^ than spurn the / humble remon- 
atrane ^ which I shall J^ oake, when I tell 
y«i r' jiat I represent tM^ sentiments of the 
Wjje majority of the /profession of which 
y^ Axr Lordship is a rof ember. 

And first, my Lorf ^ before entering into 
lihe discussion of yc^ ^^ measures, permit me 
to advert for a »' T^ment to a circumstance 
which has filled Jr ^^ ^^^^ ^itii great sur- 
prise — surprise 7 „ot entirely unmixed with 
alarm. Whea.J j ^^ up the journals of 
jQur LordBlw f,^ House, and of the other 



Home at l^fj^y^ent, and find there re- 
"Ittons and notices of 
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skeleton bills, and bills embodied in full- 
blown parliamentary niaturity — measures, 
some hatching, othiers in a chrysaiaid state, 
and others spreading forth their parchment 
wings, and beginning their butterfly exist- 
ence; when I find that all these measures 
are intended to alter the present system of 
our I'AWS, to injure ito practitioners, and, 
in «ny mind, materially to affect the best 
in'cerests of the country, I confess that I 
fjm not a litUe amazed, that no attempt is 
made to pkce the true state of the case 
before the pubUc- I would ask the profes- 
sion, is no opposition to be attempted? 
Are these measures of injury, if not of de- 
struction, to be received with assent, or with 
a silence that signifies assent? Are the 
persons who openly profess to mjure the 
Petitioners of the law to be met with 
friendly cordiality, and the anniMation 
they seem to wish to be welcomed as a 
boon? No, my Lord, it appeaw to me 
that it is not the duty of the profession of 
which your Lordship is the head, either to 
themselves, or, what is even of more con- 
sequence, to the public quieUy to submit 
to be sacrificed, or to choose to be offered 
up as peace-offerings to the demon of re. 

volution. 

In parliament the batUe must be fought 
by other hands. It is indeed an arduous 
one. A reform in the laws is a fit subject 
for lection! The altering that which 
we do not understand is the easiest task in 
the world! The law and lawyers are ene- 
mies upon which every infimt l^«^Jator is 
eairer to « flesh his mwden sword ! But 
Sereare still some who will do their duty : 
my hopes are chiefly on your Lordship. 
You will not sanction any measure which 
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day, Oft it was called, a Imnquct was provided to 
be set upon the tabic, coniposed of pyramids and 
smaller services in form. The first pyramid was 
at least four feet high, with stages one above 
another. The conveying this up to the table, 
through a crowd that were in full pur|X)se to 
overturn it, was no small work ; but with the 
friendly assistance of the gentlemen it was set 
whole upon the table. But, after it was looked 
upon a little, all went, hand over head, among 
the rout in the hall, and, for the more part, was 
trod under foot. The entertainment tne nobi- 
lity had out of this was, after they had tossed 
away the dishes, a view of the crowd in coafu- 
don, wallowuig one over another, and contend- 
ing for a dirty share of it. 

It may be said, this was for want of order; 
but, in truth, it was for want of a regular and 
disciplined guard of soldiers; for noUiinp lest 
would keep order there. I do not think it was 
m juft regulation, when, for the abuse, they took 
away such a profitable exercise. But, in Eng" 
landf U is a common tcM^ of reforming, even in 
state matters, instead rf amending or paring away 
ufhat is amiss, to kick down whole constitutions^ 
all at once, however in themselves excellent. Could 
not the whole proposition have been laid aside, 
and nothinc but ordinary commons allowed? 
But, as to Uie exercise, now it is gone, we can 
•ee the want of it ; and never more want than 
now, when statutes of broad influence upon the 
peoples concerns are sojremuntly sent out from 
the parliament. It was tne design of these 
readers to explain to the students the coi^truc- 
tions that were to be made npon new statutes, 
for clearing a way that counsel might advise 
safely upon them. And the method of their 
readmg was to raise all imaginable scruples upon 
the design, penning, and sense of such new acts 
as they chose out to read upon, and then to give 
a careful resolution of them; as we may see 
done in those readings that are in print. But 
now there is scarce a lawyer so hardy to advise 
a client to try a point upon a new statute, 
whereof the event u at the peril of costs, and 
sometimes ruin of a poor man that pays for the 
experiment; for how can the counsel foresee 
the judge's sentiments? And how contrarient 
to his advice they may prove I As, for instance, 
npon the law of dntress and side for rent*, some 
have said it is to devest property, and, so far, in 
nature of a penal law, and ought to be construed 
ftrictlv. Others have said that it is a remedial 
law, wid ought to be enlarged by construction. 
And who doth not know &e wide difierence in 
the consequences of law in some points, upon 
these various grounds of constructions? Now, 
if a previous reading had been had upon this 

* Stat. 2 Will, and Mary, Sets. 1. c. v. s. 3. 



statute, saving butter judgments, it had been de- 
clared a remedial law, and to be construed in 
favour of remedy. And probably a single jud^e 
at the assizes would not nave opposed nis senti- 
ment against the learned determination of a 
reader, so solemnly and publicly held forth (as 
at these exercises in the Inns of Court is done), 
which counsel at the bar, in nice questions at 
law, are allowed to appeal to for authority. 
But, as the case is now, till sonoe hardy client 
hath pushed his point, upon some new provision- 
aiy law, to a trial, and obtained a resolution on 
his side; or dse, to his immense cost (which 
properly converts it into a penal law)^ finds that 
ne IS in the wrong ; counsel care not to advise 
a law suit, or give a clear or positive opinion 
in any questionable matter arising upon such a 
new law. 

Life of Lord Guilford^ ed. 18S6. Vol. I 

CHEAP JI700E8. 

I had a long and interesting conversation with 
a young lawyer, 4he Supreme Judge Hart, living 
in this town, but proscribed and suspended for 
sending a challenge to three agents ot his estates 
in Kentucky, who, after injuring him, caricatured 
him, and then refused to fight. 

The Supreme Judge ¥Lut u a gay young min 
of twenty-five, full of wit and humorous elo- 
quence, mixing with all oompaniea at this tavern, 
where he seems neither above nor below any, 
dressed in an old white beaver hat, coarse threai- 
biire coat and trowsers of the same cloth (do- 
mestic), and yellow striped waistcoat, with his 
coat out at the elbows. 

• « • 

Judge Warner, who is anotorious hog^tealer, 
was recently accused while sitting on the bench, 
by Major Hooker, the hunter, googer, whipper, 
and nosebiter, of stealing many hogs, and being, 
although a judge, the greatest rogue in the 
United States. This was the Major's answer 
to the question of guilty or not guilty, on an 
indictment presented against him. The Court 
laughed, and the Judge raved,* and bade Hooker 
go out, and he wooTd fight him. The Major 
agreed, but said, ** Judge, you shall go six miles 
into the woods, and the longest liver shall come 
back to tell his tale I " The Judge would not 
go. The Major was now in his turn much en- 
raged, by the Judce ordering him into Court to 
pay a fine of ten dollars for some former oflenoe, 
the present indictment being suSered to drop. 

• • • 

Judge Waggoner recently shook hands at a 
whisky-shop with a man coming before him 
that day to be tried for murder. He drank his 
health, and wished him well through.*- J*4ni/f 
Memorable Days in America, 
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LETTERS TO THE LORD CH/iN- 

CELLOR, 
ON m» rmoiBCT rom establisbing locav coukts. 

LETTER I. 
Mt Lord, 

I NSSD make no apology for address- 
ing your Lordship through ihe columns 
of this publication. You I^iave been too 
long accustomed to censur e and reproach 
the most bitter, unjust, find unsparing, to 
turn away from the caJjn and temperate 
discussion of the intended measures of the 
l^islature, although i^ou may stand in tb'e 
felation of their political fiuher. You ha.ve 
too long and too ofte a maintained the ri/vbts 
of opposition, and \ed its l^ons with suc- 
cess, to object to it You have for many 
years been the Pieceiver-Generai of griev- 
ances ; the com jaon vouchee of tb ose who 
were to pass under the yoke of political 
Bttljection ; t^ou have held this f jroud emi- 
nence m thje eyes of your co'antry — an 
wninence f jg \o^ as your pr^^ent exalted 
situation ; and I now address^ you with the 
perfect c xmfidence tbat you . will rather en- 
^^^'^^S^ ;, than spurn the humble remon- 
stranc ^ which I shaU /^ake, when I tell 
^ ♦ Jiat I represent tW^ gendmento rf the 
"'Pj« majority of the/ profession of which 
K /ur Lordship is a W ember. 

And first, my Lotf ^ before entering mto 
the discussion of y^^ur measures, permit me 
to advert for a mm^^^i to a circumstance 
which has iille^ „y ^[a^ with great sur- 
prise — surpris^ ^^^ entirely unmixed with 
warm. Wheal j ^^ ^^ the journals of 
your Loidshir/ ,g ^^^e^ and of the other 
™?! "^ V^rliament, and find there re- 
*'^*'*~» ™^,tion8 and notices of motions, 



skeleton bills, and bills embodied in full- 
blown parliamentary maturity — measures, 
some hatching, others in a chaysahid state, 
and others spreading forth their parchment 
wings, and beginning their butterfly exist- 
ence ; when I find that all these measures 
are intended to alter the present system of 
our luws, to injure its practitioners, and, 
in Kny mind, materially to afiect the best 
in'cerests of the country, I confess that I 
fjon not a little amazed, that no attempt is 
made to place the true state of the case 
before the public. I would ask the profes- 
sion, is no opposition to be attempted? 
Are these measures of injury, if not of de- 
struction, to be received with assent, or with 
a silence that signifies assent? Are the 
persons who openly profess to injure the 
practitioners of the law to be met with 
friendly cordiality, and the annihilation 
they seem to wish to be welcomed as a 
boon? No, my Lord, it appears to me 
that it is not the duty of the profession of 
which your Lordship is the head, either to 
themselves, or, whi^ is even of more con- 
sequence, to the public, quietly to submit 
to be sacrificed, or to choose to be offered 
up as peace-offerings to the demon of re- 
volution. 

In parliament the battle must be fought 
by other hands. It is indeed an arduous 
one. A reform in the laws is a fit subject 
for legislation! The altering that which 
we do not understand is the easiest task in 
the world ! The law and lawyers are ene- 
mies upon which every infant legislator is 
eager to << flesh his maiden sword ! '* But 
there are still some who will do their duty : 
my hopes are chiefly on your Lordship. 
You will not sanction any measure which 
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will materially injure your own profession; 
certainly not, if injuring your own profes- 
sion you at the same time injure the whole 
community. 

But if the interests of the legal profession 
are ill attended to in Parliament, how i\re 
they attended to out of it ? I would, my 
Lord, that I had your spirit-stirring voict^ 
to rouse the public, as well as the pro- 
fession, to a proper sense of the measure 
which I now propose more particularly to 
consider. However well its evils may be 
known to those who are best entitled to 
form an opinion — whatever maybe the pri- 
vate opinions on the subject, there has been 
no public demonstration of them ; and it 
appears to me the absolute duty of every 
practitioner, openly, stedfestly, and by all 
possible lawful means, to oppose the mea- 
sure to whiph I now advert. 

That measure is your Lordship's biW for 
establishing local jurisdictions throughout 
the country. It appears to me that the 
measure would be attended with disadvan- 
tages the most extensive and fatal. That 
it would entirely subvert the present sys- 
tem for the administration of justice must 
hp admitted ; but as, by some, this seems 
to be considered an advantage, I shall not 
dwell upon it, but proceed to point out my 
particular reasons for disagreeing with it. 

It will be admitted by the most sanguine 
and sweeping reformers, that it will be 
necessary in all local courts that there 
should be a judge, and practitioners, who 
must, sooner or later, form themselves into 
the present divisions of barristers or ad- 
vocates, and attorneys. Now, then, we 
must, take the world as it is, and let us en- 
quire who would become the judges, the 
barristers, and th6 attorneys in these local 
courts. 

And, first, as to the judges : the proposed 
remuneration for the judges of these courts 
is from 1500/. to 2000/. a-year. The diffi- 
culty, then, is simply this — Can your Lord* 
ship get a proper person to accept the 
office of judge of these local courts ? It is 
true that many young gentlemen who have 
just come forth in all their powdered and 
flowing honours, might be satisfied to aban- 
don their chances of the woolsack, and 
content themselves with the limited juris- 
diction of a country town. These, how- 



ever, you are willing to exclude. It is also 
true that many men who have either out- 
lived their business, or have pursued their 
labours without having had their tranquil- 
lity disturbed by professional occupation -- 
who have been spectators of the busy fight, 
but who have not been required to take 
part in it — it is perfectly true that these 
harmless and respectable individuals may 
be content to renounce engagements in 
»which they have ceased to take part, or 
in'to which they have never entered — to 
aba*ndon duties which they have ceased to 
perfcvm, or have never performed at all, 
and to retire to the unambitious retreat 
providt^d for them by your Lordship's 
bill. Bc>th these latter classes of persons, 
doubtless. « will smother their ardent hopes, 
and stifle i*lieir eager desires, and withdraw 
with composure from an unjust world. 
But, my Lotd, none knows better than 
your Lordship that this remuneration {and 
more you do not propose to ofler) will 
never induce a p. roper person to accept the 
office. Your Lor'dship will surely recol- 
lect that, indepeno'ent of ambitious hopes, 
ar;d desires of self-ac^vancement, no man in 
fair practice would, in common justice to 
himself, accept the itituation offered by 
your Lordships bill. You will remem- 
ber, m}*^ Lord, your own declaration in the 
House c^f Commons, that } 'ou were too poor 
to be abli^ to take the situa tion of a judge 
of a supreme court, — a .wtuation then 
worth from 6000/. to 10,000/ a-year. No 
one denied your assertion ; it * truth and 
justice were Jnstantly admitted by all who 
heard the stat^^ment. An advocai^ »« lead- 
ing practice ha 9 frequently refi'wed the 
situation even o^ * a Chief Justice, on this 
very account: this^ happened but thi^ o^^r 
day, as is known to W'- And if you \ ▼ould 
refuse — if other bak'^***^" have refu. •ed, 
and will still refuse, th A proud situation o. ^ * 
judge of the superior coV"'^ ^^ ^^ countr} % 
who does your Lordship^ expect will con- 
sent to fill the humble, n\o* ^^ ^ay, paltry, 
situation which your billV ^^^^ ? I say 
again, that no man at all\^^^^ ^ ^ 
public, and who would be qiV*^*^^ ^ ^^' 
form the important duties witV* ^^ich your 
Lordship would intrust him, w\^"^^ ^^^^' 
take them. He could not do so K '^justice to 
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profession^ and he has the hope and. rea- 
sonable chance of rising higher. 
- Where, then, will your Lordship get your 
local judges? from what classes of the 
profession will you select them ? You must 
necessarily be driven to the incompetent 
and inefficient. The honours must be di- 
▼ided among the two classes I have already 
mentioned; — men. who have outlived their 
practice, or. who have never had any ; men 
who have been tried too long, or who being 
tried have failed. These are to be the 
village Solons ! the " lights and landmarks" 
to direct the shipwrecked vrretches who are 
tossed in the deep ocean of the law ! 

And what are the labours which your 
Lordship would intrust to them? They 
are not the comparatively limited duties 
of the judges, even of the superior courts. 
With the last learned persons the know- 
ledge either of law.or of equity is deemed 
sufficient, and abundant even to repletion. 
But a local judge, according to your Lord- 
ship's measure, must know infinitely more. 
The mysteries both of law and equity must 
be equally famUiar. The whole field of le- 
gislation must be his own. He must be a 
provincial Janus. His sword of justice 
must have a double edge. He mbst deli- 
ver oracles in two languages. A compound 
of vinegar and oil — he must soflen his own 
acerbities, and control his own decrees; 
he must be ** every thing by turns, and no- 
thing long;" judge, advocate, attorney, 
arbitrator, referee, and pacificator; ha- 
ranguing, adjudicating, arbitrating, conci- 
liating, and reconciling : he will not -only 
dazzle his unfortunate suitors by his ever- 
vaxying and multitudinous spiendoiu's ; but 
will positively himself begin to doubt his 
own identity. The duties of a judge of the 
superior courts, important and extensive 
as they are, shrink into insignificance before 
the enormous powers intrusted to a local 
judge by your Lordship^s bill. These are 
the duties which they will have to perform ! 
and who the men will be to perform them, 
I have already shown. 

I have not attempted to hint that the 
large share of patronage which this bill 
would throw into your Lordship's hands 
would be improperly applied, if your Lord- 
. ship^ could J prevent it ; I have merely 
shown that it musf^ from the nature of 



thipgs, be improperly applied. I firmly 
believe that your Lordship's motives are 
most pure and honoivable; that however 
subsequent cliancellors may dispose of the 
patronage thus bestowed, your Lordship 
would consider yourself as holding it but 
as a trustee for the benefit of the public ; 
but I may suggest, that there will be a fair 
opportunity for any future government, if 
induced to be corrupt, to appoint men to 
these situations from other motives than 
the simple benefit of the community. It 
is perfectly clear that wherever a situation 
is not sufficiently conspicuous and promi- 
nent to call public attention to the man- 
ner in which it is filled, that office may fre- 
quently he jobbed; and the fewer offices 
of this kind there are at the disposal of 
government, the better will the public 
service be attended to. Now it does ap- 
pear to me, my Lord, that at some future 
time, when you will have no power to con- 
trol the appointments, that these local 
judgeships will be considered very " nice 
snug little things" to use the slang of the 
placemen ; and that they may be as cor- 
ruptly disposed of as all other " nice ^nug 
little things" notoriously are. 
, It is true, indeed, that in the whole ranks 
of the legal profession you may find two or 
three men who may unite the qualifications 
necessary for the office and the will to ac- 
cept it. I cannot point them out or re- 
member tliem, but they may perhaps exist. 
This, however, only proves the rule ; that 
will be the exception. In one or two coun- 
ties these courts may occasionally answer. 
By a sort of shifting good fortune, Yorkshire 
may at one period be fairly treated, and 
Kent at another. Your Lordship's measure 
may limit justice to Middlesex for life, re- 
mainder to Surrey in fee ; but a tenth part 
of England cannot enjoy it. The measure 
may be beneficial to the hundredth portion, 
but the ninety-nine other parts will be miser- 
ably ill provided. Cheap injustice will be 
abundantly plentiful. The game may be 
played with very little risk ; but it is a game 
in which no party will win. 'J'he proper 
respect for the opinion of the judge will 
not exist. He will have his favourites and 
his aversions ; he must be influenced by all 
sorts of local prejudices, and perhaps with- 
out wishing to do wrong ; but being a man 
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vhose mind cannnot be of the first class, and 
having to settle minor disputes and difficul- 
ties most interesting to the particular spot 
on which he resides, one of two things must 
happen : he will decide in favour of a par- 
ticular party, or he will not ; in either way, 
he incurs the displeasure of one half of his 
jurisdiction. 

No one who knows the state of every 
provincial town will call tliis statement ex* 
aggerated* The most trifling occurrence is 
there important, and seized upon as matter 
for party discussion. The nonpayment of 
a 10/. bill, the possession of a yard of land, 
or the disturbance of some petty privilege, 
frequently excites the hottest conflict of 
opinions. The great beauty of the present 
system is, that these matters are decided by 
a man who cannot possibly be influenced by 
local feelings, and idio cannot, therefore, be 
visited by local censure : his motives cannot 
be impugned ; he settles the question for 
ever, and the administration of justice re- 
x^ives universal respect and deference. No 
provincial judge can stand upon the same 
footing; for, although he were perfectly 
unprejudiced ; although his capacity were 
transcendant, he could not possibly give the 
same satisfisu^tion. How must it be, then, 
when the local judge must almost necessa- 
rily be both partial and incompetent? 

This, then, is my first objection to your 
Lordship's bill. Tbe proper local judges 

CANNOT BE APPOINTED. It is OUt of yOUr 

Lordship's power to appoint them. This 
objection is not the interested clamour of 
the legal profession. The objection is made 
on tlie behalf of the public. Your Lordship's 

bill would DEGRADE THE ADMINISTRATION 
OP JUSTICE THROUGHOUT THE KINGDOM. 

This, God knows, is not your Lordship's ob- 
ject ; but I trust I have shown this would 
be the effect. This is its immediate tend- 
ency; and if it will thus affect the judicial 
character, it will apply, with a tenfold 
power, to the other branches of the pro- 
fession, and more particularly tlie bar. 
This, my Lord, I shall endeavour to prove 
in a subsequent letter. My first objection 
is sufficient for the present, and I repeat, it 
is made on behalf of the public. 

I have left untouched the other difficul- 
ties of the measure : — the great and lasting 
expense ; the practical difficulties of ad- 



justing the scale of fees; the right' to 

strict the appeal, and, if it be permitted, tha 

inefficacy of the measure ; the pensions for 

retiring judges, or the perpetuation of judi* 

cial imbecility in every province of Eng* 

land: all these, and the thousand others that 

rush into my mind, I shall hereafter di** 

cuss, and solicit your Lordship's particular 

attention to all of them. 

I have the honour to be^ 

My Lord, 

Your Lordship's most humble Servant, 

A Barristeb* 



LORD WYNFORD'S BILL. 

To prevent Debtors from defrauding 
tKeir Creditors by lying in Priton^ <'^ 
abmxmdmg from England. 

This bill is intended to remove evils 
which have been long felt. It is notorious 
that a great number of debtors, having ob» 
tained the privilege of the ruk$ of the 
( King's Bench or Fleet Prison, set their 
cremtors at defiance, and enjoy at their 
expense every luxury, togetlier with no 
inconsiderable share of liberty. No action 
for escape can be maintained against the 
marshal of the King's Bench, or warden of 
the Fleet, unless actually commenced before 
the return of the prisoner to the rules. It is 
consequently not uncommon for the ruierSj 
as they are familiarly called, to break their 
bounds after the law offices are closed in 
the evening, wander to every part of the 
metropolis where pleasure or inclination 
may lead them, and return, before' the 
offices open, within the mystic circle in- 
tended to circumscribe their movements. 
The noble and learned lord who introduced 
the bill, stated that while he was Chief 
Justice of the Common Pleas, an action 
was tried arising out of fraud committed 
by four persons, who took four houses in as 
many different parts of the town, and pro- 
cured goods by giving references to each 
other. Each of the parties was at the 
time a prisoner within the rules of the 
King's Bench. In the reign of George II. 
an act passed to compel certain debtors 
in execution to make discovery of their 
estates for their creditors' benefit. But 
this act, commonly known as the Lords' 
Act, was limited to cases where the debt 
did not exceed 100/1 The present bill is 
to extend the powers of that act to debts 
of any amount. 

But the bill also proposes to remedy an- 
other grievance to which creditors are sub- 
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•jecty-^that of debtors qultdng the country, 
and enjoying, in a foreign landj the property 
which should be applied to the payment of 
debts in their own. ' Should the bill pass 
into a law, it will destroy what Lord Wyn- 
ford not unhappily calls the English colony 
on the other side of the Channel. Boulogne 
will be depopulated. The bill proposes to 
make the real property of debtors, during 
their lives, and in case of outlawry, available 
to the satis&ction of their debts, by requir- 
ing tenants to pay their rent into court, to 
be distributed among the creditors who shall 
have established their claims ; and further, 
that writs of outlawry shall not be reversed 
on the ground of absence beyond sea, 
without securi^ given for the debt and 
costs. 

These are the principal objects of the 
bill, of which we subjoin an analysis. 

The bill recites that many creditors are suffer- 
ing great distress froni being kept out of what is 
justly due to them, whilst their debtors are living 
idly and luxuriously, in prison or out of the 
kingdom, on property which should be applied 
In payment of their debts : it is therefore pro- 
posed to be enacted, that the powers of 92 Geo. S. 
c. 28. which authorise any court to compel 
debtors charged in execution, who continue In 
4Nrison beyond a certain time, and for sums not 
exceeding a certain amount, to give an account 
on oath of their estate and effects and to assign 
them for the benefit of their creditors, and to 
subject to punishment such debtors as refuse to 
assign, or make a fraudulent assignment, or give 
on oath a false account of their property; and 
which entitle debtors who fairly deliver up for 
the benefit of their creditors their estates and 
efleets to their discharge from prison, and make 
the future effects of such debtors liable to the 
payment of their debts — shall be extended and 
applied to all debtors, whatever may be the 
amount for which they may be charged in exe- 
cuHon. 

That before judgment of outlawry in any civil 
action in which a defendant might have been 
held to bail shall be reversed on account of the 
defendant's being beyond seas, the defendant 
shall put in a penect bail for the debt and costs, 
and also \he costs of proceeding to outlawry; 
which are to abide the event of the suit. But 
nothing in this section of the act is to apply to 
persons who are beyond seas in the service of 
nis Biajesty, or to any person who shall have 
gone beyond seas on account of health or busi- 
liess, and who shall establish such cause of ab- 
seoce to the satisfaction of the court in which 
the action shall be brought, and who shall not 
have been beyond seas more than one year from 
the commencement of the action in which the 
outlawry shall have been pronounced. 

That upon judgment of outlawry or waiver in 
action, the judge may order the tenant of the 
pervon outlawed or waived, to pay rent of lands, 
&C. into court ; and having ascertained what is 
due to the plaintiff may order so much of what 
may then be in court, or may be afterwards paid 
into court,' to be applied in payment of the debt 



and costs ; and furthtf , that an^ money that may 
remain in court, or may be afterwards paid in, 
shall be divided amongst such persons as shall 
have sued out process in any court of West- 
minster against the person outlawed or waived, 
and who shall prove their debts to the satisfac- 
tion of the officer of the first-mentioned court, 
rateably according to the amount of their re- 
spective debts ; and the judge may impose such 
conditions as he shall think r^wonable, on per- 
sons requiring money to be paid to them out of 
court under the authority ot this act. 
The act not to extend to Scotland. 



THE LIFE OF WILLIAM BARNIVALE, 

A TALE 8H0WIM0 THE STATE OP THE LAW IN 
THE nrTESNTH .CEMTUEY.' 

The law had now become the favourite 
profession.. Its excellence was originally 
owing to Edward I., who, from the im- 
provements which he effected both in the 
theory and the practice, procured for him- 
self the title of the English Justinian. The 
Justinian laws themselves had been intro- 
duced so far back as the reign of Stephen. 
They had been lately recovered in Italy, 
and became at once the fashionable study 
over aJl Europe. A copy of the Pandects, 
it Is said (although the fact is very dubious), 
was found in the town of Amaifi, by Lo- 
tharius, the emperor, when he took that 
town, in the war he carried on against 
Rodger, king of Sicily and Naples. How- 
ever this may be, certain it is, that the 
Pandects were first brought amongst us 
in the reign of Stephen ; that the reading 
of them was much encouraged by arch- 
bishop Theobald, and that they were 
publicly read in England by Vacarius, 
within a short time after the famous Ime- 
rius had opened his school at Etologna. 
Vacarius continued to teach the civil 
law for some time, in the University of 
Oxford, to great numbers, whom first 
the novelty of the study, and then the 
fashion of the age, had drawn about 
him. The studento of this great man 
were 'poor as well as rich, and the former, 
be it said to his honour, were by him as 
much regarded as the latter. For them, 
and at their suggestion, he composed a 
compendious treatise, in nine books, ex- 
tracted from the Code and Pandects. At 
that, period, books were commodities of a 
very high price, and it required an ample 
fortune to procure even a small library: 
the invention of printing had not rendered 
books common and cheap, by multiplying 
copies in an easy and rapid manner ; nor 
could any considerable, collection of manu- 
scripts be formed without great expense,. 
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or great labour. A private scholar with a 
very slender income may now collect a 
library, of which an abbot, or even an 
archbishop, could not then hope to rival 
the extent. Vacarius must therefore have 
performed a very acceptable service by pro- 
viding those students, who could not anord 
to purchase copies of the Code and Pan- 
dects, with a short view of the leading 
doctrines which Uiey contain. The fame of 
the teacher was in consequence deservedly 
high, and the new science had made great 
progress, when on a sudden it received a 
severe check, and from a quarter whence 
one should not naturally expect it. In 
short, the king himself interdicted the 
study. As a reason for this, it has been 
supposed, that the canon law was first 
read by Vacarius, at the same time and 
under colour of the imperial ; of which 
opinion, the account of John of Salisbury, 
who, in acquainting us with this edict, con- 
siders it as an offence against the church, 
and expressly calls the prohibition an im- 
piety, has been adduced in corroboration. 
But there seems to be greater accuracy in 
the remark of Dr. Wenck •, who supposes 
Vacarius to have read no lectures on the 
canon law, but only to have borrowed from 
it some illustrations for his lectures on the 
civil law. Notwithstanding this check, it 
would appear that the academical study of 
the civil law commenced in England under 
auspices sufficiently favourable ; and that it 
made some progress at this early period is 
sufficiently apparent from the treatise on 
the laws and customs of England, which is 
commonly ascribed to Ranulph Glanville, 
Chief Justice during the reign of Henry II. 
This treatise was at a very early period 
adopted in Scotland, with a few changes and 
modifications, and bears, in this new form, 
the title of Regiam Majestatem^ firom the 
initial words of the prologue. Anci it 
was to counteract the influence which the 
Roman law had on the law of England, 
and to take off* the discredit which some 
civilians had endeavoured to throw on the 
English law, as well as to promote a more 
general acquaintance with it among per- 
sons who did not study it professionally, 
that Sir John Fortescue principally directed 
his efforts in his work before mentioned, 
'' De LaudUms Legum Anglm" 

* P. 25. — Magister Vacarius, primus Juris Ro- 
mani in Anglia Professor, ex Annalium Monu- 
mentis et Opere accurate descripto illustratus. 
Juris Romani in Bononiensis Scholae Initiis For- 
tunam illustrans, £m^ndati6nem Interpretatio- 
neni hodiernam juvans, studiis Caroli Friderici 
CJiristiani Wenck, Jur, Doct. et Prof. Lips. Lip- 
sis, 1820. 



With Sir John Fortescue the father of 
William Bamivale was well acquainted. 
They were connected by locality of origin ; 
they were bom in the same place ; had been 
boys together ; and though separated by the 
different roads which they took in life, they 
still maintained a regular correspondence 
with each other. At the time when this 
work was vrritten, the two friends were in- 
deed distant ; for Sir John had accompanied 
Queen Margaret, Prince Edward, and the 
principal adherents of the house of Lan- 
caster, in their flight to Flanders, and passed 
many years upon the Continent in a state 
of exile, soliciting the interest of the royal 
family at different courts. At this period. 
Prince Edward, the son of Henry VI., en- 
gaged the especial attention of Fortescue. 
Observing that his young master applied 
himself wholly to military exercises. Sir 
John rightly considered that for a prince 
other notions were also fitting. Aware of 
his quick parts and excellent understand- 
ing, he hoped easily to impress his mind 
with proper ideas relative to the consti- 
tution of his country, and with due respect 
to its laws, that thereafter he might govern 
like a king, and not like a tyrant. For his in- 
struction, therefore, he composed this cele- 
brated production ; which, though it failed 
of its primary intention, that hopeful prince 
being not long after cruelly murdered, yet 
remains an everlasting monument of the 
genius of its writer. It was received with 
great esteem by the learned of the pro- 
fession to whom it was communicated. 

The book, however, was not printed till 
the time of Henry VIIL; for although the 
art of printing was introduced into England 
by Caxton, at the close' of this period, the 
press was rather employed in multiplying 
copies of " Re3mard the Fox," " The Death 
of King Arthur," " The History of Charles 
the Great," and other popular fables, and 
histories worse than fables, than in propa- 
gating a knowledge of our laws and con- 
stitution. But to Sir William Barnivale 
the author contributed a friendly copy, on 
his return to England with the queen and 
prince, when he was taken prisoner at the 
battle of Tewksbury, in 1471. He was after., 
wards reconciled to the victorious monarchy 
having written an apology for his conduct, 
a tract which was seen by Selden. 

It is not necessary now to account further 
for the access which our hero had to this 
celebrated treatise of Sir John Fortescue, 
It was among the books which his father 
permitted him to read, and was by him 
considered as a fitting production to crown 
the course of historical knowledge which 
he had excited him to pursue* The peni** 
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ttl of this work iostantly decided the turn 
of his mind, which made an almost imme- 
diate election of the law for its profession. 

The work was well calculated to produce 
such an effect upon such a mind* His 
previous course of reading had inclined it 
towards ideal representations; and the 
work of FoTtescue, strange as it may ap- 
pear to some that any standard legal work 
ahtfukl be so, is altogether ideal. It is 
written in the way of dialogue, and the 
author supposes himself holding a convers- 
ation with the young prince whom he 
wishes to impress with proper ideas of the 
nature and excellence of the laws of 
England, compared witli the civil law 
and the laws of other countries. In his 
zeal to show their superiority over the civil 
law, he proceeds to prove even tliat our inns 
of court and chancery are more convenient 
for legal study than foreign universities. 
In order to this, he presents a description 
of these inns, which, to be rightly ap- 
prehended, must be taken as what such 
places should be at all times, rather than 
as what they probably were at any time. 

** There are," says this ideal painter of 
legal excellence, •'' ten lesser houses or 
inns, and sometimes more, which are called 
Inns oi Chancery, and to every one of them 
belongeth an hundred students at least, and 
to some of them a much greater number, 
though at one time they be not ever al- 
together the same. Those students, for 
the most part, are young men studying the 
ordinals and the elements of the law, who 
printing therein as they grow to ripeness, 
■o are they admitted into the greater inns, 
called the Inns of Court ; of which greater 
inns there are four in number. And to the 
least of them belongeth, in form above 
mentioned, two hundred sfudents or there- 
abouts; for in these greater' inns no stu- 
dent can be maintained for less expenses 
by the year than twenty, marks. And if he 
have a servant to wait upon him, as most 
of them have, then so much the greater 
will his charges be. Now, by reason of 
this, the children only of noblemen study 
the laws in those inns ; for the poorer and 
common sort of people are not able to bear 
so great charges for the exhibition of their 
children. And merchants can seldom find 
in their hearts to burden their trade with 
so great yearly expenses. And thus it 
' falleth out, that there is hardly any man' 
found within the realm skilful in the laws, 
except he be a gentleman bom, and one 
descended of a noble stock. Wherefore 
they more than any other kind of men have 
a special regard to their nobility and to 
' the preservation of their honour and fame; 



and to speak with the strict regard to truths 
there is in these greater inns, and even in 
the lesser too, beside the study of the laws, 
as it were an university or school tor the 
acquisition of all commendable qualities 
requisite for noble men. . There they learn 
to sing, and to exercise themselves in all 
kind of harmony. There also they practise 
dancing and the genteel accomplishments, 
as they are accustomed to do which are 
brought up in the king's house. On work- 
ing days most of them apply themselves to 
the study of the law, and on holidays to 
study Holy Scripture, and out of the time 
of divine service to reading of chronicles ; 
for there indeed are virtues studied, and 
from them are vices exiled. So that for 
the acquisition of virtue and eradicating of 
vice, knights and barons, with other estates, 
and noblemen of the realm, place their chil- 
dren in those inns, even though they desire 
not to have tliem learned in the laws, nor 
to live by the practice thereof, but only 
upon their fathers allowance. Seldom, if 
at any time, is there heard amongst them 
any sedition or grudging, and yet the of- 
fenders are no otherwise punished than only 
by being removed from the company of 
their fellowship, which punishment tliey 
more fear .than other offenders imprison- 
ment and irons ; for he that is once ex- 
pelled is never received to be a fellow in 
any of the other fellowships ; and by^ this 
means there is continual peace, and their 
demeanour is like the behaviour of such as 
dwell together in perfect amity. But there 
is one thing more which I would have you 
know, that neither Orleans, where both the 
common and civil laws are taught, and to 
which, for that reason, scholars resort from 
all the adjacent 9ountries ; nor at Anjou, 
nor at Caen, or any university in France, 
Paris only excepted, are there so many 
youths grown up employed in study as in 
these inns of court and chancery, though 
there are none that study there but what 
are English born." 

To become a member of such a chosen 
body, so well constituted, so admirably re- 
gulated, so worthy of all commendation, 
was, it may readily be conceived, sufficient 
to excite the ambition of even a less gifted 
mind than Bamivale's. Fortescue's stylo 
of treating his subject, however, was only 
in accordance with the character of liter- 
ature, and the state of its progress, at this 
period. The other law books of the same 
period were marked by the same spirit. 
Littleton himself quotes no authority for 
what he advances; nor were authorities 
accustomed to be vouched in court by the 
counsel ci the time, A reason was then 

Q 4 



Ufi 



Lord Bnmgkam umA Am Ckmri cf Ckomary. 



advanced, iiutead of the authoritjr which k 
now too frequently substitutecU In the 
first dawn of our national literature, sub- 
jects were contemplated from more specu- 
lative points of prospect than they have 
•ince commanded* The earliest tendency 
of the literary mind was to the ideal : nor 
was this tendency without its peculiar uses. 
Scarcely any of the so lauded advantages of 
our laws were piactically realised in the age 
in which Fortescue lived; but his book pro- 
bably exerted an influence on the profession, 
as it did on the mbd of young Bimivale, to 
which we doubtless owe many of the political 
blessings that we now enjoy. Indeed, the 
author followed up the impression which 
it was likely to make, in a subsequent 
reign, in his English work on *' The Dif- 
ference between an Absolute and Limited 
Monarchy, as it more particularly regards 
the English Constitution." This treatise 
was written under Edward IV., whom For- 
tescue, as a restored Lancastrian, would be 
anxious not to offend, and whom we have seen 
he took some paina to conciliate, both in this 
and other writings ; a fact which renders it 
probable that the principles of limited 
monarchy were fully recognised in theory, 
notwithstanding the particular acts of vio- 
lence which occurred in practice. 

To qualify himself, however, for a pre 
fession of ^' such high mark and likelihood,'' 
William Barnivale's education was not con- 
sidered sufficiently learned either by his 
father or himself. It was, tha^ore, oeter- 
mined that he should study for the regular 
period at the University of Oxford, where 
he was accordingly entered as a commoner 
both at Oriel College and at Merton ; 
in compliance with a custom not unusual 
in former times, and probably intended to 
'secure the privilege of aspiring to a fellow- 
ship at one or other of these Colleges. 

The course of instruction which he was 
likely to meet with here was not such as 
was calculated to direct his mind into the 
paths of experience. The fifteenth century 
was one of the darkest periods in the his- 
tory of English literature. Science was in 
no better a state than leaminff: the old 
alchemical delusion still prevailed, and a 
license is extant from Henry VI. to cer- 
tain individuals, to authorise them in the 
search of <' the mother and queen of me- 
dicines, the inestimable glory, the quint- 
essence, the elixir of life." Here and there, 
perhaps, fragments remained of the old 
scholastic philosophy; and there was some- 
thing in it too congenial to a mind like 
Barnivale*8, for it not to have occupied a 
considerable share of his attention. It was 
happy for him, in all probability, that it was 



not more in vogue at die dme ; for it moat 
certainly would have entangled his ambt^ 
tious intellect in those mazes of absurd 
speculation in which its doctors, irrefrag- 
abie or angelic, delighted to wander. 

What he did learn of this philosophy 
had much of its wonted influence on the 
mind of Bamivale. It contracted a habit 
of theorising without reference to &cts^ 
and of speculating upon the different modes 
and degrees of existence, without troubling 
him to acquire a knowled^ of nature. His 
notions of things were accordingly very 
unsatisfactory and ill defined. Heiiwelt in 
an intellectual world; <' in a world of empty 
forms," as Kant, the great Grerman phdo- 
sopher expresses it, not in the world of the 
senses. He had not yet arrived at that 
perfection of the intellectual character, as 
It is also of art, which consists in the union 
of the ideal and the real, and which may 
be found exemplified in the works of Shak- 
speare, of whose genius it forms the charao 
teristic and peculiar excellence, and* by 
which he has attained such an immeasurable 
superiority over all other poets, ancient and 
modem. Homer himself not excepted. 

LORD BROUGHAM AND THE 
COURT OF CHANCERY. 

To the Ediior qf the Legal Obterver. 

Sir, 
When Lord Brouffham succeeded to the 
high office of Lord Chancellor, I confess 
that I was one of those who entertained an 
opinion that the public, and the profession, 
would uot be satisfied with the iqippint- 
ment of a judge who had never practised 
in the Court of Chancery, and who was 
presumed to be a common law, and not an 
equity lawyer. But having, in the course 
of conversation with one of the most oa- 
lightened members of the profession, who 
has retired firom the bar, and also with 
an able and experienced practising bar- 
rister, heard the opinions of those two gen* 
tlemen, I think it right that they should 
be made known to the profession ; and diis 
cannot be so well accomplished as through 
the medium of the Legal Obsemer. Tne 
individual first alluded to stated his belief 
that both the public and the profession would 
soon be convinced that his Lordship's ex- 
perience in Appeals to the House of Lords 
from Scotland, and in Appeals to the King 
in Council, (all which, more or less, invcrfve 
equitable principles,) would enable him to 
grapple with the business of the Court 
of Chancery, and to decide Uie abuses 
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which irould come befiire him in a proper 
manner; and that his Lordship's know- 
ledge and experience in matters peculiar 
to courts of equi^, were far superior to 
the knowledge and experience of any indi- 
▼idual whose practice had been confined to 
a court of common law. The other gentle- 
nuu to whom I have alluded, oonceiTed 
that the great powers of mind which the 
Lord Chancellor is acknowledged to pos« 
tessy added to his unceasing and indefatig- 
able diligence and industry, (by which he 
masters the most lengthy pleadings, evi- 
dence, and documents, in a short space of 
time,) would enable him to dispose of the 
business of this court satisfactorily. 

In making this communication, I feel 
that I am rendering but*an act of justice 
to the Lord Chancellor; confessing as I 
do, that when he was practising as an 
advocatey I did conceive that his Lordship's 
boundless conceptions and knowledge far 
surpassed his discretion and judgment. 
' I am. Sir, 

Your most obedient servant, 

A Practitionxr in tbs 
CouET OF Chancery. 



DEBTS UNDER FIVE POUNDS. 

ToOeEdUoTifAeLeffoiOUerper. 

Sir, 
As the pages of the Le^al Observer appear 
to be open to the suggestions of correspond- 
ents, perhaps you may not esteem the fol- 
lowing, on the subject of the recovery of 
small debts, altogether unworthy of your 
notice. 

During the last term, an instance came 
under my own observation, of an action 
being brought in the Court of King's Bench, 
in which the debt did not amount to more 
than three pounds and a few shillings. 
The defendant not being able, at the time 
of the service of the wnt, to pay tJie debt 
and two guineas costs, ivas shortly after- 
wards obliged to ofier a cognovit for the 
same, and which (although there was no- 
thing beyond the aedaration and cognovit) 
amounted to the sum of thirteen pounds 
and upwards. 

According to the present law, an actiofi 
of assumpsit, debt on simple contract, and 
on specialty, may be maintained in any 
one of the superior common law courts at 
Westminster when the debt is above two 
pounds, and if a verdict for that sum (or 
even for a less sum, and the judge do not 
certify under the 49 Elia. c. 6.) be given for 



Ae plabtii; he i$ entitled to f^ eosUrdf 
stutr Noiw, what I suggest is, that ther^ 
shall be a court in MiddWsea, (for 1 think 
itis more necessary in this county than in 
any other, in consequence of the number of 
actions brought for such small sums,) simi- 
lar to the Court of Requests in London, in 
which at least all debts not exceeding five 
pounds, due from persons residing or seek* 
mg a livelihood in Middlesex, shall be sued 
for, and that no action shall be brought in 
the superior courts against persons so re^* 
siding or seeking a livelihood m such county^ 
for the recovery of debts not exceeding that 
amount ; or, that all such actions as those 
above mentioned, when the debt shall not 
amount to more than five pounds, be 
brought in the Sheriff's Court in Middlesex. 

If this course were adopted, much of the 
valuable time of the judges in the superior 
courts, now taken up in matters of such 
small moment, would be occupied in causes 
of far greater importance ; the costs which 
fall so oppressively upon the defendant 
would not be a fourth of what they now 
are, since judgment may be obtained in the 
Sherifis' Court for about eight or ten 
pounds; the practisers in the superior 
courts would, in my opinion, increase their 
respectability; the businesi^ of those courts 
would be more speedily got through ; and 
delay, that great cause of complamt, would, 
I think, in some degree be done away 
with. 

I feel satisfied that if there were a court 
of this nature in the above county, or that 
actions were obliged to be brought in the 
Sheriff's court, many an industrious trades- 
man would obtain payment of debts which 
he would otherwise lose, from a fear of in«' 
curring costs, and of their eventually falling 
upon himself. It may be said that the 
Palace Court is open for the recovery of 
small debts, and tlmt the adoption of either 
of the above plans would injure tliose who 
have an interest in that court; but in answer 
it may be observed, first, that there is no 
compulsion on the person bringing his 
action to bring it in that court, even ad-^ 
mitting the proceedings were not too ex- 
pensive for tJie recovery of a debt not 
exceeding five pounds; and, secondly, that 
if any persons at present holding ofBcial 
situations therein sustain any loss, pensions 
may be granted them, or equivalents given, 
and the public will have no reason to com- 
plain, if it pbtain speedy and cheap justice 
m exchange. 

If the above suggestions shall- be deemed 
unworthy of insertion, or the limits of your 
useful periodical predude you from giving 
them publicity, they» pernaps» may not- 
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Tnthstandidg be the nieenft of indudng you 
to notice the subject at some future period. 
I remain, Sir, 

Your most obedient Servant, 

A.C. 
Middle Temple, 
7th Dec. 1830. 



DISABILITIES OF THE JEWS. 

Mr. £ditoe« 
Some information m to the civil condition and 
disabilities of persons professing the Jewish faith 
in England, and a brief sketch of the origin and 
progress of their establishment in this countr}% 
may perhaps at the present time not be unac- 
ceptable to your readers. 

The first appearance in England of the Jews 
as a body, and in any number, was at the period 
of the Norman invasion, although it is equally 
certain that individuals of that nation sojourned 
here under some of the Saxon monarchs ; allu- 
sion to them being made in some ecclesiastical 
muniments in the year 740, and again in 85.7. 

The early Chronicles, from the Conquest 
Hownwards, afford a frightful series of atrocious 
massacres and persecutions to which the Jews 
were from time to time subjected, according to 
the caprice or avarice of the sovereign, and the 
ignorance and bigotry of the people. 

They were, during this period, considered the 
immediate property of the crown, and were spe- 
cifically reserved as such in more than one royal 
charter*; in this character they were occasion- 
ally the objects of some special immunities and 
privileges, granted, it should seem, with the view 
of allowing scope to their commercial enterprise, 
for which they, by their foreign relations, had 
many facilities, and that they might thus, by 
their habitual tendency to accumulate wealth, 
afibrd a more valuable prey to their royal mas- 
ters, who, in some cases, after extorting to the 
uttermost farthing from their unhappy victims, 
sold them to a subject ; they were thus trans- 
ferred by Henry III. to his brother Richard, 
duke of Cornwall, in order that, as the chroni- 
cler relates, whom the former had flayed the 
latter might eviscerate. 

Traces are found in parliamentar}% municipal, 
and fiscal records, of various alternations of per- 
secution and protection, affording matter of in- 
terest to the antiquarian and historian ; but for 



• In Henry III.'s charter to the City of Lon- 
don, granted on the 26th March, in the 52(1 year 
of his reign, the exception runs thus : " But as 
touching our Jews and merchant strangers, and 
other things out of our foresaid grant, touching 
us or our said citv, we and our heirs shall pro- 
vide as to us shall seem expedient.*' 
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the present pufpoie it may toffioe to state* that 
only one statute relating to this people, and 
which was passed during the first period of their 
settlement in England, remains specifically un- 
repealed: it is of uncertain date, although attri- 
buted to 3 Edward I^ and having long been 
considered obsolete, remains in the origioai Law 
French, without any translation attached, and is 
only to be met with in the Appendix to Ruff- 
head's Statutes.* 

Within a very few years from the passing of 
that act, and after enduring every species of the 
most aggravated cruelty and oppression, the Jews 
were, in the year 1290, banished the kingdom 
by a royal proclamation, under the standing 
pretence of grinding the poor by their usurious 
dealings : and they departed accordingly, to the 
number, as is computed, of 16,500 persons. 

So general and complete must have been the 
exile of the Jews, that no mention whatever of 
them occurs in our annals for the long interval 
of near 400 years, or until after 1656, whea 
Cromwell, on the petition on their behalf of 
Manasseh Ben Israel, a physician in Holland, 
highly, distinguished for his scientific knowledge^ 
was induced, as is supposed, to agree to their 
re-establishment in England ; but such consent^ 
if given, does not appear to have been thea 
acted on, as in 1663 the whole number of Jews 
in London did not exceed twelve; in the yeara 
immediately following, however, a great influx 
of them took place, although sanctioned by no 
special permission ; and in consequence it was 
held, on an elaborate argument in the case of 
the East India Company v. Sand, that the Jew» 
reside in England only by an implied license, 
which, on a proclamation of banishment, would 
operate like a determination of letters of safe 
conduct to an alien enemy. — (2 Show. 371.) 

The Jews, on such their re-esublishment,. 
were spared the direct hardships and afflictions 
they had endured during their former settlement 
here, but, notwithstanding, had to encounter 
much illiberality and jealousy on the part of the 
principal merchants of London, who, in 1685, 
petitioned James II. to insist on the alien duty 
of customs being extorted from all Jews, not- 
withstanding their having obtained letters of 
denization ; similar petitions were presented 
from the Hamburgh Company, the Eastland 



* This act is commented upon by Daines 
Darrington, iniiis Observations on the Statutes, 
and is by him considered obsolete ; in point of 
fact, it may be doubted whether it was not vir- 
tually repealed by .57 Henry VIII. c. 9-, whidi, 
in the most comprehensive words, repeals all 
previous acts relating to usurv; the restraint of 
which was the chief, if not the only, object of 
the act of 3 Edward I. in question. 
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Company, and the merchantt of the we«t and 
north of England; but the king, as hw brother, 
Charles II., had before done, refused to Comply 
with the prayer of such petitions. The mer- 
chants renewed their application, in 1690, to 
William III., when, after much discussion before 
the privy council, an order was issued, the efiect 
of which was to render the Jews liable to the 
alien duty, and perhaps properly so, as from the 
then recent return of the Jews to England they 
were all foreigners, and of course so considered 
in the several acts of that period $ and hence the 
vulgar error, that all Jews are aliens. 

Upon this the merchants drew up a most loyal 
address of thanks to the king; and no further 
notice appears to have been taken of the Jews 
until the first year of queen Anne, when, it being 
represented to both bouses of parliament that 
the severity of Jewish parents towards ^such of 
their children as were desirous of embracing the 
Christian faith, was a great hindrance to their 
conversion, it was enacted (stat. 1 Anne, c. 30.), 
that "if the child of any Jewish parent is con- 
verted to the Christian religion, or is desirous of 
embracing it, upon application to the Lord Chan- 
cellor, he may compel any such parent to give - 
his child a sufiicient maintenance in proportion 
to bis circumstances." 

Early in the following reign a petition was 
presented to the Lord Mayor and Aldermen of 
London, praying that no Jew might be admitted 
a broker : no order or by-law seems to have 
been made upon such petition, which comprised 
only the most futile allegations. 

In a temporary act, passed 10 Geo. 1. c. 4., 
providing for administering the oath of abjur- 
ation for the purposes contemplated by that sta- 
tute, the following clause was introduced in fa- 
vour of the Jews : ** Whenever any of his Ma- 
jetty's subjects prof essing the Jewish reiigion shall 
present himself to take the oath of abjuration, 
the words, ' upon the true faith of a Christian,' 
shall be omitted out of the said oath." This 
provision, from its very terms excluding the sup- 
position that such Jews were aliens, is so far ad- 
ditionally valuable, as affording the first legislar 
tive recognition of the relation of sovereign and 
subject, as regards Jews born within the British 
dominions ; and a more extensive boon was con- 
ferred by the act of 13 Geo. S.c. 7., which en- 
acts, that every Jew who shall have resided seven 
years in any of his Majesty's colpnies in America 
shall, upon taking the oath of abjuration, quali- 
fied as above, be entitled to all the privileges of 
a natural-bom subject of Great Britain. 

Following up the preceding provision, whereby 
naturalisation was thus effected without requir- 
ing that, in compliance with the act of 7 James J ., 
tlie party applying to be naturalised should first 
receive the sacrament/ the famous act for per- 



mitting penoDS profesring the Jewish religion to 
be naturalised by parliament was passed in 1753, 
36 Qeo, S. c. S6., tlie principal clauses of which 
were, that Jews, upon application to parliament, 
might be naturalised without taking the sacra- 
ment; that they must have resided three years 
in England or Ireland (thus evidently implying 
thai foreign Jews only were contemplated); and 
for disabling them, notwithstanding, from pur- 
chasing or inheriting any advowson or right of 
patronage in the church. 

It would now be scarce! v credible, were it not 
matter of authentic history, that this mere per- 
mission, given by the legislature to naturalise 
such foreign Jews as might apply, being qualified 
as above mentioned, excited such a ferment 
throughout the country, as to accelerate a session 
of parliament for the purpose of passing, as its 
first act (27 Geo. 2. c. 1.), a repeal of the act in 
question, stating, by way of reason, in the pre- 
amble, ** that occasion had been taken from the 
said act to raise discontents, and to disquiet the 
minds of many of his Majesty's subjects." 

By the 26 Geo. 2. c. 33., commonly called the 
Marriage Act, the Jews and Quakers are the 
only communities specially excepted out of the 
operation of it. 

Much error and delusion having hitherto pre- 
vailed with reference to the supposed incapacity 
of Jews to hold land in England, it may be 
broadly asserted, without fear of legal contraven- 
tion,— That Jews, as such, are not necessarily 
aliens, other than those who are foreigners id 
common with other foreigners ; and that there- 
fore Englbh-born Jews, or, as they are more 
properly designated in the act of 10 Geo. 1. c. 4., 
and other subsequent statutes, " his Majesty's 
subjects professing the Jewish religion," are ca- 
pable in the fullest extent of acquiring, inherit- 
ing, possessing, conveying, and transmitting 
landed estate of every description, without the 
sanction of the crown or parliament, and with- 
out any hazard of forfeiture ; and that, in point 
of fact, many professing English Jews have pur- 
chased and do hold freehold land in their own 
names, without the intervention of trustees, or 
have again sold the same without doubt or im- 
peachment of their title, which has been recog- 
nised by the most eminent conveyancers of the 
present day. 

In proof of this position may be quoted the 
anthority of Mr. Serjeant Heywood, who, in his 
valuable book on County Elections, has the fol- 
lowing words :— " Since their return (after being 
banished by Edward I.), Jews have been pos- 
sessed of r^o/ estates, without molestation; and, 
notwithstanding the doubts thrown out in both 
houses of parliament in 175.7, may, I conceive, 
vote at county elections, upon taking the oaths 
according to the ceremonies of their religion, as 
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Chey are alwayi permitted to do when nrom in 
courts of justice/* 

The result of the foregoing review of the 
public and legislative proceedings, with reference 
to the Jews la England, appears most distinctly 
to prove that, with the single exeeption of the 
act of Anne, as affecting parental control, and 
under which not more than two or three appli- 
cations have ever been made in Chancery, there 
h no disabling statute whatsoever directly affect- 
ing the claim of his Majesty's subjects professing 
the Jewish religion to a full and equal partici- 
pation with their Christian fellow-subjects in the 
reciprocal rights and privileges consequent upon 
the obligation and duty of allegiance as natural- 
bom subjects of the imperial crown of the United 
Kingdom. 

The only disabilities, therefore, of any import- 
ance now attaching to the profession of the 
Jewish religion in this country are those which, 
until lately, were shared by other dissenters, 
which apply to the qualification for holding cer- 
tain official and municipal situations. 

These disabilities are obviated by dissenters 
subscribing a declaration, ypan ike true fmUi of 
a Chrittianj that they will not exercise official 
power or influence to injure the Protestant 
church, or its bishops and clergy. 

The words in italics also occur in the oath of 
abjuration, or oath in lieu thereof, which is pre- 
scribed to be taken by members of the house of 
Commons, by voters at elections for members, 
when required, and by seijeants at law and bar- 
risters, and in some few other cases. 

The phrase, therefore, " upon the tme faith of 
n Chrittian!* is the cause of all the exclusions 
and disabilities under which the English Jews 
now labour; and the omission of those words, 
as well in the declaration as in the oath of ab« 
juration, would place them in precisely the same 
situation as all other dissenters from the esta- 
blished religion of the land. 

M. M. M. 
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LORD CHANC£LLOR8 COURT. 
CONSVaOCTION or A WILL. 

Ths question was, whether a bequest to the 
Fellows and Demies of Magdalen UoU^e, Ox- 
ford, was such a description of them as would 
enable them to take in their corporate capacity, 
or as individuals designated by the testator. 
Dr. Sibthorp. The Lord CkaneeUor said, that 
it would be perhaps impossible to find a more 
absurd and senseless collocation of words than 
occurred in this will ; it was evidently drawn by 
m man labouring under the infinnities of a^e ; 
and these circumstances relieved his Lordship's 
mind firom that which would otherwise have 
emtmrnmed faim in arriving at the conclasioii 



which he had formed i because they were qoice 
sufficient to bring into operation the principle 
upon which the court always acted, of deciding 
in favour of the heir when the intentions of the 
testator towards legatees could not be distinctly 
ascertained. His Lordship adverted to the de- 
cision, *' The Attomey^Generai v. Tncred,^* 
which, he found, bad been incorrectly reported 
in Lord Henley's edition of Lord Northington's 
Deciaons s and the error had been adopted in 
Aniblcr*s Reports by the omission of the words, 
** such as should be living at the time of the tes- 
tator's death.'* That case, therefore, would re- 
main untouched by the present decision. Look- 
ing to the whole of the circumstances of the 
present case, it seemed to him that it would be 
straining too much in favour of the bequest, to 
say that the testator meant the legatees to enjoy 
the gift he gave them in perpetuity. His Lord- 
ship nad cfllculated the amount, and found that 
if the testator had meant it as a memorial to his 
old friends and acquaintances, it rouht perhaps 
amount to 15/. or 20/. a-piece; but if it were to 
be divided among the body of the college, it 
could not be more than 1 5s. or 18#. each. As 
far as it was possible to collect any rational in- 
tention from a will so irrational, he thought the 
testator meant that the beque«t should ve»t, not 
in the college, but in the individuals, meniben 
of it, who should be living at his death. The 
decision in favour of the will was at variance 
with the principle of former decisions, according 
to which such a bequest could not be supported. 
—Decision of the court below reversed. 

7%^ Aiiomey'Generalv. Magdalen CoUege, 
Oxjord, SUtmgs t^ter Af. 1850. 

paisoNsaa in contbjcpt. 

An application was made ,to the Lord Ckan^ 
eellor^ under Sir £. Sudden's Act, for the dis- 
charge of a person who lind been committed for 
seizing certain property, the subject of a suit in 
the court, after a receiver had been appointed ; 
and also lor an order, that the costs of the con- 
tempt which the prisoner had incurred, should 
be paid out of the suitors* fund. 

The Lord Chancellor held, that the case did' 
not come within the provisions of the statute. 
Hodder v. Hine^ Sittings after M, 1830. 

EXCEPTIONS. — PRACTICE. 

Evans moved that the exceptions filed by the 
defendant to the plaintiff's bill might be taken 
off the file for irregularity. The ground of the 
application was, that the order had not been 
served in due time. 

Jacob opposed the motion, and contended 
that the onler only reciuired the party excepting 
to obtain the order within six days, but did not 
limit the time for its service. 

The Liord Chancellor held, that the service 
was regular; but as the exceptions vrere for 
scandal and impertinence, and as two of them 
were for isnperunence only, the plaintiff should 
be at liberty to dispute the ground of the Mas- 
ter's report, tlie plaintiff having obtained an 
order for time to answer previously to filing his 
exceptions. — Miiford v. Mitford, Sttmgs s^Ur 
M. IB50, 
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svFficsircy or a flejl. 

The Lord CkaneeBor, after recRpitnlating the 
fiicts of the case, said, ** If it is intended to be 
made a matter of doubt whether a defendant in 
thn court has a right to put a short answer on 
the file, or, in other words, to plead that he is a 
purchaser for a valuable consideration without 
notice of an adverse title, to a bill filed against 
him for a discovery of his title, and the modifi* 
cation of that title, I can only say, such a 
doubt is raised in vain ; for that such a proceed- 
ing is regular — very |>roper, no man can doubt | 
and the current of all the authorities prove it. 
80 much then as to the point of substance, and 
now as to the ground of form. 

It is laid down, that in a plea of a purchase 
for a valuable constideration, the defendant must 
in all cases swear that the person throueh whom 
he cIaimedH>elieved, that at the time of bis pur- 
chase the party who so sold to him had a title 
to the property be sold. Now, though in this 
ease the defendant does not so swear,! think he 
goes fully up to that, coupling one averment ^ 
with another in bis plea; nay, more, he posi^ 
tively swears, that hb vendor believed so and so. 
Now that would be very hazardous swearing, 
and such as, if untrue, peijury could be very 
easily assigncid upon. I think, therefore, the plea 
should be allowed. — Jackton v, Rowe^ SiUmgt 
^M. T. 1850. 

ROLLS COURT, 

CUSTOMAKT rEEEHOLD. — MORTOAOE. — 
1LLB01T1MACT. 

The plaintiff's husband, who was the ori^nal 
plaintilC being seised of a customary freehold 
estate of inheritance, situated in the manor of 
Taunton, late Priory, in Somersetshire, mort- 
gaged it to a person of the name of Ball, now 
deceased, and he being illegitimate, letters of 
administration of his persomu estate and effects 
were eranted, o'n behalf of the crown, to the 
defenofint Maule, who claimed to be entitled to 
thepntieipal and interest due upon the mort- 
gage; \he defendant Kinglake, however, as lord 
of the manor, issued his warrant of seizure, and 
brought his action of ejectment to recover the 
esute, as having escheated to bim by reason- of 
the illegitimacy of the mortgagee, and the mort- 
gage money not having been paid to him in hb 
Bfetime; Weaver, therefore, filed his bill asuiMt 
the loid of the manor and the defendant Maiile, 
praying a re^nrrender on payment of the prin- 
cipal aad interest to the latter or the lord of the 
manor, as the Court should direct, and for an 
injunction to stay the lord's proceedings. The 
suit having abated I7 the death of the original 
phuntifi^ was revived by his widow as his admini- 
atratrix and customary heir, and came on to be 
heard on the sd instant, when the following 
«ases were cited : Howard v. Parllett, Hob. 181.; 
^ W. Blackttone, 763.; Bwgtu v. Whetd, 
1 Ed. S39. ; PawlH v. Aiiortuy Generai^ Hard. 
^S, ; Henekman v. AUomey 6eneral^ 8im. and 
Stuart ; Altomev General v. Reepe, Atkina; and 
the Master of the Rolb took time to look into 
them before he delivered his iudgment. 

Thu day hb Honour gave tud^^t, declaring 
the plaintiff entitled to redeem the estate as 
against beth defendanta, and directed the defepd- 



ent Kinglake to re-^rant toor iMlmit theoriginaL 
plaintiff and hb heirs, accordina to the custom 
of the manor, on payment of the principal and 
interest and oosts of suit to the defendant Maule, 
and of the fines to the lord ; or if the plaintiff 
should not pay the lord, then to grant to or. 
admit the defendant Maule, on payment of the 
usual fines upon the trusts of the mortgage deed 
to Ball; and in that case the plaintiff to be fore- 
closed on nonpatent to the defendant Maule 
of the fines, principal interest, and costs of suit. 
And his Honour refused to give the defendant 
Kinglake his costs, and, on account of the novelty 
of ue case, woiUd not order him to pay costs* 
At the Hoiit.^ Weaver v* Ktngiake, 18th Dec. 
1830. 

VICE chancellor's COVRT. 

BANKaUFTCY. 

A petiUon waa presented for the purpose of 
aupeneding a commission of bankniptcy that 
had been issued against Stephen Price, formerly 
leasee of Dniry Lane Theatre. The (question 
was. Whether Price had been a trader within the 
meaning of the bankrupt laws ? 

It appeared, from a statement made by Pric^ 
that during the time that he waa lessee, be was 
in the habit of buying theatrical publicationai 
and selling them again to the public who fre- 
quented the theatre, and that he was also pro- 
prietor of the copyright of the &rce called Sim^ 
son and Co. 

The affidavit of William bunn sUted that 
Price had carried on the business of a bookseller^ 
printer, and publisher; that he (Dunn) had been 
nis treasurer, arid had paid the expenses attend- 
ing the same. 

The affidavit of William Barrymore, who had 
been employed by Price in the purchase and sale 
of theatrical woras; and that of Mary Chapman, 
who kept a fruit-stand in the saloon of the the- 
atre, went in corroboration. 

The Vice Chanceiior held, that the buying and 
selling were of such a nature as to constitute 
trading under the bankrupt act. Petition dis- 
missed. — Ejcparte Reay m r^ Friee^ 3f. T, 
1830. 

COURT OF kino's BENCH. 

nsuvBfty or PAnaa. — attornst. 

On a motion for a rule to show cause why m 
Mr. Andrewea, an attorney, ahould not deliver 
up to a Mr. Moxon, or hb attorney, certain in- 
denturea of lease and release and settlement, and 
other papers relating to the property mentioned 
in the said indentures, the following facts were 
disclosed : — Mr. Andrewea, the attorney, against 
whom the application waa made, in 1805 mar- 
ried one Mary Wasborough, since deceased. 
The marriafe settlement waa prepared by hini» 
and lodged for safety in hb hands. By it certain 
property waa limited to the uae of the wife, after 
ner to the uae of the childreo of the naairiage^ 
under certain reatrictiona; and in caae of only 
one child being bom or aurviraift then lo hb or 
her aole uae, dec. The wife die<C Mid the only 
surviving son attained the age of twenty-oneu 
The present applicant, Mr. Moxon» the anrriving 
tniatoe iwder the above-nentioaed nMrriage 
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settlement, was anxious to discharge himself 
from the trusts thus eonfided to him, and there- 
fore applied to Mr. Andrewes to deliver up the 
settlement. This be refused ; and the present 
motion was accordingly made against him, on 
the ground of his havine prepared the settle- 
ment in his professional cnaracter, and taken no 
interest under it. 

The Court observed, that this was a very dif- 
ferent application from that usually made against 
attorneys. Mr. Andrewes was a party named in 
the settlement ; and after such a lapse of time 
ifie Court could not interpose. — Rule refused. 
Littledale J. — Exparte Moxon^ M. T, 1830. 

MANDAMUS. 

A motion for a mandamus to the Mayor of 
Liverpool, commanding him to admit a person^ 
named Curson as a freeman of the borough of 
Liverpool, he having regularly served his appren- 
ticeship, which, according to the custom, entitled 
him to his freedom, being made ; and it appear- 
ing that the object of the application was, that 
the applicant might be enabled to vote at the 
ensuinje election, which would take place in a 
week from the time of making the motion. 

The Court ^nted a rule absolute in the first 
instance. Littledale J. — Exparte Curson, 
M, T. 1830. 

ATTOaNET. — COUaT OF CONSCIEMCE ACT. — 

COSTS. 

A rule was obtfuned bv a defendant to show 
cause why the plaintiff should not be deprived 
of costs under the London Court of Conscience 
act, 39 & 40 Geo. 5. c. 104. s. 12., on the 
grounds of the debt recovered not amounting to 
more than 5/. Both the plaintiff and defendant 
were attorneys of the King's Bench. The debt 
arose within the jurisdiction of the London 
Court of Conscience acty and the sum recovered 
was lA 5i. 

On showing cause against the rule, it was 
contended, that, as an attorney, the plaintiff was 
not compellable to sue in the Court of Conscience 
for a debt amounting to, or less than, 5/.* It 
was true, an attorney might waive his privileges 
and sue by other process, and then he must be 
regarded as suing as any other person. t But 
here, perhaps, it would be said, that the plaintiff 
In proceedm^ by bill, and not by attachment, 
had waived his privilege. But it could not be 
said that he had waived his privilege, since 
he was forced by law to proceed by bill, and 
could not proceed by attacnment of privilege^ 
He, therefore, not having waived his privilege, 
roust be regarded as in full possession of it, and, 
therefore, not within the Court of Conscience 
Act. The present rule must consequently be 
dischai^ed. 

In support of the rule it was submitted, that 
it was of no importance whether the plaintiff 
waived bis privil^e of his own accord, or was 



• Board v. Parker, 7 East, 47. 

t Hetherington v. Lowth, a Str, 857.; Parker, 
one, &c. V. Vaughan and others, 2 Bos. & Pul. 29. 

X Ratcliffe, one, &c. v. Besley, 2 Str. 1141.; 
Barber, one, &c. v. Palmer, one, &e: 6 T. R. 524. 
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obliged to do io by the niltf of la:w. He was 
still in the situation of a eonunoa person, and, 
therefore, as the debt was within the jurisdiction 
of the London Court of Conscience act, and as 
less than 5/. had been recovered, the plalatiff 
was not entitled to his costs. 

The Court was of opinion, that, as it appeared 
by the cases, an attorney not suing by attach- 
ment of privilege sued as a common person, and 
was not entitleid to the privileges of an attorney; 
and as here his privii^e was, in consequence of 
the rule of law, lost, he must be considered as 
a private person. Then, as a private person, he 
was not entitled in such a case to have his costs. 
The rule must, therefore, be made absolute. — 
Rule absolute. Littledale J. — Bum v. Pasmore, 
M. T. 1830. 

IMFAaLANCES. 

A rule had been obtained, calling on the plain- 
tiff to show cause why the declaration, and all 
sul)sequent proceedings, should not be set aside 
for irregularity, and in the mean time all pro- 
ceedings be stayed. The facts were these : — The 
defendant was arrested on a iatUai, returnable 
on the third return of Easter term. On the 
22d of May, which was two days before the end 
of that term, bail was perfected. No declaration 
was delivered in Easter term, or in Trinity term, 
but on the 2d of November, before the essoin 
day, it was delivered. On the 8th a demand of 
plea was served. The defendant did not plead, 
and judgment was accordingly signed. 

On showing cause, it was observed, that the 
rule with respect to imparlances in such cases 
was, ** where the process is returnable before 
the last return of the term, but the declaration 
is not delivered or filed, and notice thereof g;iven 
four days, exclusive, before the end of the term^ 
the defendant, if completely in court, is entitled 
to an imparlance, and must plead within the 
first four days of the next term, provided the 
declaration be delivered or filed, and notice 
thereof given before the essoin day of that term, 
otherwise the defendant will be entitled to im- 
parl to the subsequent term." * There was, in 
tact, no rule where the whole of the term im- 
mediately subsequent to that in which the pro- 
cess was retuniable was allowed to pass without 
declaring. But since, if the plaintiff did not 
declare before the last four daj^s of Easter term, 
but did declare before the essoin day of Trinity 
term, the defendant must plead within the first 
four davs of Trinity term ; by analogy, if the 
plaintiff'^did not declare before the four last days 
of Trinity term, but did declare before the essoin 
day of Michaelmas term, the defendant must 
plead within the first four days of Michaelmas 
term. Now here the declaration had been deli- 
vered before the essoin day of Michelmas term, 
it not having been delivered previous to the last 
four days of Trinity term, and therefore, the de- 
fendant was not entitled to an imparlance to 
Hilary term. The proceedings were therefore 
regular. 

[n support of the rule it was contended, that 
the plaintiff having allowed the whole of Trinity 
term to slip by witnont taking any step, he ought 

* Tid. Prac^ v. L p. 466. ed. 9. 
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to be placed iri a wnrse situation than that in 
which he would have been if he had proceeded 
according to the usual course- 

The Court observed, that the practice certainly 
always was, as stated, in opposition to his rt^le. 

The Matter confirmed the opinion of the 
Court. 

Under the special circumstances of the case, 
the rule was made absolute for setting aside the 
judgment on terms. Littledale J.-^-Snath v. 
Haddon^ M. T, 1830. 



BANKBC7PT. 

Where a bankrupt's estate under a second 
commission had not paid 1 5f. in the pound, and 
where, consequently, his future estate and effects 
Ycsted, under the 6 Geo. 4. c. 16. s. 127., in his 
assignees, the Court refused to set aside a Ji. fa, 
issued b^ a creditor against the bankrupt's effects, 
on application by the banknipt. Littledale J.— 
King V. GaikelL, M, 7".. 1830. 



OLD warhant qf attobnet. 

The Court allowed judgment to be entered 
up on an old warrant of attorney, on the appli* 
cation of the executors of the party to whom it 
was executed^ the words of the warrant being 
^ at the suit of the said Samuel Smith, his exe- 
cutors or administrators." Littledale J. -^ M, T. 
1830. 



sheriff's indismnitt. 

Where one of two persons living on the same 
premises had become bankrupt, and a judgment 
creditor had put in 9.fi. fa, against the goods of 
both, and notice by the assignees of their title 
was given to the sheriff'who had seized, time was 
given for returning the writ, until an indemnity 
should be given, as it would be exceedingly dif- 
ficult for the sheriff' to distinguish between the 
goods of the defendant, who was a bankrupt, 
and those of him who was not. Littledale J. — 
Soktri V. Randall 9Xi(i Gray — M, T. 1830. 



ATTORNEYS* SIGNED BILL OF COSTS. 

The plaintiffs and the defendant were attor- 
neys, and the action was brought, amongst other 
thmgs,for the amount of a hill of costs, contain- 
ing proper and not agency chaises, and which 
had not t>een del iverea signed previously to the 
comniencenient of the action. The defendant 
having objected to the plaintiff''8 right to recover, 
owing to this omi^ion, they relied upon the ex- 
ception contained in the act of S Geo. IL c. 23. 
$ S3, (subsequently made perpetual), whereby 
it was enacted in substance, that that act should 
not extend to any bill of fees, &c. due from any 
attorney or solicitor to any other attorney or 
folicitor or clerk in court ; but any such attor- 
ney, solicitor, or clerk in court might use such 
remedies for the recovery of his fees, &c. against 
such other attorney or solicitor, ag he might have 
done before the making oftuch act. The defend- 
ant in reply insisted that the plaintiff* must still 
he nonsuited, because, before the passing of that 
act, viz. by the 3 Jac. L c. 7. s. 1. it is enacted, 



that ^ al( atfornejirs and solicitors shall give a' 
true bill Unto their masters or clients, or their 
a88i<;n8, of all -charges concerning the suits which 
they have for them, subscribed with their hands 
and names, before such time as they or any of 
them shall charge their clients with any the 
same fees or charges ;" and Lord TenterdeUy after 
some consideration, held the objection fatal; 
but the plaintiffs had a verdict on their, money 
counts, on a ground altogether distinet from 
their bill of costs. — Heming and Bajtter v. Wil-. 
ton. And see Jonei v. Price, 1 Selw. N. P. 1 60» 
Doug. 199. (note); Bridell v. Francis, Peake, 
N. B. 1, 2. 1 Esp. Rep. 221. 



COURT OF COMMON PLEAS^ 
COSTS. 

The defendant was the lessee or agent of the 
Earl of Pomfret, who claimed a toll for cattle. 
The plaintiff disputed the toll, and, some sheep 
having; been distrained, brought an action to try 
the right. Upon investigating the earl's title, 
the defendant was advised he could not main* 
tain the distress, but must bring an action for 
the toll. A plea of general issue had been 
pleaded, but withdrawn, and a summons taken 
out to stay the proceedings. At the hearing of 
the summons it was arranged, that the defend- 
ant should pay the cottt of the action as between 
attorney and client. On the taxation before the 
prothonotary, a considerable amount of costs 
was allowed before the commencement of the 
action. 

The question before the Court was, Whether 
the whole of the costs payable by the plaintiff* 
to his attorney ought to be allowed, or those, 
only since the commencement of the action ? 

The Courts under all the circumstances, con- 
firmed the taxation. 

BotweU V. Norman, M, T, 1830.* 



PREROGATIVE COURT. 
REFORM. 

Sir J, i^tcAo// suggested the propriety of mak- 
i|ig some alterations in the mode of giving evi- 
dence in cases which came before the Court. 
Every member of the profession must be per- 
fectly aware, that a large portion o^ the evidence 
adduced was, to say the least of it, entirely 
useless. If evidence taken upon the condidit 
were to be at once published, parties would be 
spared a great deal of expense and disappoint- 
ment ; and, generally speaking, the mass of evi- 
dence would be diminished. Reforms were in 
progress in the proceedings of other courts, and 
it was impossible to resist some alteration in 
that. It must be admitted that improvements 
in practice bad been already effected there; but 
it would not do to stop short while such im- 
mense and voluminous masses of unnecessary 



* This case was reported in Vol. I. p. 126., 
but the above point was not then adverted to. 
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eyideooe were from time to time introduced. 
He inrited the Bar to oflfer whatever lOgKestions 
they might think proper, with a view to the in- 
trodaction of salutary reforms. 

The JHn^t Advocate reminded the Court of 
the improTemeut which had been adopted in 
taking depositions in the first person. 

Sir J. Niekolt said that it was undoubtedly an 
improvement ; but it was one which went only a 
short way. The learned Judge added, that he 
had sat upon that bench for too long a period, 
not to feel a deep interest in what concerned 
the interest of the public, and related to the 
profession generally. Dee, 6. 1850. 



MISCELLANEA. 



LAW AOAINST A MAN SPEND ZNO IIOKB THAN 

HE HAS. 

During the protectorate of Cromwell (1657) 
an act of parliament was passed, entitled ** An 
act for punishing of such persons as live at high 
rates, and have no visible estate, profession, or 
calling, answerable thereto.** The preamble re- 
cites, that "divers lude and dissolute persons 
in this commonwealth live at very high rates and 
great expenses, having no visible estate, &c, to 
maintain themselves in their licentious, loose, 
and ungodly practices, but make it their trade 
and livelihoioa to cheat, deboyst, cozen, and de- 
ceive the young gentry and other good people 
of this commonwealth.** Thf authority given 
to magistrates under this act was curious. Every 
justice of the peace, mayor, or head officer, 
might issue his warrant to bring such persons 
hefo/e him, and require bail for their appearance 
at the next general sessions, and in default of 
such bail commit them to prison. The^ were then 
to be indicted at the said sessions '* for living at 
high ratefl and great expenses, having no visible 
estate,'* &c,; and upon conviction they were 
committed to hard labour for three months. 
Upon a second conviction they were to be com- 
mitted as aforesaid, and detained until discharged 
by the justices in open sessions. If this law were 
now in force, how crowded would be the House 



ofCorraction! How eoAStantiy would the tread* 
mill be kept in motion I How would the com- 
pany at our fashionable hotels, theatres, and 
promenades, be thinned 1 The revival of the 
law would excite as great a commotion in Bond 
Street and Brighton, as Lord Wynford*s bill is 
likely to. create "on the other side of the water." 
Literary PanoramOfJuly, 1819. 

AN IBBITABLK LAWYXR. 

Talent and learning are insufficient of them- 
selves to form either a good practitioner or a 
good judge. There is another oualification re- 
ouisite — command of temper. Without this, the 
finest natural powm, and the most profound, 
accurate, and extensive knowl^ge^ will fre(|uently 
serve onlv to involve their possessors in diffi- 
culty. The instance of Baron Wbston, related 
by KoGia North, is not without parallel. 

"He was,*' says North, "^a learned man, not 
onlv in the common law, wherein he had a refined 
and speculative skill, but in the civil and imperial 
law, as also in history and humanity in general. 
But being insupportably tortured with the gout, 
became of so touchy a temper, and susceptible 
of anger and passion, that anv unreasonable op- 
position to his opinion would inflame him so 
as to make him appear as if he were mad ; but 
when treated reasonably, no man was ever more 
a gentleman, obliging, condescensive, and com- 
municative, than he was. Therefore, while a 
Cractiser, he was observed always to succeed 
etter in arguing solemnly, than in managing of 
evidence ; for the adversary knew how to touch 
his passions and make them disorder him, and 
then take advantage of it." — Exameu, p. S6$. 

LBGAL CHRI0TMAB B0ZB8. 

In the Report of the Commissioners for en- 
quiring into the duties, salaries, and emoluments 
of the judges, Ac. of the courts of justice in 
Endand, it appears that the Lord Chief Jostioe 
of uie Court of King*s Bench, ** according to an- 
cient usage," receives annually at Christmas four 
yards of broad cloth firom Blackwell Hall, and 
thirty-six loaves of sugar presented to him by 
particular officers on the plea side of the Court; 
and that each Puisne judge recdves annually 
from the same officers a small sUver plate and 
eighteen loaves of sugar.— >£iforaiy Panorama^ 
Dec. 1816. . 
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SKETCHES OF THE BAR. No. H. 



SIR CHARLES WETHERELL. 

An English court of equity is the most un- 
&?ourable arena for rhetorical display that 
can well be conceived. In the courts of 
common law, where the jurisdiction is not 
confined to dry questions of property, but 
embraces every topic that is connected 
with the feelings, and the passions, as well 
as the interests of mankind, — and where, in- 
stead of impassive paper testimony, wit- 
nesses of flesh and blood infuse some portion 
of humanity into the proceedings, these 
circumstances, together with the habit of 
addressing juries, have no inconsiderable 
tendency to promote a popular style of 
oratory. But a Chancery suit usually con- 
tains as little pabulum for eloquence, as the 
British constitution is represented by Lord 
Brougham to afford for the revolutionist, 
who must of course be carefuUy distin- 
guished from the reformer. To whom, 
moreover, can a pathetic, an imaginative, 
or a humorous appeal be addressed by 
the Chancery advocate with the slightest 
prospect of producing any effect, unless, 
indeed, it be to some reporter in his novi- 
tiate, or to the junior and as yet unsophis- 
ticated articled clerk of a solicitor? Tlie 
public in general cautiously avoid entering 
the court, probably on account of the pro- 
verbial difficulty of getting out of it again, 
and considering it as a kind of trap, which 
cannot be approached with any degree of 
safety ; and as for his Lordsliip himself, one 
might as reasonably attempt to excite a 
sensation in the woolsack, as to influence 
him by any thing but the purest matter of 
fact, and the driest reasoning. The Chan- 
NO.XI. (second edition.) 



cellor in his official capacity does not pos- 
sess any feeling whatever ; for there is in 
his case, no occasional passing of sentences 
upon convicted criminals, to give a fillip 
to his human sympatliies. He is the very 
impersonation of justice; only that he is 
not blind but deaf; for he takes home the 
papers to read, but will not listen to the 
voice of eloquence^ <' charm she never so 
wbely." 

These adverse circumstances, however, 
have no effect at all, in subduing the mer- 
curial spirit of the celebrated lawyer, whose 
name stands at the head of this article. 
Whenever he speaks, the grave, austere, and 
technical genius of the Court of Chancery 
is outraged by a profusion of tropes and 
metaphors: epithet is heaped upon epithet, 
like Pel ion upon Ossa ; or rather, the learned 
gentleman runs through an entire gamut 
of them, each pitched a note higher than 
the one preceding. In evolving any com- 
plex idea, he does not usually proceed 
sentence by sentence, afler the fashion of 
ordinary men, but introduces each succes- 
sive step by way of parenthesis to the 
former, until he has crammed matter suf- 
ficient for a moderately long speech into a 
single period, to the great perplexity of his 
auditors, who follow him with breathless 
amazement into so obscure and intricate a 
labyrinth. The dead languages are resus- 
citated, in order to furnish idioms and ex- 
pressions, which the orator arrays in an 
English dress, and then passes them off for 
the vernacular; and the entire mass is 
leavened by a strain of felicitous humour, 
and pointed sarcasm, which, though it may 
not be calculated to throw a very intense 
light upon the subject which he is discusa^ 

R 
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ing, certainly renders him one of the most 
amusing speakers of the day. Conscious, 
perhaps, that his matter is sometimes of 
rather too popular a character to be appre- 
ciated by " his Lordship/* Sir Charles does 
not by any means speak exclusively to the 
court, but seems to consider all those '* be- 
hind him, and on either side of him," 
equally entitled to his attention ; and his 
address is occasionally as sweeping as his 
late Majesty's bow, appearing to include 
every one present, except indeed the pre- 
siding judge himself, upon whom the orator 
ever and anon, in the heat of declamation, 
most irreverently turns his back. 

Sir Charles Wetherell is undoubtedly one 
of the most accomplished scholars at the 
bar ; but he is not generally considered so 
sound a lawyer, or so judicious an advocate, 
as some of his contemporaries. This may 
be owing to his fondness for classical liter- 
ature (with which he evidently possesses 
an intimate acquaintance), interfering with 
his legal avocations, and to a natural 
desire of bringing into action, upon every 
occasion, those attainments which he so 
highly esteems, without duly considering 
whether he thereby promotes the cause 
which he is advocating, or not. His 
speeches may be compared to a numerous, 
but disorderly army of many nations, speak- 
ing different languages, and armed after 
various fashions, scouring an hostile country 
in all directions, and sweeping every thing 
before it, but which is put' to the rout by 
the tactics and discipline of a much less 
imposing force (represented by the close 
and logical argumentation of the late So- 
licitor General) on the very first attack. On 
questions, however, which have not been 
of an exclusively technical nature. Sir 
Charles has ' made some very effective and 
admirable displays. 

Some analogy appears to exist, in the 
case of every lawyer, between his peculiar 
characteristics in court and his conduct as 
a politician, both having their common 
origin in the natural disposition of the man. 
Thus the subtle and acute special pleader, 
well versed in the turns, and shifts, and 
manceuvres, of his profession, usually carries 
his suppleness and his cunning into all his 
public relations; and, on the other hand, 



the manly and straightforward advocate, is 
also the honest and independent senator. 
Perhaps it iis by some such test as this, that 
the friends of Sir Charles Wetherell have 
tried sundry little ambiguities of conduct 
in his early career, which they have been 
disposed to attribute to eccentricity and 
caprice, rather than to any unworthy mo- 
tive. It is certain that whenever he has 
committed any act of what he would him- 
self call outrageous honesty, his language 
has been that of one who is too apt to be 
guided by impulse. There is one principle, 
however, to which he has always stead&stly 
adhered, and which appears to form the 
polar star of his political course; namely, a 
devoted attachment to the existing institur 
tions of his country, and an uncompromis- 
ing resistance to every attempt at altering 
them, whether it be in the way of gradual 
change or of sweeping innovation. It will 
no doubt be considered by many, that his 
opposition to all measures of reform, of what 
nature or kind soever, is something too 
indiscriminate ; but the above fact is ad- 
duced as an instance of his honesty, rather 
than of his discretion. On this score, at 
least, he may claim credit, for the most firm, 
and inveterate consistency. 

SUMMARY OF RECENT STATUTES. 



THE NEW FORGERY ACT. 

[1 WiL. 4. c. 66. 23d July, 1830.] 

One of the most important statutes passed 
in the last session, was the bill consolidating 
and amending the law of forgery. It is a 
practical proof that the legislature is now 
arriving at the conclusion, that the crime 
of forgery is not deserving, in all cases, of 
so severe a punishment as death. That 
punishment is still retained in several in* 
stances, but is abolished in an almost infi- 
nite number. After giving an analysis of 
the act, we shall point out the pnncipal 
changes in the law which it has effected. 

Sect. 1 . No forgeries, or their connected of- 
fences, which, by the existing law, ore punishable 
with death, shall be any longer so punishable^ 
unless made so by this act ; but persons guilty 
of such offences, shall be liable to transportation 
for life, or for any term not less than seren 
years, or imprisonment for not more than four, 
nor less than two years. Nothing in this act 
to affect the law relating to coin. 

Sect. 2. Forging, &c. the great seal of the 
United Kingdom, privy seal, privy signet, sigi 
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manual, Scotch Union seals, great or privy seal 
of Ireland, — treason, and capital ; proceedings on 
this section, not to be afiected by the statute of 
William III. ** For regulating trials in cases of 
treason and misprision of treason," or by the 
statute of Anne, " For improving the union of 
the two'klngdom&'' 

Sect. 3, Forging, Ac, Exchequer bill or deben^ 
hirr, East India bond, bank note, bank bill of 
exchange, bank post bill, bill of exchange, pro- 
missoiy note for payment of money, or any en- 
dorsement or assignment thereof, or any accept- 
ance of any bill of exchange, will, testament, 
codicUy or tettamefdary wriUag^ undertaking, 
warrant, or order for payment of money, — 
capital. 

Sect. 4. Foiging, Sec, any writing, however 
designated, if capital by any act now in force, 
and if in law a will, codicil, bill of exchange, 
&c. within the true intent and meaning of this 
act, — capital. 

Sect. 5. Making false entries in the books of 
account of the Bank of England, and South Sea 
Compatw, or falsifying the accounts of the owners 
of stocky &c. in those books ; or transferring 
the said stocks, &c. in the names of persons not 
the true owners, -^capital. 

Sect. 6, For^ng, &c, a transfer of any share or 
interest of or in any stock, &c. transferable at 
the Bank of England or South Sea House, or of 
or in the capital stock of any body corporate, S^c, 
now^ or hereafter to be, esiabHihed by charter or 
Oct of Parliament : forging, &c. power of attor- 
ney or other authority to transfer such stock, 
&c. or to receive dividends in respect of the 
same, or demanding or endeavouring to have it 
transferred, or to receive any dividend on it, by 
virtue of such authority; or personating the 
owner of such stock, &c. thereby transferring 
his share in such stock, or receiving money in his 
stead, — capital. 

Sect. 7. Personating the owner of any. of the 
above stocks, and thereby endeavouring totrans- 
fer any share or interest in the same, or to re- 
ceive any money due to such owner, by such 
personation, — transportation for life or not less 
than seven years, or imprisonment for not more 
than four nor less than two years* 

Sect. 8. Forging, &c. the name or hand-writing 
of a person purporting to be an attesting witness 
to the execution of any power of attorney men- 
tioned in s. 6., — ^ transportation for seven years, 
or imprisonment not exceeding two years nor less 
than one. 

Sect. 9. Clerks in the Bank of England and 
Sotdh Sea Company knowingly making out a 
dividend warrant for more or less than the per- 
son in whose favour such warrant is made out 
is entitled to, — liable to transportation for seven 
years, or imprisonment for not more than two 
years nor less than one. 

Sect. 10. Forging, &c. any deed, bond, or 
writing obligatory, court roll, copy of court roll 
relating to any copyhold or customary estate, ac- 
quittance, or receipt for money or goods, or 
accountable receipt for money or goods^ or for 
any note, bill, or other security for payment 
of money, or any warrant, order, or request for 

1 iv3ry or transfer of goods, or for t'le deli* 



oery of any note, bill, or other security for payment 
of money, — transportation for life or not less 
than seven years, or imprisonment for four and 
not less than two years > 

Sect. 11. Fraudulently acknowledging any re- 
cognisance or bail in the name of another, lo^ 
thcr such recognisance or bail in either case be 
or be not filed; acknowledging any fine, recoveiy, 
cognovit actionem, judgment, deed enrolled, — 
trans^rtation for life, or not less than seven 
years, or imprisonment for four and not less 
, than two years. 

Sect. 18. Knowingly purchasing, receiving, or 
having in possession any forged bank note, bank 
bill of exchange, or bank post bill, or blank 
bank note, blank bank bill oi exchange, or blank 
bank post bill, of the Bank of England, — trans- 
portation for fourteen years. 

Sect. 15. Making, having, or using, without 
lawful excuse, any instrument for making paper, 
with the words " Bank of England" visible in 
the substance, with curved or waving bar lines, 
or with the laying wire lines in a waving or 
curved shape, or any number, sum, or amount 
expressed in a word or words in Roman letters, 
visible in the substance; or manufacturing, using, 
selling, exposing to sale, uttering, or disposing o\\ 
or knowingly having such paper in possession ; 
or by contrivance causing the words " Bank of 
England" to a()pearvisible in the substance of any 
paper, or causing the numerical sum or amount 
of any bank note, bank bill of exchange, or bank 
post bill, blank bank note, blank bank bill of 
exchange, or blank bank post bill, in a word or 
words tit Ronian tellers^ to appear visible in the 
substance thereof, — transportation for fourteen 
years. 

Sect. 14. Nothing herein contained shall pre- 
vent any person from issuing any bill of exchange 
or promusory note, the amount expressed m 
guineas, or in a numerical figure or figures d^ 
noting the amount in pounds sterling, visible in 
the substance of the paper; nor from making, 
using, or selling paper having waving or curved 
lines, or other aevices in the nature of water- 
marks, visible in the substance of the paper, not 
being bar lines or laying wirelinesj if not so con- 
trive as to form the texture of the paper, or to 
resemble the waving or curved laying wire lines 
or bar lines, or the water-marks of the paper 
used by the Bank of England. 

Sect. 15. Engraving on any plate or material 
any promissory note or bill of exchange purport- 
ing to be a bank note, bank bill of exchange, or 
bank post bill, or part thereof, or blank bank 
note, &c. of the Bank of England, or using such 
device for making or printing any bank note, &c. 
or having in possession such device, or putting 
off or having in possession any paper on which 
any blank tmnk note, &c., or part of any bank 
note, &c. shall be impressed, — transportation 
for fourteen years. 

Sect. 16. Engraving or making on any plate or 
other material, any word, nutnber, figure, charac- 
ter, or ornament, the impression takfen from which 
resembles, or b apparently intended to resemble, 
any part of a bank note, &c. of the Bank of 
England, using such plate, &c., having in posses- 
sion such plate, &c. putting off, ftc. paper on 

R 2 



1^ 



Summary of Reeeni SiaMB9*'^ Forgery^ 



-which there is such an impression, having such 
paper in possession, ~- transportation for four- 
teen years. 

Sect. 17. Making or usin^ any instrument for 
the manufacture ofpaper, with the name or firm 
4)f any person or persons, body corporate, or 
company, carrying on the business of bankers 
(other than and except the Bank of England), 
appearing in the substance of the paper ; having 
suck instrument in possession; manufacturing, 
using, selling, or exposing to sale, putting off, 
having in possession such paper, or causing such 
name of lirm, &c. as above mentioned, to appear 
in the substance of the paper, on which the same 
shall be written or printea, -^ transportation for 
fourteen years and not less than seven, or im- 
prisonment for not more than three years nor 
less than one. 

Sect. 1 8. Enmving or making on any plate, &c. 
any bill of exchange or promissory note, or any 
part thereof, purporting to be such bill of ex- 
change, &c. as were mentioned in the last 
section ; engraving, &c. any word or words re- 
sembling, or apparently intended to resemble, 
any subscription subjoined to any bill of ex- 
change or promissory note issued as aforesaid ; 
using or having any such plate, &c., or part 
thereof; ofiering or putting ofi^ or having any 
such paper, on which is an impression of any 
partofsUch bill, &c., or of such subscription, — 
transportation for fourteen years and not less 
than seven years, or imprisonment for not more 
than three years nor less than one. 

Sect. 19. Engraving or making upon any plate, 
Ac, any bill of exchange, promissory note, un- 
dertaking, or order for payment of money, or 
any part thereof, in whatever language or /on- 
guages, beingf or not, or intended to be^under seal, 
purporting to be such instrument of any fo- 
reign prince or state, or any minister or officer 
in the service of any foreign prince or state, 
or any body corporate, or of the like na- 
ture, constituted or recognised by any foreign 
prince or state, or of any person or com- 
pany of persons resident in any country not 
under the dominion o( his Majesty ; using or pos- 
«essing any such plate, &c. ; offering or putting 
iff, or possessing paper, on which any part of 
auch foreign bill, &c. is impressed, ^-transport- 
iition for fourteen years, and not less than seven 
years, or imprisonment for not more than three 
years nor less than one. 

^ Sect. 20. Inserting any false entry in any re- 
gister of baptisms, marriages, or burials; uttering 
as true any forged copy of an entry in such re^ 
gister; uttering any forged entry as true; de- 
stroying, defacing, or injuring, or permitting to 
be destroyed, &c. any such register or part 
thereof; forging, altering, or uttering, knowing 
it to be forged or altered, any license of mar- 
Hag?* — transportation for life, or for seven 
years, or imprisonment for not more than four 
years nor less than two. 

Sect. 21. Rector, vicar, curate, or officiating 
ininister of any parish, allowed to correct errors 
in the before-mentioned registers. 

Sect. 22. Inserting in any copy of any register 
transmitted to the registrar of the diocese any 
false entry of any matter relating to any baptism, 
marriage, or burial ; or forging, or altering, or , 



uttering, knowing it to be forged or altered, an? 
copy thereof, or wilfully signing or verifying sncb 
copy, — transportation for seven years, or impri- 
sonment for not more than two years uor less 
than one. 

Sect. 25. The punishments provided by 5 Eliz. 
c. 1 4. repealed, and transportation for not onore 
than fourteen years nor less than seven, or im- 

fi^isonment for not more than three years nor 
ess than one, substituted. 

Sect. 24. All forgers and utterers may be dealt 
with in the county where they are apprehended 
or are in custody, as if their offence were coas- 
mitted there; accessories before and after the 
fact in felony, and persons aiding, abetting, or 
counselling the commission of any offence, if a 
misdemeanor, may be. dealt with, and offence 
charged to have been committed, in any county 
in which the principal mav be tried. 

Sect. 25. Principals in tne second degree, and 
accessories before the fact, in felonies punishable 
under this act, liable as principals in the first 
d^ree ; accessories after the fact liable to im- 
prisonment for any term not exceeding two 
years. 

Sect. 26. The Court may superadd hard labour 
and solitary confinement to the punishments 
directed to be inflicted on offences against this 
act. 

Sect. 27. The jurisdiction of the Admiralty 
saved. 

Sect. 28. Where having any matter in the 
custody or possession of any person is in thb 
act expressed to be an offence, if any person 
shall have such matter in his personal custody 
or possession, or knowingly and wilfully have it 
in any dwelling-house or other building, lodging, 
apartment, field, or place, open or enclosed, 
whedier belonging to or occupied by himself or 
not, whether for his own use or the use of another, 
such person shall be deemed to have such matter 
in his^ custody or possession within the meaning 
of this act; where the committing any offence 
with intent to defraud any person whatsoever is 
made punishable by this act, in every such case 
the word " person^' shall be deemed to include 
his Majesty, any foreign prince or state; body 
corporate, company or society of persons not 
incorporated, person or number of persons in- 
tended to be defrauded by such offence, whether 
residing or carrying on business in England or 
elsewhere, under the dominion of his Majesty or 
not ; and it shall be sufficient in any indictment 
to name one person only of such comnan)*, so- 
ciety, or number of persons, and to allege the 
offence to have been committed with intent to 
defraud the person so named, and another or 
others, as the case may be. 

Sect. 29. Act not to extend to Scotland and 
Ireland. 

Sect. 50. Where the forging or uttering any 
writing or matter is in this act expressed to be 
an offence, if any person shall, in England, forge 
or utter any such writing or matter, in whatso- 
ever place or country out of England, under the 
dominion of his Majesty or not, such writing or 
matter may purport to be made or may have 
been made, and in whatever language or lan- 
guages the same or any part thereof may be ex- 
pressed, every such person shall be deemed an 
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offender within this act, and punishable as if the 
writing or matter bad purported to be made or 
had been made in England ; and if any person 
shall, in EngUnd, forge or utter any bill of ex- 
change, promissory note for the payment of 
money, indorsement on, or assignment of, any 
bill of exchange or promissory note for the pay- 
meRt of money, acceptance of bill of exchange, 
undertaking, warrant, or order for the payment 
of money, deed, bond, or writing obligatory for 
the payment of money, (whether made only for 
the payment of money, or the payment of money 
with some other purpose,) in whatever place or 
coontry out of England, under the dominion of 
his Majesty or not, the mone^ payable or secured 
by such biH, note, underCaking, warrant, order, 
deed, bond, or writing obligatory, may be or may 
purport to be payable, and in whatever lansuage 
or languages the same or any part thereof may 
be exprened, and whether such bill, note, un- 
dertaking, warrant, or order, be or be not under 
seal, eyery such person shall be deemed an of- 
fender within this act, and punishable in the 
same manner as if the money nad been payable 
or bad purported to be payable in England. 

Sect 31. After repealing several acts relating 
to forgery, after the 80th of July, in England, it 
directs, that ofiences committed before that day 
shall be punishable according to the then ex- 
isting law; provided that if Such offences are 
punishable with death by that law, but not so 
punis'hable by this act, they shall be liable to 
transportation for life, or not less than seven 
years, or imprisonment with or without hard la^ 
hour for not more than four years or less than two. 

Sect 5S. The act to commence operation on 
the 2 1st of July, in the year 1830. 

With respect to the mode in which this 
act is drawn, it may be observed that the 
wording is more concise than that of the 
repealed statutes relating to forgery. The 
intent in committing any of the offences 
mentioned ia it isstated in the various sec- 
tions *< with intoat to defraud any person 
whatsoever.*' This is more general than 
the language of most of the former acts, 
and saves repetition. The 27th section 
pomts out the construction to be put on 
the word *« person." 

The necessity of showing authority to 
do certain acts, or have certain things in 
possession, where those acts or that posses- 
sion would be lawful if authorised, is more 
explicitly than in former acts thrown on the 
party accused. As nothing is said through- 
out the act of this authority being in writ- 
ing, it is presumed the authority may be 
proved to have been given in any other way. 

Where new provisions are introduced 
into the act, they are marked in italics in 
the analysis. * 

The first section, providing for all forge- 
nes made capital by other acts, would ne- 
cessarily refer to forgeries connected with 
the pay of the navy. They are, Jiowever, 



also proyided for, not inconsistently with 
this act, by 1 1 Geo. 4>. c. 20., which amends 
and consolidates the laws relating to the 
pay of the royal navy. Some inconsistency 
will, however, be found on comparing this 
section and section 1 3. By the first section, . 
where persons committing forgery are liable 
by any act in fbrce to the 'punishment of 
death, and are not punishable with death 
by this act, they may be transported for 
life, &c. By 13 Geo. 3. c. 79. § 1. several 
offences included under the general words 
of that section are capital ; but by sect. 13. 
of the present act those offences are punish- 
able not with death, but with transportation 
for fourteen years only. Two punishments, 
therefore, for the same offences are pro- 
vided. Of course, should any person be 
convicted of any of those offences, he would 
be punished under sect. 13., as that would 
be the more strict construction of this, 
which is a criminal act. A special provi- 
sion having been made in the same act for- 
the punishment of the offence, it must be 
taken that the legislature did not intend it 
to be punished, under the general words of 
the first section. 

No change is effected by sections 2, 3. 
5, 6. Certain additions, however, are made, 
and are printed in italics. 

The punishment. provided in sect. 7. is 
increased from seven years' transportation. 

The offences mentioned in sect. 10. were 
capital by 45 Geo. 3. c. 89. $ 1. The 5 £liz. 
c. 14*. § 2. provided, that persons forging a 
court-roll should be liable to pay the party 
grieved his double costs and damages, and 
to forfeit to the crown the whole issues of 
his lands and tenements during his life, and 
to suffer imprisonment for life. 

The offences constituted by sect. 1 1 . were 
capitsd by 21 Jac 1. c.26. § 2., extended 
by 4 W. & M. c. 4. § 4., and 27 Geo. 3. c. 44. 
§ 4. In Timberly*% case (2 East's P. C. 
1009. 2 Russ. Cr. 482. ed. 2.), which was 
on the construction of 21Jac« 1., it was 
holden, tliat the personatmg bail before a 
judge at chambers was no felony unless the 
bail was filed. The provision in italics in 
the analysis was therefore necessary. 

Most of the offences mentioned in sect. IS. 
were capital by 1 3 Geo. 3. c 79. § 1. The 
provision as to having in possession the* 
paper mentioned in the section is new. 

By the 45 Geo. 3. c. 89. § 7., and 
52 Geo. 3. c. 138. § 5., the authority of the 
Bank of England necessary to exculpate 
the supposed offenders from ihe acts men- 
tioned in sect. 16. must have been in writing. 

The 41 Geo. 3, c. 57. § 1. provided, as a. 
punishment for the first offence in the case 
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set forth in sect. I7.9 imprtisonment for any 
time not exceeding two years, nor less than 
six months, and for the second offence 
seven years' transportatron. 

The punishment by sect. 2. of the last- 
mentioned statute, for the offences stated ii> 
sect. 18., except those with respect to **any 
subscription subjoined," &c. was the same 
as that provided by sect. 1. The punish- 
ment for the latter offences was (by sect. 3.) 
imprisonment for any time not exceeding 
three years, nor less than twelve months ; 
second offence, seven years' transportation. 
The provisions as to using any plateon which 
<< such subscription," &c., or uttering, or 
having in possession paper on which ** any 
such subscription," &c. are new. 

Tlie 43 Geo. 3. c. 139. § 2. made the of- 
fence mentioned in § 19. a misdemeanour, 
punishable for the first offence with impri- 
sonment not exceeding six months, nne, 
and private whipping, or one or more of 
these punishments; second offence, four- 
teen years' transportation. The authority 
to do the acts stated in that statute must 
have been in writing. 

As to offences under sect. 20. it is to be 
observed, that by the 4 Geo. 4. c 76. § 29. 
(the marriage act) the forging or altering 
the register of marriage must have been 
" with intent to elude the force of that 
act." The destroying or defacing of the 
register must have been ** with intent to 
avoid any marriage, or to subject any 
person to any penalties of the act." By 
52 Geo. 3. c. 146. § 14. the words were 
" knowingly and wilfully," and " wilfully." 
By this latter statute, those offences were 
punishable with transportation for fourteen 
years. By the 4 Geo. 4. c. 76. § 29. the 
offences relating to marriage registers were 
punishable with transportation for life. 

In sect. 22. the enactment against " ut- 
tering, except as to marriage registers, is 
new. In all the cases mentioned in the 
section, except that of uttering, the punish- 
ment was by 52 Geo. 3. c. 146. § 14. trans- 
portation for fourteen years. By 4 Geo. 4. 
c. 76. § 29. uttering a forged copy of a re- 
gister of marriage was punishable by trans- 
portation for life. 

The provisions of sect. 24. are new. A 
similar enactment is contained in 9 Geo. 4. 
c. 31. § 22., in the case of bigamy. Pre- 
viously the party could only have been 
tried in the place where the offence was 
committed. The next provision as to the 
place of trial of accessories is unnecessary, 
since the provision 7 Geo. 4. c. 64. §§ 9, 
10. would here apply and enable pro- 



secutors to pVoceed against accessories, in 
any county wherein the principals might 
have been tried. The provision concerning 
misdemeanors appears very absurd, since 
the words " aiding, abetting, or counselling," 
the two first of which are expressive of a 

Kincipal in the second degree, and the 
it of an accessory before the fact, would 
seem to intimate tluit there were accessories 
in misdemeanor. Now it is hardly neces- 
sary to observe, that in crimes below the 
degree of felony, there are no accessories, 
but all concerned are principals, and there- 
fore the provision is surplusage. But if 
the intention of the legislature was to create 
accessories in misdemeanor, then the sec- 
tion does not go far enough, for it savs 
nothing of accessories after the fact We 
presume the sole object of the section was 
to remove doubts arising in the minds of 
persons unacquainted with law. But surely 
that ought to be no reason for creating 
doubts in the minds of those who do not 
labour under that deficiency* All that the 
section need to have stated was, that mis- 
demeanors punishable under this act might 
be dealt with in the same manner as fe- 
lonies. A. similar inconsistency is to be 
found in the 7 £ 8 Geo. 4. c 29. § 61., and 
9Geo.4. c. 31. §31. 

llie provision (sect. 25.) for the punish- 
ment of principals in the second degree, and 
of accessories, is new. Before this, they 
were either punishable by the particular 
provisiotis of each act of parliament, or at 
common law. The power to superadd hard 
labour or solitary confinement (sect. 26.) 
is also new. 

Section 28. extends the provisions of 
45 Geo. 3. c. 89. §>&, as to what shall be 
considered possession. It is new as to the 
meaning of the word *' person" throughout 
the act. This was rendered necessary as 
to foreigners by repealing 43 Geo. 3. c. 139* 
§ 1. The provision for the mode of alleg- 
ing the persons intended to be defrauded 
is unnecessary. The 7 Geo. 4. c 64. § 14. 
sufiiciently provided for such cases. 

The enactments contained in sect. 30. 
are new, and appear necessary since the 
repeal of 43 Geo. 3. c. 139. S 1. 

Although the language of this statute is 
throughout concise, yet we conceive tliere 
are obscurities in it, perhaps arising from 
excessive conciseness, which will cause 
considerable difficulty in its operation. In 
this opinion we believe we are joined by 
several professional gentlemen of consider- 
able practical experience. 
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To the Editor of the Legal Observer. 

Sir, 
A. PAMPHLBT has recently appeared on the 
subject o^ the Metropolitan General Re- 
^stry Bill, written by Mr. Mewbum, a 
solicitor of great respectability and consi- 
derable practice, at Darlington, in Durham, 
on the borders of a register county. As 
the publication has not yet been noticed 
^n the reviewing department of the Legal 
Observe, I venture to call your attention 
to it. 

Mr. M. is alive to the importance of the 
questioiii and discusses it in all its bearings. 
The result of his discussion is unfavourable 
to the proposal of the Commissioners ; and 
he mamtains, that while it would fail to 
remedy the evils at present existing, it 
would plunge us into others, to which we 
are at present strangers. If this be so> the 
rejection of the measure is of course the 
only step consistent with reason and pru- 
dence. All change is an evil. An im- 
portant change in laws long established is 
a great evil; and before incurring it, we 
ought to be quite sure that the change will 
not only remove old grievances, but that it 
will effect this desirable object without in- 
troducing others more intolerable. 

Mr. M. contends that the evil which the 
registry is to remedy is greatly exagger- 
ated. *' The annual number," says he, *< of 
transactions concerning real property, is 
estimated at 80,000 ; but the aggregate in- 
stances of the suppression of deeds within 
the collective experience of the profession, 
do not in all^prolmbility exceed 1000." He 
adds in a note, '* The probability is that the 
number of instances is far more limited, as 
few attorneys, even in extensive practice, 
liave had any circumstances of the kind 
brought before them." It cannot indeed be 
doubted, that the proportion of fraudulent 
ceases is much below the calculation in the 
pamphlet. What an insufficient reason, then, 
do they afford for a measure which is to 
uproot the ancient land-marks of the law, 
to effect a complete revolution in the pro- 
fession, and to brand every landholder in 
the kingdom with a charge Of either dis- 
honesty or imbecility, by declaring him 
unfit to retain the custody of his own title 
deeds ! How could eight men of common 
sense, not to say of professional eminence, 
be brought to propose so monstrous a re- 
medy for so insignificant an evil ? Mr. M. 
suggests that it arises from six of the eight 
Commissioners being eminent conveyancers, 



and possibly this may account for it. Po- 
lice magistrates are said not usually to 
entertain the most charitable opinion of 
human nature ; and this arises from their 
experience lying so much among the de- 
praved part of society. Something like this 
may be the case with men who have de* 
voted their lives to the mysteries of con- 
veyancing. Like the magistrate, it is their 
business << to spy out abuses," and the con- 
stant practice of doing so may in time ag- 
gravate habit into infirmity. " To such men 
every case of fraud or difficulty is sent, for 
their opinion and advice." No instance of 
dishonesty is discovered ; but they hear of 
it, and the consequence is, that they acquire 
« a morbid apprehension of fraud," and 
conclude that their experience is the type 
of that of all other men. After all, how- 
ever, there is some portion of honest prin- 
ciple among mankind ; and if not much, 
there is at least some common prudence, 
* which shows men that << honesty is the best 
policy." Fraud is the exception, not the 
rule, of men's actions ; even if the disposi- 
tion to cheat be universal, the disposition to 
be cheated is certainly not so ; and the law 
ought not to interpose, to relieve men from 
the necessity of using ordinary care and 
diligence. Such petty interference to 
regulate matters which should be lefl to 
individual prudence — such minute legisla- 
tion to reduce men to the condition of 
children, by taking from them the superin- 
tendence of their own afiairs, under pre- 
tence of managing them better, is accordant 
enough with the genius of despotism, but is 
perfectly at variance with tlie mstitutions of 
a free country. It is, moreover, calculated 
to have a bad effect upon public morality, 
by declaring that integrity is a phantom ; 
that no man acts honestly, unless it is ren- 
dered impossible for him to act otherwise ; 
and that no property is safe, unless the 
assurances are secured by the bolts and 
bars of the law. We are bad enough, but 
happily not quite so bad as this. 

We are guarding them against an evil, 
which is in a great degree visionary. And 
how? By a plan inefficient, onerous, and 
expensive ; a plan which, by its prying 
scrutiny into the transactions of individuals, 
is abhorrent to the feelings and habits of 
Englishmen, and at once morally, com- 
mercially, and politically reprehensible. 

All the deeds relating to all the land in 
the kingdom are to be deposited in one 
office : in truth, it must be a tolerably capa- 
cious one. But when this is done, — when 
every scrap of parchment belonging to 
every family and every individual slumbers 
in safety within four stone walls, — then will 
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be tlie coimnencetnent of difficulty and 
confusion. The deeds are all safe ; but it 
is not enough to know this — it will be 
necessary sometimes to consult them, and 
how is this to be done ? 

On this subject I will not trouble you 
with any thing of my own, but refer to the 
observations of an eminent conveyancer, 
Mr. Park, quoted by Mr. Mewburn. Mr. 
Park says,— 

''The difficultj^ which still continues to oppress 
iny mind, and from which I cannot wholly re- 
lieve it, is the question whether the aggregate of 
inconvenience and expense which would be pro- 
duced, from the necessity of searching the register, 
and enrolling a memorial, or perhaps duplicate, 
in every transaction relative to real property, 
would not be of that amount which ought to be 
considered, on -the principles of legislation, as 
overbalancing the mischief of the occasional loss 
or ruin of individuals by fraud. For I apprehend 
It to be clear, that if the number of cases in which 
inischief actually ensues from the want of a pub- 
lic registry be small, in proportion to the whole 
number of transactions concerning real property, 
while the inconveniences and burden of the 
remedy proposed would be considerable, at the 
same time that they would be univerifd^ the 
soundest principles of legislation would be those 
which should decline to be moved, by compas- 
sion for individuals, to the imposition of a senous 
and burdensome inconvenience in the universal 
transaction of business between the community 
at large. There are many evils to which indi- 
viduals are still exposed, in the minor dealings of 
mankind, and which are serious enough in them- 
selves, but for which no one would attempt to 
propose a legislative remedv, because it could 
only be effected by a machinery of universal 
comprehension, too cumbrous or inconvenient 
to be submitted to in matters of hourly occur- 
rence. The evils of over-legislation have, I be- 
lieve, been sensibly felt by the community of 
this country of late years ; enough so, at least, to 
open the eyes of all men to the necessity of cau- 
tiously weighing the inconveniences of a remedy, 
necessarily universal, against the evils to be re» 
medied, which are only occasional or individual. 
It must never be forgotten, that all legislation is 
a choice of evils, and that preventive iegislation^ 
by machinery, as it must necessarily be, univer- 
sally comprehensive, must, in almost all cases, 
be enormously out of proportion to the matters 
to be prevented. If the machinery be so simple, 
and of so little burden, as to render this dis- 
proportionateness immaterial,' it is certainly no 
olijection ; and again, if the acts to be prevented 
involve that degree of public mischief as to make 
them unbearable, the machinery, however dis- 
proportionate or inconvenient, must be submit- 
ted to. 

*' As a genera] principle, I apprehend it to be 
extremely desiralile that transactions, relative to 
property should be as little as possible condi- 
tional for their validity on the after-acts of 
agents, and that men should not go home, after 
having met to execute deeds, with the feeling 



that it still depends on the fidelity and atCentioa 
of a professional agent whether those deeds 
shall, or shall not, secure their purpose. And it, 
indeed, as seems to be the prevalent opinion, tlie 
doctrine of notice b to be abrogated, it mav be 
feared that man^ cases would occur, in wnich 
both the temptation and the power would be in 
the hands of the agent to give fraudulent pri- 
orities, and to invalidate bond fide transactions. 
I should tremble much at the consequences to 
the character of English justice, if it aoorded no 
remedy against such acts as these. 

" It appears to me, also, that another questioD 
to be attentively investigated is thfs, — How far 
a register does really efi^t that inviolable secu- 
rity which it promises. For if the argument in 
its favour auumes that the security is accom- 
plished by it, as an universal proposition, an4 
upon examination it appears that tne security is 
problematical, then, certainly, the argument has 
not really the whole value which it appears to 
have, 

** Of the Middlesex registry, as at present 
mechanised, I happen to know enough, pmcti- 
cally, to have no hesitation in saying Uiatit does 
not, and cannot, insure the purposes for which 
it was created. During six months that 1 was in 
the office, of a very eminent solicitor, preparatory 
to my going into the chambers of a conveyanceTi 
it was occasionally my business to ' search on an 
abstract ' through the Middlesex registry, and I 
therefore know something personal^ of^^the na- 
ture of that operation. And I here wish to ob- 
serve, in the first instance, that it is all a chance 
whether the clerk or other person employed ia 
making the search understands sufficiently the 
devolution of title disclosed by the abstract, or 
the principles upon which the search should be 
.made in reference to that title, to make his 
search exhaustive of the risks. The professional 
friend with whom I was placed, and who was a 
man of great method, and of unwearied assi- 
duity, in the business of the office, had made me 
laboriously familiar with the habit of analysine 
abstracts on paper, before I was intrusted witn 
the duty oisearchntg. But I am not aware that 
this habit is frequently made a part of profes- 
sional education ; and I have several times been 
applied to, since I have been in practice, by ar^ 
tided clerks and others, to point out the names 
and dates to which the searcti was to be directed, 
on abstracts on which I had directed the cus- 
tomary searches in the regbter~-an employment 
which, of course, a conveyancing counsel cannot 
take upon himself, and which I have, therefore, 
been obliged to decline, by referring the appli- 
cant for information to some office where regu- 
lar conveyancing clerks are kept. But we will 
suppose the clerk to whom the search is intrusted 
to have succeeded, as well as he can, in analys- 
ing his abstract, or to follow it on the pages of 
the abstract, without an analysis. The title, we 
will suppose, is to a house or houses in the pfuish 
of Mary-le-Bone, and to have been forty or fifty 
years in a family of the name of Taylor (I will 
not push the reductio ad absurdum as hich as 
Jones) : he has then to search in the calendar of 
each vear during which a Taylor has been the 
proprietor on tne abstract; and every convey* 
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ance which be finds bv a Tavlor of that Christian 
name, and io the parisn of Mary-le-Bone, in each 
of those years, he must bring to the test by ex- 
amination of the memorial ; and to do this he 
must, each and every time, find the book in the 
presses of the ofiice referred to bv the calendar*, 
and he must remove that booK (a ponderous 
adas Iblio) to the table or counter in the centre 
of the office, find the page referred to, and there 
inspect the memorial recorded. It u unneces- 
sary to say, that he may be for whole dajrs, and 
even whole weeks, employed in this manner, 
without any materiality to the business on which 
he is engaged,; and until he gets slovenly and 
listless by the incessant abortiveness of his labour. 
But perhaps he finds a settlement, or a trust 
deed, or a will, which, though not specifically 
describing the propertyK>n the abstract, contains 
a description suspiciously anidogous, or a sweep- 
ing clause, or a general description. He is then 
to take upon himself the critical functions of a 
conveyancing counsel, and to decide whether 
that instrument does or does not affect the pro- 
perty, and whether he is to report it. Now, I 
ask, how many of the clerks daily employed in 
making searches in the Middlesex recistry are 
really competent to the exercise of this function, 
or have made themselves sufficiently acquainted 
with the abstract to form any j[udgment at all ? 
I believe, also, that the prevailing practice is to 
search only down to the termination of apparent 
ownership on the abstract, viz. down to the date 
of the next conveyance ; whereas it b obvious 
that the search should be extended down to the 
date of the registration of that conveyance, as a 
subsequent conveyance, previously registered, 
would have the pnoritv. 

*' I venture to say, also, that in three abstracts 
oat of five, it would require all the acumen and 
the knowledge of the conveyancer to find out, 
under a complicated series of facts and transac- 
tions, who are the persons whose registered acts 
might afiect the title; and that, therefore, in ail 
such cases, the search, as executed in the Mid- 
dlesex r^stry, does not secure the safety of 
the purchaser, so far as is dependent on the 
registry, 

*^ It must be very familiar to your Honours, 
that titles often depend upon facts, such as de- 
scents to numerous coparceners, drc, which are 

^ * Mr. Park, in a note attached to his remarks, 
says, — ' I do not now recollect the condition 
which the calendars are in at the Register Office; 
but I recollect well that, at the Prerogative Office, 
the calendars of many years, although engrossed 
on vellum, had three, four, or more, of the 
names at the bottom of eveir page erased by the 
constant friction of the hands of persons search- 
ing in them — a fact which, considering the 
enormous sums received by that office for busi- 
ness done in it, always struck me as a glaring in- 
stance of that indifference (to give it no harsher 
name) which is the peculiar characteristic of 
some of our public omces. The office was, if I 
recollect right, open only from ten till three, to 
say nothing of holidays ; so that the calendars 
might have been renewed with the greatest ease, 
diuing the daily absence of the public."* 



briefly stated in the abstract, and on which the 
utmost vigilance of mind, as well as much in- 
formation, is necessary to trace the devolution of 
undivided shares, and follow them through their 
owners for the time being; and that, in such 
cases, unless the search were made by the con- 
veyancer himself, and that while the analysis of 
the title is fi^h in his recollection, it would be 
impossible to say that the search had exhausted 
the risks. 

" Now, as these circumstances would conti* 
nue, notwithstanding any alteration in the me» 
chanism of the register, we are, I am afraid, 
compelled to say, that the security afforded by a 
register is fwt universal." 

To the testimony of Mr. Park, may be 
added the opinion of Mr. Bell. ^* I fear," 
says that profound lawyer — "I fear that 
the costs of search, the chance of something 
being overlooked, and the carelessness of 
persons making the search, are likely to 
occasion greater evils than those we are at 
present subject to*^ Undoubtedly they are, 
as all men, except the Commissioners and 
their immediate friends and connections, 
can see. 

Mr. Park's observations on the difficulty, 
the almost impossibility, in many cases, of 
obtaining information from a register, are 
convincing. But supposing that with half 
a year's search the requisite information 
could be fished out, and the title authenti- 
cated, — what professional man could spare 
the time to wade through the endless 
calenders, which are to contain " the ab- 
stract and brief chronicle" of all the titles 
in the kingdom ? None : this difficult and 
delicate duty must be lefl generally in the 
hands of youth and inexperience. Or if a 
competent person could be found to take 
up his abode in the mighty tomb of parch- 
ments, and contend with the worms and 
the mice for their possession, how. is his 
perseverance and self-devotion to be re- 
warded ? And this brings to me observe, 
that the clumsy machinery recommended 
to us will not only prove burdensome and 
ineffective, but intolerably expensive. The 
Commissioners indeed odculate that the 
expense of registration will be 1/. 5«. for each 
deed, and 10«. for each search. Alas, for' 
calculation ! Did you ever hear, Mr. Edi- 
tor, the estimate made for building a 
bridge, constructing a dock, or any similar 
work, and did you ever compare the actual 
cost with the estimate? Tliis operation 
would have shown you, tliat the makers of 
estimates are very modest people, and do 
not like to exaggerate. But this estimate is 
modesty itself. Ten shillings for a search ! 
Would ten pounds — in some cases would 
ten times ten pounds — be an adequate 
remuneration? Be it observed, that the 
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Cominissionera admit that in the registers 
already established the cost of search is 
enormous; but theirs is to be so con- 
structed, that a solicitor shall be able to find 
what he wants, as readily as he can find the 
way to his chambers. Will any one familiar 
wiUi the magnificent promises of projectors 
give credit to this? With regard to the 
cost of registration, Mr. Mewbum aver- 
ages the increased expense not at 1/. 5s. 
but at six or eight pounds, and with far 
greater plausibility, than attends tlie esti- 
mate of the commissioners. He shows 
also, with great clearness, how oppressively 
the proposed measure would operate, upon 
transfers and charges of small amount. 

On the disclosure of private affairs, I 
shall not dwell. It is so repugnant to our 
feelings both as men and Britons, that no 
management or modification can render it 
palatable. We all recollect that, not many 
years since, a tax, the fairest in its principle 
that could be devised, and the most cer- 
tainly productive in its operation, was put 
down by the unanimous voice of the people, 

SOLELY ON ACCOUNT OF ITS INQUISITO- 
RIAL NATURE. May the voice of the 
people be equally effective in defeating 
the Metropolitan General Registry Bill ! 

One possible consequence of the mea- 
sure is so tremendously appalling, that I 
cannot refrain from adverting to it. What 
if accident, or the act of an incendiary, 
should envelope the proposed building, and 
all its records, in names! Such a cala- 
mity befalling a single family is fearful 
enough ; but here would be universal ruin. 
At <* one fell swoop '* all the titles in the 
kingdom would be destroyed. Can any 
one bear coolly to think on this ? Can any 
one calmly contemplate the interminable 
litigation, the overwhelming distress and 
despair, that must follow such an event? 
'Let us not then madly risk it. Let us 
leave the assurances of property where they 
have hitherto been lefl, and where they 
ought to be led, in the hands of those, 
who have the greatest interest in taking 
care of them. 

I have exceeded the limits which I had 
assigned to myself, and must conclude by 
recommending Mr. Mewburn's publication 
to the notice of your readers. It is from 
him that I have drawn my materials. He 
points out the difficulty of framing a com- 
plete and comprehensive act of parliament, 
and adverts, with force and humotir, to some 
of the bundling attempts at legislation 
which have msgraced our own times. The 
law of property is too serious a thing to be 
tampered with. An ill-considered, or ill- 
drawn clause in an act, might shake half the 



titles in the kingdom ; and this is certainly 
not the age of good acts of parliament. 

In concluding, may I suggest that a com- 
plete list of works on Registry would be a 
useful article in the Legal Observer. 

X. Y.Z. 
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EDINBURGH REVIEW. — MR. o'COKKELL's 
EVIDENCE. — MR. TOORE's LETTER. 

Mr. Editor, 
In the Edinburgh Review, vol. xliii., is an 
article (commencing at p. 461.)» with the 
running title << Civil Affairs of Ireland," which 
furnishes some strong reasons against the 
new local courts proposed to be established 
in this country. The facts and arguments 
contained in this paper are the more valu- 
able, from having been published in Febru- 
ary, 1826, long before the local court bill 
was thought of. Your readers are probably 
aware, that in Ireland the Lord Lieutenant 
is enabled to appoint a barrister in each 
county to assist the magistrates, and act as 
their chairman; and the same act of the 
Irish parliament which gave this power, 
created in each county a civil bill court, to 
have its sittings at the time of the quarter 
sessions, in which the barrister is the sole 
judge. The powers of the civil bill courts 
go to all actions upon bonds, upon promis- 
sory notes, and upon bills of exchange, to ^ 
the amount of 20/.; to all actions for goods 
sold and delivered, and what are generally 
called actions of indebiiatus cusumpsiif to 
the amount of 10^; in trover to 10/.; and 
in actions on the case to 5L These courts 
are not prmady similar to those proposed 
to be established here, but they are suffi- 
ciently so to show us what we may expect, 
should the mischievous bill now in die 
House of Lords ever be permitted to pass 
into a law. Some of these effects are ably 
pointed out by the reviewer. .First, as to 
patronage : — 

"We find," savs the reviewer, "from the 
evidence of Mr. Doglierty, that the power of 
appoint! pg barristers was soon, at a matter of 
course, turned into a job." I'his witness says, 
** Down to the administratron of Lord Wellesley, 
I have always understood it to be the practice, 
and I am sure that an observation of the persons 
appointed would lead one to think so, that what 
is called the predominant county interest oper- 
ated in the nomination of the assistant barrister, 
and he was invariably found connected with the 
county." 



Local Courts. 



171 



' SecondHy, as to the order and decency 

of the proceedings : — 

Mr. O'Conoell says, " The number of cases is, 
in itself, a peat evil. * * * As to the mode 
of proceeding in the civil bill court, the hurry is 
excessive; it is iiQpossible to have any thing more 
Qodignified, or unlike a court of jiutice in gen^ 
rai than the civil bill court ; there are two or 
three attorneys talking to their clients on every 
side ; they are taking their instructions and ex- 
amining tbdr witnesses for the next cause, while 
the cause is goine on. There is a great deal of 
vehemence of diaracter about the Irish; the 
plaintiff and defendant, and their wives and their 
witnesses, are all bawling at the same time the 
attorney is screaming. There is no poetry in 
saying, that justice is frightened away." 

Thirdly, as to the measure of justice ob- 
tained, and the effects of these courts upon 
public morals. Mr. O^Connell continues: — 

" Six thoutand cases have been decided in a 
week, • • • ^y Qyfj^ abstract opinion is, 
that the evil of serving process for the recovery 
of small debts^ and the necessary increase of oaths, 
is much greater than any that would occur if they 
were irrecoverable, I believe few small debts 
would be unpaid if there were no legal process ; 
for no one would get credit but a man who had 
a character for ptinctualitv. • • • The prac- 
tice of the civil bill court has introduced a most 
frightful extent of perjury, and tends, extremely, 
to demoralise the Irisn people." 

This is a view of cheap justice in Ire-* 
land. It may be said, that in this country 
the state of thuigs would not be quite so 
bad. It possibly would not, with regard at 
least to the confusion attending the pro- 
ceedings ; though in Basinghall Street, we 
may find something very like that which 
Mr. O'Connell ascribes to the ** vehemence 
of the Irish character.** But the patronage 
would surely be found as convenient in 
England as in Ireland. Nor could we rea- 
sonably expect much greater care and la- 
bour in the English than in the Irish courts. 
In the latter, six thousand cases have been 
decided in a week* This is not only cheap 
but reqnd justice. How carefully must 
those cases have been heard, how justly 
decided ! would it not have been quite as 
well for the interests of justice, that they 
had never been decided at all ? But what 
a disgusting picture is exhibited of the liti- 
gation and perjury produced and fostered 
by these courts ! Six thousand cases in a 
week ! Who can calculate the amount of 
evil passion, of fraud, of perjury, of oppres- 
sion, of bitter suffering, connected with this 
frightful mass of litigation ? Who is not 



ready to agree with Mr. 0*Connell» that it 
would be better even tliat small debts 
should be irrecoverable by legal process? 
The state of society produced by these 
courts is disgraceful to a country profess- 
ing civilisation or Christian!^. It seems, 
• by the way, to be assumed, by all the cheap 
law advocates, that no one will pay his 
debts unless compelled by law. The higher 
moral impulses ef man seem to be ac- 
counted nothing. This view of human 
nature is as false and mischievous as it is 
unamiable. 

It is gratifying to be able to adduce so 
high an authority as that of the Edinburgh 
Review, m opposition to the ridiculous as- 
sertion, that law cannot be rendered too 
cheap. Who was the author of the article 
to which I have referred, I know not. It 
is understood that the Edinburgh Review 
was assisted not only by some distinguished 
Scottish advocates, but by a very eminent 
English barrister^ since raised to a more er- 
aUed station, I have no authority to warrant 
my ascribing the article in question to him ; 
but from the influence which he is believed 
to have exercised over tlie work, it may 
fairly be presumed to have expressed his 
opinions. The reviewer (whoever he might 
be) says, — 

" The number of cases may, and ought to be 
diminished. They have grown up, in truth, from 
the EXCESS TO WHICH Irish legislation has 
caebisd the principle of having cheap law. 
By begulating the pees, so that an action 
may be tried for a few shillings, a bounty 
has, in effect, been held out for the en** 
couragement of fb1volou8 and vicious liti- 
GATION. But the measure that would ipost 
relieve the civil bill courts, from the number of 
cases they now have, would be the decinve one, 

of ABOUSHING ALL ACTIONS FOR SHALL DEBTS. 

For when we refer to the evidence, and see what 
an opening each action presents, for acts of in- 
justice in serving process, for perjury on the 
trial, and for oppression in executing decrees, 

WE CANNOT BUT AGREE WITH Mr. O'ConNELL, 
THAT THE LOWER ORDERS WOULD BE GREAT 
GAINERS BY DEPRIVING THEM OF THE POWER OF 
LITIGATING SMALL DEBTS." 

Such, Sir, is the deliberate sentence of 
the Edinburgh Review, only four years 
since. It is decisive ; and I am inclined to 
believe, that what was sense and reason in 
1826, is still sense and reason in 1830. 

I do not recollect to have seen in your 
pages the admirable letter on the local 
court bill, addressed to Mr. Brougham 
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(now Lord Brougham) by an eminent bo- 
lidtor, Mr. Tooke. I am sure that both 
yourself and your readers will pardon 
my claiming a little farther space, for 
the purpose of introducing some extracts 
irom it. Mr. Tooke, it appears, had been 
requested by the iramer of the bill to 
draw the table of fees, which at present 
offers a miserable blank. The impossi- 
bUity of performmg this task satisfactorily 
gave occasion for writing the letter, which 
ably and eloquently points out the mis- 
chievous effects of the proposed measure, 
in encouraging petty litigation, and mul- 
tiplying the number of low and disre- 
putable practitioners, as well as its in- 
consistency with the new arrangements in 
Westminster Hall; nor does Mr. Tooke 
forget the imprudent tirade against at- 
torneys. 

** 1 have carefully read and re-read ydur local 
jurisdiction bill anJabstr&ct, with a view to draw 
the account of fees by way of schedule, as de- 
sired ; but have been unable to do so on a scale 
of any, in the least degree, adequate remuner- 
ation for any practitioner of liberal education, 
and desirous of holding a decent situation and 
honest character in societr. 

" Under this aspect, I cannot but consider 
your measure as calculated to become the great- 
est civil scourge ever inflicted on this country, by 
creating an indefinite and universal appetite for 
litigation, with no other break or interval in 
the exercise of it than the halcyon month of 
August. This immediate efiect of the act will 
be industriously promoted, and extended with 
corresponding energy, by an accession to the 
profession, in increased numbers, of that class 
of practitioners designated as p^tiifoggert, whom 
to discountenance and extinguish ?ias been a 
primary object with all the best and leading 
solicitors of the present day. 

** It appears to roe utterly inconsistent with the 
avowed purposes of the Common Law Commis- 
^ sion ^- the repeal of the law taxes — the ap- 
pointment of additional judges — the intended 
laying open of the Court of Exchequer — and 
the facilities afforded in practice in the superior 
courts ; — thus at once to withdraw from them 
two thirds at least of their ordinary business, 
subjecting it to a new and experimental tribunal, 
and superseding much of the labour derived 
from the elaborate machinery of Westminster 
Hall, with no compensating reduction in the ex- 
pense of working it. 

^^ Although persona11y,after a drudgery of thirty 
years, much withdrawn from active practice, and 
meditating, at no distant day, enUre secession 
from it, I feel too much sense of gratitude, and, 
I hope, a laudable effiri/ i/ii corps in favour of an 
employment which has aflbrded me the means 
for oompete^nce and independence, to be alto- 
getlier insensible to the degradation to which 



the profession of an attorney will be redaoed by 
the operation of your proposed new bill, «hich, 
I repeat, will necessarily bring into action a large 
class of low practitioners, who, having no fair 
means of adequate remuneration, must and will 
resort to trick, if not to fraud, to supply the de- 
ficiency of profit, no reasonable allowances for 
which (in keeping with the general purview of 
the bill) will afibrd a return for the education, 
skill, and attention, the conduct of the business 
of the local courts will require. 

** While on this subject, it is with great regret 
I would allude to the tenor of your speech as 
reportcfd in the Thnet, on the occasion of your 
giving notice of your plan ; you, in it, assumed 
a tone of unmeasurea contempt for the attor- 
neys, imputing to them in the aggregate, and 
without exception, gross ignorance and the most 
selfish motives, while you at the same time, in 
equally unmeasured terms, lauded the B^r is 
actuated bv the highest, noblest, and most libe- 
ral principles, with a possible exception of one 
in a hundred as not quite perfect." 

I should be disposed to add a word or 
two of my own, in vindication of attorneys, 
but happily the confidence rqxmed by the 
public in the profeseion renders vindicatioo 
unnecessary. 

The enormous salaries proposed for the 
new judges, the system of nepotism and 
abuse, which the official patronage of the 
courts would inevitably create, and the 
miserable degradation of the attorneys 
practising in them, are animadverted upon 
by Mr. Tooke in a subsequent part of the 
letter. 

*' If I could for a moment think it pos«bIe 
that the Local Jurisdiction Bill could pass into 
a law, in any thing like its present shape, I should 
observe on thd preposterous amount of salaiy 
to the judge of 20(X)/. per annum ; thus consti- 
tuting a valuable object of ministerial patronage 
and borough influence, like a Welsh judgeship, 
rather than having the direct view of gettinj^ 
some useful plodding man for the situation, as is 
the case in the County Palatine Court at Preston, 
where Mr« Addison, for 400^ per annum, does as 
much, and as well, as can be expected from any 
county judge. 

" Ine total absence of qualification for the 
oflce of registrar is fraught with liability to 
abuse ; some son or nephew of the judge will 
hold it in sinecure, and the duties will be per- 
formed by the clerk, who will make it pay better 
than is in the contemplation of the act. 

" The registrar, to give knowledge, experience, 
and efficiency, in the conduct of the business, 
ought to be an attorney of at least five years* 
certificated standing, and strictly debarred from 
practising directly or indirectly. 

** The summary jurisdiction of the judge over 
the attorneys exceeds that of the superior juris- 
diction; and the power of mulcting them is an 
arbitrary novelty, fraught with the most mis- 
chievous consequences of subjection and oppres- 
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don, and only of a piece with the whole apparent 
scheme for degrading, to one uniform standard 
of low cunning and subserviency, the great bulk 
of country practitioners." 

The bill will never do* Mr* Tooke's 

letter alone ought to be sufficient to de- 
stroy it. 

Dec, 27. P. 
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nans AND mSTUBNS OF waiTi. 
HILAar TBEH. 

Tohegi% To end, 

1 1 th January. 3 1 st January. 

EASTER TEEM.* 

15th April. 8th May. 

TRINITY TERM. 

32d May. 13th June. 

MICHABLMAB TKRM. 

3d November. S5th November.f 

GENERAL RETURN DATS. 

Writs usually returnable before the last act of 
1 W. 4. c. 9. on general return days^ may now be 
made returnable, 

" On the third day exclusive before the com- 
mencement of each term ; or on any day, not 
being Sunday, between that day and the third 
day exclusive, before the last day of the term. 

" And the day for appearance shall, as hereto- 
fore, be the third day after such return, exclu- 
sive of the day of the return ; or, in case such 
third day shall fall on a Sunday, then on the 
fourth day after such return, exclunve of such 
day of return." 

COMMON RETURN DATS. 

Neither the l W. 4. c. 70., nor the act to 
amend, make any provisions for the return of 
common writs ; but the old general return days 
having been abolished, it seems the writs which 
were formerly returnable on a day certain may 
1B0W be returnable either on the day 

of term (or, of this present term), 

or on the day of instant 

(or, next ; or, one thousand eight hundred and 
thirty f). 

* The- prolongation of Easter term (under 
1 W. 4. c 70.) in case any of the days between 
the Thursday before, and the Wednesday after, 
Easter-day should have fallen during the term, 
is repealed : such days are now deemed part of 
the term, although there shall be no sittings in 
•Banco. — rW.4. c.5. 

t In case the day of the month on which any 
term is to end shall fall on a Sunday, then the 
Monday next after such day shall be deemed 
bnd taken to be the last day of the term. — Ibid, 

X The first return of a common writ would 
therefore be " on Tuesday the eleventh day of 
'lamiary next tmrng*' Thtt last word seems to 



NEW ORDER OV THE COURT OF CHANCERY. 

The Right Hon. the Lord Chancellor, the 
Right Hon. the Master of the Rolls, and the 
Right Hon. the Vice Chancellor, have ordered 
that whenever the time allowed for any of the 
following purposes, that is to say, for amending 
any bill^ for filing, delivering, or referring excep- 
tions to any answer, and lor obtaining a Master's 
report upon any exceptions, would expire in the 
interval between the last Michaelmas and the 
first seal before Hilary term (1831), such time 
shall extend to and include the second day of 
motions in Hilary term. 

THE LORD chancellor's SITTINQS* 

Motion*. 

Thursday, January 20th. 
Thursday, January 27th. 
Monday, January 31st. 

Behearingt and Appeals. 

12th to 19th January inclusive. 
21st to 26th January inclusive. 
28th and 29th January. 

THE VICE CBANCELLOa^S SITTINGS* 

Motions. 
Thursday, January 20th. 
Thursday, January*27th. 
Monday, January J 1st. 

PleaSyDemurrers, Exceptions^ Causes^and further 

Directions, 

12th to 19th January inclusive. 
'21st to 26th January inclusive. 
28th January. 

Short Causes^ Pleas^ Demurrers^ Exceptions^ 

Causes, and further Directions, 

Saturday, 29th January. 

A day will be appointed by the Vice Chan- 
cellor for hearing cause petitions in Hilary term. 
In the interval between the end of the term and 
the first seal, his Honour will hear bankrupt pe- 
titions and motions. 



commok law sittings. 

king's bench. 

In Term, 
Middlesex. 
Wednesday 12l 

Tuesday 18 > January, at 11 o'clock. 
Friday 28 J 

London. 

Friday Hi 

Thursday 20 > January, at 1 1 o'clock. 

Saturday 29 J 

After Term. 
Middlesex. 

Tuesday, Feb. 1., at half^past 9. 

London. 

Wednesday, Feb. 2., at half-past 9. 



be adopted in practice. — Extracted from '^ J?x- 
chequer Practice, epitomized,with Practical Forms 
ana Bills of Costs, By an Attorney of the Court. 
Richards^ Fleet Street. 
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COMMON FLEAS. 

In Term. 
Middlesex. 

rial 
Wednesday -{ 1 9 r January, at 1 1 o'clock. 
[26) 

London. 

fisl 
Thursday •{ 20 }■ January, at 1 1 o'clock. 
I27J 

After Term. 
Middlesex. 

Tuesday, Feb. 1., at half-past 9. 

London. 

Wednesday, Feb. 3., at half-past 9. 

EXCHSQUER. 

In Term, 

Middlesex. 

Saturday -J }>January,at 12 o'clock. 
London. 
Sat^ {^^}janua,y. at 12 o'clock. 

After Tenu. 

Middlesex. 

Monday, Feb. 7., at 10 o'clock. 

London. 

Wednesday, Feb. 2., at 10 o'clock. 

VICE chancellor's court. 

FEME COVERT. 

The plaintifis were solicitors, and filed their 
biU to have declared that they were entitled to 
payment of their bill of costs out of property 
settled to the separate use of one of the defend- 
ants. The facts were these : — By the marriage 
settlement of Mrs, Barlee^ the rents of certam 
copyhold, freehold, and leasehold estates, were 
settled to her separate use, not subject to any 
debts or contracts, but entirely subject to her 
own control, or that of her appointee. In 1819 
a separation took place between Mrs. Barlee and 
her Dusband ; and in the same year she filed a 
bill against Edward Barlee and other trustees, 
calling upon them to account. The court ap« 
pointed a receiver. In the conduct of this and 
other suits, Mrs. Barlee became indebted to her 
solicitors to the amount of upwards of 700/. 
. which she promised to pay, or gave them to un- 
derstand that she would pay. At the time she 
had no other assets than those arising from the 
rents of the estates settled for her separate use. 
Mr. Barlee had become bankrupt and quitted 
the country. 

Mrs. Barlee put in a general demurrer. 

The question was, Whether a female, having 
property settled for her separate use, and giving 
a general express promise to pay, and nut an ex- 
press promise to pay out of ner separate estate, 
where there was no other property, was liable? 

Demurrer over-ruled. 

Murray v. Barlee. Siitkigt before Hilary T. 



A88IOKIIBNT OF POLICIS8 WITHOUT VOTIC& 

A person named King bad, in July, 1839, as- 
signed certain policies of assurance to a creditor 
named Davit, as a security for 8000^ ; but no 
notice of the assignment was ^ven to the offices. 
In October following, King became bankrupt. 
The commissioners ordered that the policies 
should be sold, and the proceeds paid over to 
Davis. The policies were sold, the one for 840^ 
the other for 540/. The assignees alleged that the 
policies belonged to them ; and the ouestion was, 
Whether the property remained at tne order and 
disposition of the bankrupt, according to the 
77th section of the bankrupt act ? 

The Vice Chancellor held, that as no notice 
had been given to the offices, the transaction 
was bad as against the assignees, and that the 
petitioners were entitled to an order ; but, as this 
was an appeal from the commissioners, bis honour 
would not grant costs. — Ex parte ColvUle v. 
Severn. Siltingt before H. 7\ 1831. 

HIGH COURT OF ADMIRALTY. 
8LAVB TRADE. — COSTS. 

An application was made on behalf of the 
commander of his Maj^ty's ship j^M, for costs 
incurred in prosecuting a claim for an equal par- 
tition of the proceeds arising from the sale of a 
Brazilian slave ship called the Zepherina^ which 
was jointly captured on the coast of Africa by 
his Majesty's ship the Primrose and the BlaA 
Joke tender.. The 5y6i4 although some hundreds 
of miles dibtant from the scene of action, claimed 
a moiety of the prize money, on the ground 
that the Black Joke tender was attached to her. 
The question had been referred to thb court by 
the Lords of the Treasury, and decided against 
the claim set up by Commodore Rogers, the 
commander of tne Sybil. The amount of the 
bounty money was 2180/.; of which the sum of 
1744/. was awarded to the Prinmostf, leaving the 
remaining 300/. to be divided between the Sybil 
and her tender the Black Joke, that being the 
sum to which the latter vessel was adjudged en- 
titled. The object of the present application 
was, that the expense incurred by both parties io 
prosecutinff anci defending the suit should be 
paid out of the entire fund. 

It was contended that the commander of the 
Sybil, having failed in the experiment which he 
had tried, had a right to pay his own costs. 

Sir C. Robinson decided that the application 
could not be granted. 

court of king's benxh. 

sheriff's indemnity. 

'Richards showed cause against a rule calling 00 
a defendant to show cause why the sheriff of 
Montgomeryshire s6ould not have time to return 
the writ until the first day of the next term. 
The JS. fa. had been made returnable on Monday 
next auer the morrow of St. Martin. On the 
1st of November the writ had been delivered at 
the sherifT's office, and the sheriff accordingly 
proceeded to levy. He was then informed that 
the whole of the goods on the premises had 
been assigned to a person naoMd Jobo Jonei. 
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Now, there was. no reason stated for suspecting 
the assignment to be fraudulent, except that 
Jones was the nephew of the defendant. The 
parties all lived in the neighbourhood, and con- 
sequently ample opportunity was afforded of 
enquiring into the circumstances under which 
the assignment took place. This was not the 
ordinary case of an application by the sheriff 
for indemnity. There was here no bankruptcy. 

TomGmon, in support of the rule, stated that 
an application had been made by the sheriff, both 
to the execution creditor and to the assignee of 
the property, for an indemnity ; but it hfui been 
refused by both. 

UiUedale J. observed, that in the case of a 
bankruptcy, it was a matter of course to grant 
time to the sheriff to return the writ until an in- 
demnity was given ; and here, he thought, it was 
only right that the sheriff should have a reason- 
able time, until the first day of the next term, 
for the purpose of enquiring into the matter.— 
Rule absolute. — Sutton v. Jones, M. T. 1830. 

SEBTICB IN EJECTMENT. 

Where the declaration in ejectment had been 
served on a servant living on the premises, and 
the defendant afterwarcu admitted that it had 
come to hu hand ; but it did not appear that he 
meant to admit its receipt before, or on, the 
essoin day of the term : Holden, that the service 
was bad.-^LUUedale J.— Af. T. 1830. Doe v. 



PRACTICE. — COGNOVIT. 

In answer to a communication from two of 
our subscribers on the subject of a report which 
appeared in a former number, we are informed 
tnat the application was to set aside the pro- 
ceedings on the ground of the cognovit, on 
which they were issued, being* invalid, from 
having been given before declaration filed or de- 
livered. But there is a doubt as to the particular 
ground on which the court came to a decision. 

This is certainly a subject on which the 1 W. 4. 
c. 70. s. 11., by which eight or more of the 
judges, always including the chiefs^are empowered 
to assimilate the practice of the courts, snould be 
called into effect. For in the Common Pleas 
it is now settled that cognovits may be taken 
before declaration*, and in the Exchequer, under 
special circumstances, the Court would not set 
aside judgment on a cognovit, on the ground 
th&t no process had been actually served on the 
defendant, or even sued out before he signed the 
cognovit t 

COURT OF DEAN AND CHAPTER. 
OFFICE or CHURCHWARDEN. 

The defendant was cited to show cause why 
he refused to perform the duties of church warden 
of the parisli of Great St. Helen's, Bishopsgate. 

It appeared that at Easter last a Mr. Hodgson 
had been elected to the office of under-churcli- 

• Webb and another v. Aspinall, 7 Taunt. 701. 
1 Moore, 428. S. C. 
t 8 Price, 513. Tid. Prac. v. i. p. 559. ed. 9. 



warden; and having, by a custom which had 
been in use since 1715, been exempted from 
serving, on the payment of a pecuniary fine, the 
election then fell on Mr. Bimie, who refused 
to take the office, alleging that the vestry had no 
right to exempt the individual first elected. 

Sir H. Jennery in giving judgment, said the 
real question is. Whether the vestry have, or 
have not, the power of rescinding their former 
resolution ? I am of opinion that they have the 
power; but I do not feel myself called upon to 
say, judicially, whether or not they proceeded on 
the legal grounds. Under these circumstances, 
I pronounce that the defendant is bound to serve 
the office until next Easter. — Well and Elliot 
against Bimie, Dec. 1 1. 



QUERIES. 

1. A, by will, devises to his nephew. By all his 
estates in W., his heirs and assigns, for ever, ho 
allowing the testator's brother, C, all the clear 
profits during the natural life of his brother. A 
dies, B Is in possession, and pays C the rent, 
upon the promise of C to grow a large quantity 
of timber. Can B cut down and dispose of the 
timber to his own use during the life ot C, without 
being accountable to him ? 

S. A granted a lease for ten years, from Lady* 
day last, to B, of a brewhouse and plant. B took 
possession under his lease, and carried on the 
business of a brewer till be becanie. bankrupt. 
At the expiration of the lease will the plant with 
the premises revert to the landlord, or will it 
pass to the assignees under the commission, by 
virtue of the clause in the new bankrupt act 
relating to reputed ownership, as goods m the 
order and disposition of the bankrupt, to be ab* 
solutely disposed of for the benefit of his cre- 
ditors. 
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LAW ON THE LIGHT FANTASTIC TOE. 

Hatton was a very good dancer, and that was 
his best (qualification, and was the means of pro« 
moting bun to be Lord Chancellor of England* 
Being in that high and undeserved station, he 
became proud and arrogant, and at last b^gan to 
favour tne popish party more than the queen 
thought well of. Toe queen thereupon told him 
that ne was too much exalted by the indulgence 
of his fortune, which had placed him in a station 
for which he was unfit, he being ignorant of the 
Chancery law, and needing the assistance of 
others to enable him to do his duty. This re- 
.proach struck him to the heart, and he resolved 
to admit no consolation. When he was almost 
half dead, the queen repented ofher severity, and 
did what was |)os8ible to retrieve him; but it 
was to no purpose, for he was obstinately re- 
solved to die. — BohuxCs Character of Queen 
Elizabeth, p. 360. 

Fuller is more favourable to the Chancellor's 
character, and he gives a somewhat different ac- 
count of the cause of his death, in his usual 
quaint style. 
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*< Sir Chtitiopker Hatton was born (I collect at 
Holdenby^ in this county (Northampton), of a 
fitmily ratner ancient than wealthy, yet of no 
mean estate. He rather took a bait, than niade a 
meal, at the inns of court, while he studied the 
laws therein. lie came afterwards to the court 
in a mask, where the queen first took notice of 
him, loving him well for his handsome dancing, 
better for bis proper person, and best of all for 
his great abilities. His parts were far above hb 
learning, which mutually assisted each other 
that no manifest want did appear; and the 
Queen at last preferred him Lord Chancellor of 
England. The gownmen, grudging bereat, con- 
ceived his advancement their injury, that one 
not thoroughly bred to the laws should be pre- 
ferred to the place. How could he cure diseases 
imacauainted with their causes, who mjpht easily 
mistaLe the justice of the common law (or rigoury 
not knowing the true reason thereof? Here- 
upon it was that some sullen sergeants at the 
first refused to plead before him, until, partly by 
his power, but more by his prudence, he had con- 
vinced them of their errors, and his abilities. 
Indeed, he had one Sir Richard Swale, doctor of 
tlie civil law, (and that law, some say, is very 
sufficient to dictate equity,) his servant friend, 
whose advice he followed in all matters of mo- 
ment. A scandal is raised, that he was popish ly 
afiected; and I cannot blame the Romanists, 
if desirous to countenance their cause with 
to considerable a person. Yet most true it 
is, that his zeal for the discipline of the church 
of England gave the first being and life to 
this report. One saith that he was ^ a mere 
vegetable of the court, that sprung up at night 
and sunk again at his noon;" though indeed 
he was of longer continuance. Yet it broke his 
heart that the Queen (which seldom gave hoona, 
and never forgave due debts,) rigorously de- 
manded the present payment of some arrears, 
which Sir Christopher cud not hope to have re- 
mitted, but only desired to be forebome : failing 
herein in his expectation, it went to his heart, 
and cast him into a mortid disease. The Queen 
afterwards did endeavour what she could to re- 
cover him, bringing, as some say, cordial broths 
to him with her own hands; but all would not 
do. Thus no puUeyt could draw up a heart once 
cast down, though a queen herself should set 
her hand thereunto." — FuUer't WorMes, ed. 
1811, vol. it. p. 165. 

The writer quoted by Fuller is Sir Robert 
Naunton, who says, — 

" Sir Chrittopher Hatton came into the court, 
as his opposite, Sir John Perrot, was wont to say, 



by the galliard ; for be came thither as a private 
gentleman of the innes of court, in a mask ; and 
for his activity and person, which was tall and 
proportionable, taken into her favour. He was 
first made Vice Chamberlun, and shortly after- 
wards advanced to the place of Lord Chancellor; 
a gentleman who, besioes the graces of his person 
and dancing, had also the adiectaments of a strong 
and subtill capacity ; one that could soon learn 
the discipline and garb both of the times and 
court. The truth is, he bad a large proportion 
of gifts and endowments, but too much of the 
season of envy ; iCnd he was a meer v^table 
of the court, that sprung up at night, and sunk 
again at his noon.'' — Fragmenta Regalia, 1643, 
p. S5. 

It IS but fair to add Hatton*s character by 
Camden:—* 

** He was a man (I speak incontestable truth) 
of singular piety to God, fidelity to the sUte, 
uncorrupted integrity, and extensive munificence 
in charitable donations, and (which is not the 
least part of his praise) gave the kindest encou- 
ragement to learning. * * * His praise will live 
in the annals of literature, better immortalised 
than by the splendid monument, worthy- of so 
great a man, erected at a great expense in St. 
Paul's church, London, by his adopted son. Sir 
William Hatton."— i^n/afiii/a» Gough's edit., 
1789, vol. iL p. 165. 

The personal grace and activity of Sir Christo- 
pher Hatton were not more remarkable than the 
sensitive delicacy of his moral frame. In both 
respects he afibrds a perfect contrast to more 
than one of his successors. Lord Thurlow, for 
instance, would never have danced his way to 
the woolsack; nor would all the oueens in 
Christendom have been able to break his heart, 
which was not made of penetrable stuflfl 

The saltatory powers of Lord Chancellor 
Hatton, as well as the elegance of his costume, 
with the efiect of these combined attractions 
upon the heart of his royal mistress, are cele- 
brated by Gray, in his " Long Story :" — 

" Full oft within the spacious walls. 
When he had fifty winters o'er him. 
My grave lord keeper led the brawls*; 
The seal and maces danced before him. 

^ His bushy beard, and shoe-strings green. 
His high-crown'd hat and satin doublet,' 
Mov'd the stout heart of England's queen. 
Though Pope and Spaniard could not trouble it.** 

• A figure-dance, so called^ 
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LETTERS TO THE LORD CHAN- 
CELLOR, 

ox HIS PROJKCT FOR E8TA BUSHING LOCAL COURTS. 

LETTER IL 

lis Sfisd on the Bar and on AUomeyi and 

Soiiciion, 

Mt Lobd, 
i SHALL noir resume the subject on which 
I had lately the honour to address you. 1 
hope before the meeting of Parliament to 
be able to lay before you all my reasons for 
differing with your Lordship as to the jus- 
tice or expediency of your measure. I 
hare in my first letter pointed out its 
direct tendency to degrade the administra- 
tion of justice in the persons of the judges, 
whom your Lordship s bill would call into 
existence; I shall devote this letter to 
provm^ that it would also extend the same 
withermg and disastrous influence to the 
bar and the other branches of the profes- 
sion. 

I am not fighting the battle of the pro- 
fession ; it is the common weal that is my 
object. It b too clear for argument that 
if justice be admmistered by inferior men, 
the public are the losers, it perhaps may 
not be so dear to all, that if the situation 
and standing of the iMurrister and the attor- 
ney be lowered, the public will be injured 
in an equal or to a greater degree. To 
this point, therefore, I will call your Lord- 
ship's attention. 

It is true, my Lord, that the bar has 
met and hai deserved some reproach. 
Some of its members have been dazzled 
by their own elevation, and have fallen 
firom it. But take the whole profession, 
think for a moment on the numerous body 
of persons who from century to century 
have filled its ranks ; remember the tempt- 
ations to which they have been exposed, 
and the duties which they have performed, 
and you, my Lord, you will not hesitate a 
moment, no other intelligent or unnre- 
jndioed man will hesitate, in awarding tnem 
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the fair meed of their labours, in admittiiu^ 
their unwearied exertions, their command^ 
ing talents, their bright and determined 
independence. It has ever been the proud- 
est boast of this part of the profession 
that its honours are open to all. Its high 
standing has been admitted by all intelli- 
gent persons to be a public benefit. In- 
deed if the importance and consequence 
of the body merely tended to their own 
benefit ana advancement, they would in- 
deed be paltry and inconsiderable ; but the 
public are served ; the interests of all are 
ably, zealously, and faithfully attended to 
and protected; and if this be denied, I 
have, among a tliousand others, one instance 
so undeniable, so recent, and so overwhelm- 
ing, of the truth of the principle for which 
I contend, that in a moment I can dash 
down the hand raised against it. 

What, let me ask, placed your Lordship 
in a situation in which your Uilents enabled 
ou to demand the highest preferment? 
n what station did you perform your 
proudest feats? From what rank was the 
champion selected, who hurled his indig- 
nant thunders against corruption and op- 
pression ? Of what station was he who set 
lit naught the proud and the noble ? Who 
was he who smote down government after 
government ? On what vantage ground did 
he stand? This will be the question which 
posterity will put What, my Lord, will 
be the answer? That you were a simple 
barrister; that for a long time, from po- 
litical prejudice, you held the lowest rank 
in that profession : but that station sufficed ; 
that you were one of a powerful, numer- 
ous, and distinguished body, and that you 
only left it to demand, as your right, the 
most splendid gift of the crown, the proud- 
est situation which a subject can hold 1 

This, then, my Lord, is the advantage 
to the public ; that as the professioa la at 
present constituted, they can command 
talents the most exalted, exertions the 
most unwearied, good faitli the moat pui, 
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to another topic which has been much 
pressed upon this question. The emolu- 
ments of professional men have been 
pointedly alluded to ; they have in fact 
been greatly exaggerated, — let that pass, 
however ; — but it has been said by many, 
and the charge has been countenanced to a 
certain extent by your Lordship, that they 
are greatly overpaid. 

Now, my Liord, permit me to ask you to 
recollect for one moment what you your- 
self have gone through ; permit me to re- 
mind you of what every other professional 
man in practice, be he barrister or attorney, 
goes through : remember how much de- 
pends on his unassisted exertions, and the 
qualifications necessary to perform his duty 
with advantage to his client, and you can- 
not entertain this opinion for a moment. 
The professional man, to succeed in prac- 
tice, nmst join unwearied industry to con- 
siderable tiuent : it is absolutely necessary 
that he should condescend to be a mere 
drudge for the interests of his client; it is 
equaUy necessary that he sliould rise above 
this character, and be able to avail himself 
of his drudgery, by the exercise of superior 
talent. The persons who join these two 
qualities are extremely rare : it is they 
only who are fit for the profession of the 
law, and their services eannaibeiwerpaid^ 

Reflect, my Lord, on the painful life of a 
professional man, — a life passed m constant 
conflict ; in the continued exercise of re- 
sponsil^e duties ; harassed, perplexed, ex- 
asperated ; fighting his way through a host 
of foes ; tormented by day, and sleepless 
by niffht ; assailed in a thousand wajrs by 
enemies, direct and indirect, whom his ex- 
ertions for others have created ; dfflculties 
which must be overcome, thrown in his 
way at every Aep ! Reflect on this for one 
moment, and your Lordship will at once 
admit that he is not overpaid. Overpaid ! 
Nodiing can overpay, nothing can com- 
pensate, him for his exertions ! If he ^ves 
nis best faculties to the employment ; if he 

f reserves inviolable good faith to his dient, 
say again, his exertions cannot be com- 
pensated. Root out and utterly destroy, if 
you will, the useless weeds which now dis- 
figure the venerable fabric of our laws. 
Smite to the uttermost the crew of sioe- 
curists which the law now maintains. A 
reform of this nature is demanded on all 
hands ; but touch not those who earn a fiiir 
and honourable meed, by industry and abi- 
lity the most conspicuous and deserving. 

Your Lordship will find work enough on 
your hands in removing grievances which 
are palpable and enormous. The great ex- 
pense of the present proceedings, both at 



law and in equity, does not consist of Ae 
fees paid to professional men, but to use- 
less and sinecure officers. Destroy the 
drones, if you will ; but let die working 
bees enjoy their own honey. I shall here* 
after call your Lordship's attention, in detail, 
to the sinecurists which the law supports. 
I now only lay down the broad, and I hope 
to prove, incontrovertible principle, that 
the fees of the professional men who ac- 
tuallv have the labours of a cause on their 
han^ are comparatively small, and that the 
great portion of the money which comes 
out of the pocket of the public is paid 
to men whose only duty is to receive Ms 
money. 

Thus, then, stands the case, my Lord : 
if your Lordship's measure is persisted in, 
the profession of the law will be degraded 
in all its branches. It will not command 
the exertions of the persons who at pre- 
sent enter into it. . It will lose its reput- 
ation and distinction, and this will operate 
to the immediate injury of the public. 
This, I trust, I have sufficiently shown 
in this letter. These are general objec- 
tions to the principle of the measure : in 
my next letter, I niall show its impractt* 
cability. 

I have the honour to be» 
My Lordf 

Your Lordship's most humble servant, 

A Barristcr. 



ANALYSIS OF THE GENERAL 
REGISTRY BELL. 

Trk bill (ordered to be printed December Si. 
1830) recites, that it is expedient that all assur- 
ances and proceedings affecting lands in Eng' 
land and Wale$ (with the exceptions hereinafter 
mentioned) should be registered, and that an 
office should be estabh'shed in the metropolis 
for their registration; it is therefore proposed 
to be enacted that a general register office be 
established. 

Building and Officen. 

That the lords of the treasury provide proper 
buildings. 

That his Majesty may appoint a registrar and 
assistant registrars. 

That the lords of the treasury mnjr appoint 
subordinate officers ; and make regulations as to 
the duties of the several officers. 

That the registrar general shall be a seijeant 
or barrister at taw, and shall, at the time of his 
appointment, have practised as a convej'ancer 
for ten years at the least, or have acted as as- 
sistant registrar for such a period as shall have 
made up, with the time he shall have practised 
as a conveyancer, the period of ten years; and 
every assistant registrar shall be a seijeant or 
barnster at law, and shall, at the time of his ap • 
pointment, have practised as a Conveyancer for 
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at lent three ^ean; and that eveir registrar 
general and assistant reeistrar shall take an oath 
for the full execution of his office. 

That the registrar general and assistant regis- 
trars shall not be removed from their offices un- 
less the two houses of parliament shall present a 
joint address to his Majesty, praying for such 
removal; but that the clerks and subordinate 
officers shall hold their offices during pleasure. 
■ That the registrar general and other officers 
shall give security for the due performance of 
their duties. 

Mode of RegittraHon, 

That Enffland and Wale&4)e divided into dis- 
tricts for the purposes of this act. Notice of 
the divisions to be published in the London 
Gazette. 

That assurances executed after December 31. 
I6JI9 or in the case of wills where the testator 
shall die after December 51. 1831, mav be regis- 
tered by depositing the original, or (where there 
shall be duplicate original documents) one of 
the duplicate originals^ and making the proper 
entries. 

The documents deponted to be made up into 
books or parcels^ ana numbered. This applies 
to all deeds and papen hereafter directed to be 
registered. 

That all assurances (except wills and such 
other assurances as are directed to be otherwise 
indexed) shall be indexed according to the regu- 
lations iollowing : — 

1. An index, to be called '* The General In- 
dex,*' to be kept for each district; and assur- 
ances affiscting lands within such district to be 
indexed in the general index under heads desig- 
nated bv numbers. 

S. Where the grantor does not derive title 
under any registered assurance, the assurance is 
to be indexed under a new head. 

3. Where the grantor does derive title\mder 
a registered assurance, the assurance is to be 
indexed under the same head as the assurance 
under which the title is derived. 

Where the title to the same interest shall be 
derived under several assurances indexed under 
diffisrent heads, the entry shall be made under 
the same head as the assurance last executed. 

4. The grantor may require that the assur* 
ances shall not be indexed under the head under 
which his title is derived. In such case, a refer- 
ence to be made from the last-mentioned head 
to the head under which the assurance shall be 
indexed, and memorandum made on the docu- 
ment that it contains a requisition to index the 
same under a new head. 

5. The grantor, in such cases, may require a 
specification of the parcels to be entered under 
tae head under whicn hu title is derived. The 
specification may either include lands conveyed 
and exclude other lands, or include other lands 
and exclude those conveyed. The terms of the 
specification must be inserted in the assurance. 
This regulation is not to authorise the insertion 
of a sp«3fication of the quantity of estate or in- 
terest to be conveyed, or otherwise afiected. 

6. Lands previously held under different titles 
may be brought together on the index; and 
lands previously indexed under the same head 



may be separated ; reference entry as in 4th re- 
gulation. 

The power of indexing under a new head may 
be exercised at the discretion of the person re- 

gistering; but that of indexing under an existent 
ead suDject to the consent of registrar general 
or assistant registrar. 

7. No assurance to be indexed under more 
than one head. 

8. If any conflicting applications shall be 
made with respect to the bead under which an 
assurance is to be indexed, the decision of the 
registrar general or an assistant registrar on such 
applications shall be final ; and he is authorised 
(if he shall think fit) to direct the same to be in- 
dexed under a new head. 

9. An alphabetical index, to be called ** The 
Index to the RooU of Tides," to be kept for 
each district; and where the grantor does not 
derive title under any registe^ assurance^ an 
entry of the grantor^s name to be made in such 
index, with a reference to the head under which 
the assurance is indexed. 

10. Where, by any of the preceding regula- 
tions, an entry is directed to be made, the entrv 
shall express the year and the day of the month 
when made, the date of the assurance, the book 
or parcel in which the document deposited at 
the raster office shall be made up, and the 
number of document in such book or parcel ; 
and the index entries and the reference entries 
in the general index shall be distinguished in form 
fiom each other, lliis applies to idl entries 
hereafter directed. 

11. Where references are required to the 
bead under which an assurance is indexed, cor- 
responding references are to be made from that 
head. 

IS. The grantor of an equity of redemption 
is not to be considered as deriving his title under 
the mortgage deed. 

Where a specification is inserted under the 
fifth regulation, the assurance shall not be con- 
sidered to be duly registered as to lands not in- 
cluded in the specification. 

Clerical Error** 

The effect of an entiy not to be invalidated 
by any error in the date of the entry, or in the 
date of the assurance, nor by reason of such 
dates or either of them having been omitteck 
This qiplies to all entries directed under this 
act. 

Errors in references not to affect the validity 
of registration, except for the purpose of the 
third regulation, by which a subsequent assur- 
ance would be required to lje indexed under the 
same head as the first assurance. Thb applies 
to all references. 

Where an assurance shall have been errone- 
ously indexed, such assurance shall nevertheless, 
for the purpose of the third regulation, be con- 
sidered to be duly indexed, except as against any 
person claiming under an assurance, of which an 
mdex entry or a reference entry shall have been 
made in the manner required under a head under 
wfaach the first-mentioned assurance shall have 
been duly indexed. 

If an assurance shall be indexed under any 
two or more heads, the assurance shall, as to 
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uny particular lands, in respect of which the same 
shall have been indexed under any such head, 
be con«dered to be duly indexed under the head 
under which the same shall to have been in- 
dexed; and as to any other particular lands, in 
respect of which a reference shall have been 
made in the manner directed, to any one of the 
heads under which the assurance shiul have been 
so indexed, the assurance shall be considered to 
have been duly indexed under such last-men- 
tioned head. 

Legacies and Charges, 

AH^surances affecting lef^ades charged upon 
Iand»or judgments or debts due from the estates 
of bankrupts and insolvents (except wills, &c.), 
to be indexed as follows : — 

An index, to be called ^ The Index to Assign- 
ments of Charges," and an index, to»be called 
*< The Index to the Roots of Titles to Charges," 
to be kept for England and Wales, and the pro- 
visions respecting assurances to be indexed in 
the general index (excep^ the sixth regulation), 
to apply to the registration of the last-men- 
tionea assurances. 

Prwaie Acts^ Decrees in Equity^ ^c. 

Every private act of parliament a^cting lands 
to be ao assurance. 

Decrees in equity, creating, transferring, or 
determining interests in land, and also decrees 
in equity by which any such decree shall be 
varied or reversed, are to be considered assur- 
ances. Memorial to be deported. 

Every act or matter evidenced bv writing, 
and by which any estate or interest in lands sbiul 
be created or transferred, may be regi^ered by 
registering such writing. 

^ mils. 

An index, to be called "The Index to Wills," 
to be kept for England and Wales; and where 
a will is registered, an entrjr of the testator's 
name to be made in such mdex, and also an 
entry of the will. 

Persons claiming an interest in lands afiected 
by will may require the officers of the court in 
which the will nas been proved to transmit it to 
the register office for registry. 

Where the original document is lost, a copy 
or extract may be deposited, affidavits of the loss 
being made. 

In such cases the registration to be effectual 
only so far as the copy or extract agrees with 
the original. 

Where the document directed by this act to 
be deposited at the register office is required by 
any other act to be deposited at axiy other office, 
a copy may be deposited at the register office. 

Power to enforce Registration. 

Persons claiming under an assurance may 
compel the rc^stration thereof by application 
to a judge, except any agreement shall nave been 
made for the non-registration of such assurance. 

Judge may make any order as to costs ; and 
nay order an office copy to be furnished at the 
expense of the applicant. 

Commissiofu of Bankrupt. 
Commissions of bankrupt may be registered 



by depondng a memorial, and maldng die proper 
entry. 

Every such memorial shaH express the name 
of the bankrupt, his addition, and the date of 
the commission, and ^all be signed by the per- 
, son for the time being appointed to enter of 
record matters relating to commissions of bank- 
rupt, or by his deputy. 

An index, to be called ** The Index to Com- 
missions of Bankrupt," to be kept fo^* England 
and Wales; and on registering a commission, an 
entry to be made of the name of the bankrupt, 
and also of the memorial. 

An index, to be called "The Index of Entries 
referred to from the Index to Commissioners of 
Bankrupt," to be kept ; and conveyances to the 
assignees of any banknipt, and re-conveyances 
by them to be indexed under a head designated 
by the name of the bankrupt ; and a reference 
to be made to such head from the entry of the 
commission of bankrupt. 

In every case of any such assurance, where 
the commission shall have issued before the 5 1st 
of December, 1831, an entry of the commission 
df bankrupt shall be made in the said " Index to 
Commissions of Bankrupt," and the reference 
made as directed. 

Judgments^ Staiuies, BecognixanceSf 4^. 

Judgments, statutes, and recognizances, (other 
than such as shall be obtained or entered into 
in the name or upon thd proper account of his 
Majesty, his heirs or successors,) may be rois- 
tered by depositing a memorial, and making the 
proper entry. 

Memorial shall express, in the case of a judg- 
ment, the name of the ddPendant, with his addi- 
tion, the name of the plaintifl^ and the sum re- 
covered, and the time of signing the same ; and 
in the case of a statute or recognizance, the 
name of the conusor, with his addition, the 
name of the conusee, and the sum for which the 
same was acknowledged, before whom it is ac- 
knowledged, and the date; such memorial to 
be signed, in the case of a judgment, by the 
officer who shall sign the judgment, his deputy, 
or successor, or (in the case of a statute or re- 
cognizance) by the proper officer in whose office 
the statute or recognizance shall be enrolled. 

An index, to be called ** The Index to Judg- 
ments, Statutes, and Recognizances," to be kept 
for Eneland and Wales ; and an entry of the 
name of each defendant and conusor to be made 
in such index, and also an entry of the memorial. 

Judgments, statutes, and recognizances to bis 
Majesty, and inquisitions, by which debts shall 
be found due to his Majesty, mav be registered 
by depositing a memorial, and maxing the proper 
entrv. 

Memorial shall express, in the case of a judg« 
ment, statute, or recognizance, the particulars 
before required, and in the case of an inquisi- 
tion, the name of the defendant, with his addi- 
tion^ the sum found to be due, and the date, to 
he signed by the proper officer. 

Obligations and specialties within the statute 
33 Hen. 8. C.39. mav be registered by depositing 
a memorial and maKing the proper entiy. 
^ Memorial to specify particulars^ and to be 
signed by the proper officer. 
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'^peeptaaoM d offieei within the ttatvte 
I J Elii. c 4. may be registered by depositing a 
memorial, and making the proper entry. 

Memorial to specify particulars, and be signed 
by the officer of the crown. 

An index, to be entitled ^ The Index to 
Debton and Accountants to the Grown/' to be 
kept; and an entry of the name of each de- 
fendant, conusor, &c. to be made in such index, 
and also an entry of* the memorial: the last^ 
mentioned index may be divided into separate 
lists. ^ 

ProeeetSngM in Eqmty, 

ffiOa in Eqnity (Mrpendem) may be registered 
by depositing a memorial of the bill or mform- 
ation, and making the proper entry. 

The memorial to express the day of filing 
Ae bill or information, and the name or names 
of <^ce, and the addition, so far as contained 
in the bill or information, of each phdntifr and 
defendant^ and in the case of an mformation, 
the name of office of the party informant, and 
in every case the prayer of the bill or inform- 
ation, or so much of it as shall relate to the 
lands sought to be affected, and the description 
or statement of the lands as set forth or referred 
to in the bill or information, or some other 
description or statement which may be sufficient 
to ascertain the same ; and erery memorial to 
be dqxisited, of any amended hill or inform- 
ation, or supplementol bill or information, or 
bill or information in the nature of supplement, 
shall express the day of making the amendment, 
or of filing the bill or information, and in all 
other respects the memorial of an amended 
bill or information, &c. shall contain expressly, 
or by reference to some prior registered memo- 
rial, the same particulars as are required to be 
contained in the memorial of the original bill 
or information. 

Petitions of appeal against decrees transfer- 
ring, creating, or determining interests in land, 
may be registered by depositing a memorial, and 
making the proper entry. 

Memorial to express all necessary particulars, 



An index, to be called ^ The Index to Suits 
in Equity,'^ to be kept for England and Wales; 
and on rqpstering a mil, information, or petition, 
an entry of the name of each plaintiff and de- 
fendant to be made in such index, and also an 
entry of the memorial, expressing the date of 
filing the bill or information, or making the 
amendment, or of presenting the petition, and 
such particulars as to the nature of the pro- 
ceeding, or the title of the cause or causes, as 
the registrar general shall direct. 

Names of parties informant need not be en- 
tered in the index. 

Memorials of 'bills, informations, petitions, 
and decrees, to be examined by the proper 
officer. 

^ The Index to Suits in Equity " may be kept 
in separate lists. 

Names hereby durected to be entered are to 
be entered according to the two.first letters. 

PrtOeeUon to Purchoiers. 
Wills to be Toid as against bona-Jide pur- 



chasers unless registered; but wills registered 
within two years after the testator's death to 
be valid. 

Other assurances and proceedings authorised 
to be registered to be void as sigainst purchasers 
unless registered. 

Acts and matters affecting lands, and not au- 
thorised to be registered, to be void as against 
purchasers. But estates or interests created or 
transferred by operation of law not to be pre- 
judiced. 

Payments made in satisfaction of charges not 
to be affected. 

The priority aiven by the preceding clauses 
to he enforced in equity, notwithstanding 
notice. 

Assurances r^stered tt the same time to 
have priority according to the time of exe- 
cution. 

The protection of the act to extend to pei^ 
sons who claim under purchasers. 

Conveyances to the assignees of bankrupts 
and insolvenu not to be protected by the act. 

So far as priority is not given by the act all 
estates and interests in land to take effect in the 
order of acquiring them : this clause not to give 
any effect to a voluntary assurance against an 
assurance for valuable consideration. 

Equitable rights existing before Jan. 1. 183S 
may be proteaed by legal estates. 

Terms assigned to attend the inheritance to 
be a protection only against claims prior to 
Jan. 1. 185S. 

The act not to affect the jurisdiction of equity 
in cases of Us pendent ; but an assurance exe- 
cuted during the pendency of a suit to be valid, 
unless the bill or information, if filed before 
3 1 St Dec. 1831, shall have been re^tered before 
the registration of the assurance. 

Decrees authorised to be registered to pre- 
vail against assurances executed during the pen- 
dency of the suit, unleM the assurance shall be 
registered before the decree. 

A decree varying a decree creating an interest 
in lands to be void against a purchaser under a 
prior assurance, unless the decree or the petition 
of appeal be registered before the assurance. 

An assurance which would have the efiect of 
me^ng any interest not to have such efiect as 
against a subsequent purchaser of such interest^ 
unless an entry oe made to lead such purchaser 
to the assurance. 

Commbsions of bankrupt not to be considered 
as issued within the statute 6 G. 4. c. 16. ss. 81» 
86. until registered. 

The act not to jpve effect to any assurance as 
against a commission of bankrupt, except so far 
as protection is aflbrded by the last clause. 

A deed regutered to be as valid for the 
purposes of the statute 6 G. 4. c. 16. ss. 64, 65, 
68. as if the same were inroUed in a court of 
record. 

Where any registered deed shall be vacated 
under the statute 6 G. 4. c. 16. s. 66. any sub- 
sequent beri^dn and sale shall be r^tered. 

[7^0 be concluded next weeit^ 
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uny particular, lands, in respect of which the same 
shall have been indexed under any such head, 
be considered to be duly indexed under the head 
under which the same shall so have been in- 
dexed; and as to any other particular lands, in 
respect of which a reference shall have been 
made in the manner directed, to any one of the 
heads under which the assurance shall have been 
so indexed, the assurance shall be considered to 
have been duly indexed under such last-men- 
tioned head. 

Legacies and Charges, 

Alllttsurances affecting le^cies charged upon 
Iand»or judgments or debts due from the estates 
of bankrupts and insolvents (except wills, &c), 
Co be indexed as follows : — 

An index, to be called ^ The Index to Assign- 
ments of Charges," and an index, to* be called 
** The Index to the Roots of Titles to Charges," 
to be kept for England and Wales, and the pro- 
viuons respecting assurances to be indexed in 
the general index (excep^ the sixth regulation), 
to apply to the registration of the last-men- 
tionecl assurances. 

Private Acts, Decrees in Eqtdt^j ^c. 

Every private act of parliament affecting lands 
to be an assurance. 

Decrees in equity, creating, transferring, or 
determining interests in land, and also decrees 
in equity by which any such decree shall be 
varied or reversed, are to be considered assur- 
ances. Memorial to be deported. 

Every act or matter evidenced bv writine, 
and by which any estate or interest in lands «haU 
be created or transferred, may be revered by 
registering such writing. 

^ wms. 

An index, to be called ** The Index to Wills," 
to be kept for Ensland and Wales ; and where 
a will is registered, an entr^ of the testator's 
luune to be made in such mdex, and also an 
entry of the will. 

Persons claiming an interest in lands afiected 
by will may require the officers of the court in 
which the will has been proved to transmit it to 
the register office for r^istry. 

Where the original document is lost, a copy 
or extract may be deposited, affidavits of the loss 
heing made. 

In such cases the registration to be effectual 
only so far as the copy or extract agrees with 
the original. 

Where the document directed by this act to 
be depouted at the register office is required by 
any other act tp be deposited at anj^ other office, 
a copy may be deposited at the register office. 

Power to enforce Registration. 

Persons claiming under an assurance may 
compel the registration thereof by application 
to a judge, except any agreement shall nave been 
made for the non-registration of such assurance. 

Judge may make any order as to costs ; and 
nay order an office copy to be furnished at the 
expense of the applicant. 

Commissions of Bankrupt. 
Commissions of bankrupt may be registered 



by depositing a meinorial, and making the proper 
entry. 

Every such memorial shaH express the name 
of the bankrupt, his addition, and the date of 
the commission, and ^all be signed by the per> 
son for the time being appointed to enter of 
record matters relating to commissions of bank- 
rupt, or by his deputy. 

An index, to be called '' The Index to Com- 
missions of Bankrupt," to be kept for England 
and Wales; and on registering a comniissbn, an 
entry to be made of the name of the bankrupt, 
and also of the memorial. 

An index, to be called *'The Index of Entries 
referred to from the Index to Commissioners of 
Bankrupt," to be kept; and conveyances to the 
assignees of any bankrupt, and re-conveyances 
by uiem to be indexed under a head designated 
by the name of the bankrupt ; and a reference 
to be made to such head from the entry of the 
commission of bankrupt. 

In every case of any such assurance, where 
the commission shall have issued before the Slit 
of December, 1831, an entry of the commission 
df bankrupt shall be made in the said " Index to 
Commissions of Bankrupt," and the reference 
made as directed. 

Judgments^ Statutes, Recognizances^ 4^e. 

Judgments, statutes, and recognizances, (other 
than such as shall be obtained or entered into 
in the name or upon th^ proper account of his 
Majesty, his heirs or successors,) may be regis- 
tered by depositing a memorial, «nd making the 
proper entry. 

Memorial shall express, in the case of a ju<te- 
ment, the name of the defendant, with his addi- 
tion, the name of the plaintifl^ and the sum re- 
covered, and the time of signing the same; and 
in the case of a statute or recognizance, the 
name of the conusor, with his addition, the 
name of the conusee, and the sum for which the 
same was acknowledged, before whom it is ac^ 
knowledged, and the date; such memorial to 
be signed, in the case of a judgment, by the 
officer who shall sign the judgment, his deputy, 
or successor, or (in the case of a statute or re- 
cognizance) by the proper officer in whose office 
the statute or recognizance shall be enrolled. 

An index, to be called ^ The Index to Judg- 
ments, Statutes, and Recognizances," to be kept 
for Eneland and Wales ; and an entry of the 
name of each defendant and conusor to be made 
in such index, and also an entry of the memorial. 

Judgments, statutes, and recognizances to his 




entry. 

Memorial shall express, in the case of a judg- 
ment, statute, or recognizance, the particulars 
before required, and in the case of an inquisi- 
tion, the name of the defendant, with his addi- 
tion^ the sum found to be due, and the date, to 
be signed by the proper officer. 
' Obligations and specialties within the statute 
33 Hen. 8. c.99. may be registered by depositing 
a memorial and making the proper entry. 

Memorial to specify particulars, and to be 
signed by the proper officer. 
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' Acceptances of offices within the statate 
13 Elii. c 4. may be registered by depositing a 
memorial, and making the proper entry. 

Memorial to specify particulars, and be signed 
by the officer of the crown. 

An index, to be entitled ^' The Index to 
Debton and Accountants to the Grown/' to be 
kept; and an entry of the name of each de- 
fendant, conusor, «c. to be made in such index, 
and also an entry of* the memorial: the last- 
mentioned index may be 4jvided into separate 
lists. 

Proceeding* in Eqmttf* 

BiOaiaEqaity {firpemden*) may be re^tered 
by depositing a memorial of the bill or mform- 
ation, and making the proper entry. 

The memorial to express the day of filing 
the bill or information, and the name or names 
of office, and the addition, so far as contained 
in the bill or information, of each plaintifT and 
defendant, and in the case of an mformation, 
the name of office of the party informant, and 
in every case the prayer of the bill or inform- 
ation, or so much of it as shall relate to the 
lands sought to be affected, and the description 
or statement of the lands as set forth or referred 
to in the bill or information, or some other 
description or statement which may be sufficient 
to aKcrtain the same ; and erery memorial to 
be deposited, of any amended hill or inform- 
ation, or supplemental bill or information, or 
bill or information in the nature of supplement, 
shall express the day of making the amendment, 
or of filing the bill or information, and in all 
other respects the memorial of an amended 
bill or information, &c. shall contain expressly, 
or by reference to some prior registered memo- 
rial, the same particulars as are required to be 
contained in the memorial of the original bill 
or information. 

Petitions of appeal against decrees transfer- 
ring, creating, or determining interests in land, 
may be registered by depositing a memorial, and 
making the proper entry. 

Memorial to express all necessary particulars, 



Ad index, to be called ^ The Index to Suits 
in Equity,'! to be kept for England and Wales; 
and on r^siering a mil, information, or petition, 
an entry of the name of each plaintifi* and de- 
fendant to be made in such index, and also an 
entry of the memorial, expressing the date of 
filing the bill or information, or making the 
amendment, or of presenting the petition, and 
such particulars as to the nature of the pro- 
ceeding, or the title of the cause or causes, as 
the registrar general shall direct. 

Names of parties informant need not be en- 
tered in the index. 

Memorials of bills, informations, petitions, 
and decrees, to be examined by the proper 
officer. 

" The Index to Suits in Equity " niay be kept 
in separate lists. 

Names hereby directed to be entered are to 
be entered according to the two. first letters. 

" Protection to Purchagers. 
Wills to be Toid as against bona-Jide pur- 



chasers unless registered; but wills r^stered 
within two years after the testator's death to 
be valid. 

Other assurances and proceedings authorised 
to be registered to be void as sigainst purchasers 
unless registered. 

Acts and matters affecting lands, and not au- 
thorised to be registered, to be void as against 
purchasers. But estates or interests created or 
transferred by operation of law not to be pre- 
judiced. 

P&yments made in satisfaction of charges not 
to be affected. 

The priority given by the preceding clauses 
to he enforced in equity, notwithstanding 
notice. 

Assurances r^stered ct the same time to 
have priority according to the time of exe- 
cution. 

The protection of the act to extend to per- 
sons who claim under purchasers. 

Conveyances to the assignees of bankrupts 
ud insolvents not to be protected by the act* 

So far as priority is not given by the act all 
estates and interesu in land to take effect in the 
order of acquiring them : this clause not to give 
any effect to a voluntary assurance against an 
asburance for valuable consideration. 

Equitable rights existing before Jan. 1. 183S 
may be protected by legal estates. 

Terms assigned to attend the inheritance to 
be a protection only agpunst claims prior to 
Jan. 1. 1858. 

The act not to affect the jurisdiction of equity 
in cases of Hi pendens ; but an assurance exe- 
cuted during the pendency of a suit to be valid, 
unless the bill or information, if filed before 
3l8tDec. 1851,sha]lhavebeenre^teredbefore 
the registration of the assurance. 

Demes aothorised to be registered to pre- 
vail against assurances executed during the pen- 
dency of the suit, unless the assurance shall be 
registered before the decree. 

A decree varying a decree creating an interest 
in lands to be void against a purchaser und^ a 
prior assurance, unless the decree or the petition 
of appeal be registered before the assurance. 

An assurance which would have the e£fect of 
merging any interest not to have such efiect as 
against a subsequent purchaser of such interest^ 
unless an entry oe made to lead such purchaser 
to the assurance. 

Commissions of bankrupt not to be conudered 
as issued within the statute 6 G. 4. c. 16. ss. 81. 
86. until regutered. 

The act not to ^ve effect to any assurance as 
against a commisnon of bankrupt, except so far 
as protection is affi>rded by the last clause. 

A deed re^tered to be as valid for the 
purposes of the statute 6G. 4. c. 16. ss. 64, 65, 
68.as if the same were inrolled in a court of 
record. 

Where any registered deed shall be vacated 
noder the statute 6 G. 4. c. 16. s. 66. any sub- 
sequent bargain and sale shall be regbtenvL 

[To be concluded next week.] 
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• • llfiiOlll OF THE LATE 

LORD XENYON. 

Llotd Kbmton was born on the 5th of 
October, O. S. 173% at Gredington, in the 
county of Flint.* His father was a eentle- 
man of moderate fortune, and Llojd being 
the second son, was intended for a soli- 
citor. He received his education under Dr. 
Hwhes, at the grammar school of Ruthen, 
in Denbighshire, an institution then b high 
repute, and which has numbered among its 
scholars a Lord Keeper of England (Arch- 
bishop Williams)y and more recently a 
Lord Chief Baron of the Exchequer 
{Richards), besides many other names that 
have shed a lustre upon the intellectual 
character of the country. Young Kenyon, 
it seems, made but little progress in Greek, 
but his knowledge of the Latin classics 
was perfect ; and, in after life, few men en- 
joyed mere keenly the beauties of Virgil 
and Horace. In his seventeenth year he 
was aiticled to Mr. James Tomlinson, of 
Nantwich, an eminent solicitor, to whose 
ability and assiduity he always bore tes- 
timony, and frequently acknowledged the 
advantages which he derived from his in- 
structions. . 

Upon the death of his elder brother, 
who was a member of St. John's College, 
Cambridge, it was determined that Lloyd 
should enter upon a more ambitious sphere 
— one better suited to the talents which he 
had already evinced, and the comprehensive 
acquaintance, which, even at an early age, 
he had formed with the most abstruse and 
difficult portions of legal learning. He was 
accordingly entered at the Middle Temple 
in 1755 ; and during his noviciate, he de- 
voted himself assiduously to the study of 
the earlier law books, as well as to the task 
of gaining an insight into the practice of 
all the courts at Westminster, f 

On being called to the bar, Mr. Kenyon 
practised at the quarter sessions of Salop 
and Stafford, and on the Oxford and Chester 
circuits; but in London his practice in- 
creased so slowly, that at the end of ten 
years, he despaired of succeeding in a pro- 
fession in which he had met wifh such s%ht 
encouragement ; and he would have gladly 
retired from London, and taken orders, n 
he could have obtained tlie small living of 
Hammer, His native parish. 



* The fiunily was orignally settled at Bryno 
in the same county, and was connected with the 
Kenjons of Peale in Lancashire. 

t His younger brother,. Roger Kenyon, was 
brought up as a solicitor, and practised at Cefn, 
>n the counter of Denbigh. 



His talents, however, were appreciated 
b^ Thwiow and Dunning^ then the most 
distinguished names in the prcjfession, and 
he numbered them among his warmest 
friends. The known attachment of these 
eminent individuals, his acknowledffod ta- 
lents, and indefatigible industry, added to 
the fiict, that he assisted Dunning in an- 
swering his cases, when the latter was 
overloaded with business, could not fail ul- 
timately to recommend him to notice and 
emplojrment. 

He originally attended all the courts, a 
custom which is now discontinued, much 
to the disadvantage of those gentlemen 
who happen to be elevated to a judicial 
seat out of the particular court in which 
they have been accustomed to practise; 
but business at last beginning to flow in 
upon him, he confined himself to the Court 
of Chancery, in which he soon attained the 
first practice. As a common lawyer, how- 
ever, he was not forgotten ; and his services 
were more than once retained in the courts 
which he had discontinued attending. He 
was the leading counsel for Lord George 
Gordon, who was indicted in 1780 for con* 
structive treason, and whom, aided by the 
powerful co-operation of Mr. Erskine, he 
successfully defended. % 

Mr. Kenyon was soon afler that period 
elevated to the rank of Lord Chief Justice 
of Chester ; a situation highly gratifving to 
his feelings, as the circuit comprehended 
his own county. 

On the 20th of April, 1781, he was ap- 
pointed Attomey-Ueneral, and resigned 
that office in the month of April in the 
following year, upon the retirement of Lord 
Shelbume and Mr. Pitt At the return of 
the latter to power, Mr. Kenyon, in De- 
cember, 1783, was re-appointed the first 
law officer of the crown. ^ He, however, 
retained office but a short time, his health 
having suffered severely firom the dis- 



t " Lord George Gordon," Mr. Kenjon said, 
^ was the president of a Protestant associatioD. 
An act had passed, which, right or wrong, had 
piven offence. Perhaps, in his (Mr. KL's) opinion. 
It had given causeless ofience. But, because he 
differed from other men, wi^ he therefore to 
treat them as traitors to their country ? Our laws 
were not like those of the Medes and Persians, 
but were subject to revision ; and it was the duty 
of Englishmen, if there were laws which impro- 
perly tolerated men whose principles were hostile 
to the constituUon, to petition parliament to 
revise, or even to repeal, those laws. He did 
not say tliat this was the case with the law that 
gave nse to the association, but iithey thought 
so, their right to petition was unquestionable." 
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charge ofhis^ofessional and parliamentary 
duties.* 

On the death of Sir Thomas Sewell» ia 
March, 17849 he became Master of the 
RoUsy and had the dignity of Baronet 
conferred upon him. It is said that the 
pleasure arising from his elevation was not 
nnmingled with regiet, as he was compiled 
to resign his favourite appointment of Chief 
Justice of Chester. He was always averse 
to engaging in parliamentaiy life. Indeed, 
tlie brevity and closeness of his reasoning, 
were not suited to the arena of St. Stephen^ 
and politics were not agreeable to his dis> . 
position. His known &like to parliament 
was so strong, that some years afterwards 
George III., whose kindness to him was 
ever a subject of gratitude and pride, ob- 
served on his attending at a levee, which 
his judicial duties seldom allowed him do, 
*' Lord Kenyon, I think you like better 
coming to me than attending the House of 
Lords." 

On the resignation of Lord Mansfield in 
1788, Sir Lloyd Kenyon was appointed 
Lord Chief Justice of the Court of King's 
Bench, with the title of Lord Kenvon, 
Baron of Gredmgton, in the county of flint. 
On the appointment, his sovereign gra- 
ciously expressed hia gratification, and con- 
descendingly said, <^ I wish you may live 
to enjoy it as long as your predecessor;" 
adding, <* If Dunning had lived, I could not 
have appointed yaUf for I had promised it 
to him." 

In fulfilling the important duties of Chief 
Justice, his views might be deduced from 
the motto which he adopted upon taking 
the coif, than which none could more ap« 
propriately deilignate his sentiment, tliat 
justice should be the handmaid of morals. 
The motto was, " Quid ieffts sine moribue I ** 
and assuredly no man ever filled that high 
station, who laboured more systematically 
to promote the great object and end of 
junspnidence. 

It has been observed by a high authority, 
that the principles and rules of our law 
courts were always excellent, but that our 
system of equity at the time of Lord 
Mansfield was not equally admirable. It^ 
was generally considered by the profession, 
that much praise was due to Lord Kenyon 
as Chief Justice, for bringing back the rules 
of the King's Bench to the practices of the 



* Lord Kenyon, while at the bar, was re- 
markable for the celebrity which attached to bis 
opinions. Id the year 1781 he received two 
thousand nine hundred and thirty-six guineas^ 
and in 1 788 three thoasand and twenty guineas, 
for answering cases tnily. 



courts of law ; his predecessor having iiitro^ 
duoed many crude notions of equity into 
his decisions. 

The dislike of politics by which Lord 
KenjTon's character was distinguished, in 
addition to his known integrity, contributed 
much to gain public confidence towards his 
administration of justice, during the dis^ 
turbances and excitements which were 
consequent upon the French Revolution* 
There never was a time when more general 
confidence was felt by juries, and by the 

Sublic, tlian was reposed in Lord Chief 
ustice Kenyon. 

His habitual temperance might have en- 
sured a longer continuance of his official 
labours, had not a domestic calamity, the 
loss of his excellent and beloved eldest son 
Lloyd Kenyon, broken his spurits, and has- 
tened the termination of his valuable life. 
He died the 4th of April, 1802, in his 
seventieth year. His sovereign, who was 
afterwards so deeply afflicted by the death 
of a beloved daughter, said of his faithful 
servant. Lord Kenvon, « He never reco- 
vered the death of his son." 

The private character of his Lordship 
was most exemplary. He was distinguished 
for benevolence, and both possessed and 
deserved the reputation of being ever ready 
to afibrd gratuitoufsly his vaJuaUe legal 
advice. He was buried in the fiimily vault 
at Hammer; and we may conclude with 
quoting from his monument :^<< He has 
left a name to which his family will look 
up with affectionate and honest pride, and 
which his country will remember with 
gratitude and veneration, so long as they 
shall continue duly to estimate the great 
and united principles of religion, law, and 
social order." 



REVIEW. 

EpUome of the Practice in the Court tfEx^ 
chequer on the Plea Side ; including the 
newJRulesofCourtof'MichaelmaSj 1830, 
and ExtracU from the Act of 1 Wm. 4. 
c. 70., " For the better Adminietration if 
JueUce;' Sfc. With Practical Forms 
and Precedents of BiUs of CosU, By 
an Attorney of the Court. London, 1831. 
' Richards. 
Lord Thcjrlow, in a communication to a 
young friend studying for the bar, said, 
*' Could the writer of this choose his court 
and practice, he conceives the most ancient 
and the most learned lies in the Court of 
Exchequer.*' According to Chief Baron 
Gilbert, the Exchequer was the ancient and 
sovereign court in Normandy, to' which ap- 
peals from all inferior courts were carried,- 
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it'beiilg the grand court of the Dtike. The 
hailiff or sheriff was the jtuMar of the 
county. But the highest justices were 
diose called miisters of the Exchequer, 
whose duty it was to amend what the 
bai)i& or lesser justices had misdone, as 
well as to call in all things withheld from 
the Prince* 

The constitution and functions of the 
Exchequer appear to have been nearly the 
same in England as in Normandy. In this 
court all complaints were heard against the 
dffioers of the crown, which was the origi- 
nal of the writs of false judgment This, 
Uowerer, was afterwards changed; for the 
complainta against the heal officers were so 
many and grievous, that the ordinary juris- 
diction of the shei^iff was restricted to the 
sum of 40s., except by Ju9tice$4. 

The Exdiequer, Gilbert says, was the 
great Aula Heffis, and the power and dig- 
nity of the justiciar were so great, that the 
sovereign at length became jealous of it ; 
and the Aula Regis was broken into four 
distinct courts,— the Court of Chancery, 
the Exchequer, the Court of King's Bench, 
and the Common Pleas.* 

The recent opening of the Exchequer, 
and the probable influx of business, render 
it necessary for the general body of prac- 
titioners to make themselves acquamted 
with the rules and practice of a court from 
which they have hitherto been excluded. 
The design of the work before us is to 
give them the requisite knowledge* The 
necessity of acquirii^ it, as well as the 
mode adopted for conveying it, are pointed 
out in the pre&ce* 

** This compendium of the practice of the Ex- 
chequer of Pleas has been prepared under the 
conviction, that the important changes effected 
by the recent act ** For the better Administiation 
of Justice" rendered thQ early publication of 
such a work peculiarly necessary. 

** The Court of Exchequer on the law side 
(hitherto limited to twenty practitioners) being 
now thrown open to the profession at large, it 
appeared essential that the rules of practice, as 
modified b^ the late statute, and by the new 
orders, should be collected for the use of the 
attorneys of the court. The utility of the work 
seemed still more apparent, when it was consi- 
dered that all the proceeding from the princi- 
pality of Wales, and the city and county of 
Cheiter, are neceuartly tranrferred to this court. 

" The plan pursued in the compilation has 
been: — 

" 1st. To arrange the mode of procedure in 
the Order which occurs in ordmary coMeSj and to 
treat separately of mcidaUol mid special pro» 
eeedkigs, 

* Gilbert's Treatise of the Court of Exchequer, 
chap.!. 



** Sd. After expunging' from previoat col* 

lections the obsolete and rescindea orders, — the 
several clauses of the new statute and rules of 
court have been introduced in their appropriate 
places. 

** 3d. It has been deemed useful, not merely 
to present the practitioner with the entire mo- 
tions and rulei, in all their elaborated form of 
expression, but also generally to state their sub- 
stance, and explain their effect. 

" By this, method it is trusted that a know- 
ledge of the changes in the practice will be foci- 
litated; and it seemed the more necessary to 
pursue this course in a court in which the pro* 
ceedinn were hitherto known but to few mem- 
bers of the profession. 

*' 4th. it has been conndeicd desirable to ap- 
pend the various /(srwts of process, of notides, 
and other proceedmgs, arranged in the order in 
which they usually take place ; and followed by 
precedents o( bills of costs, which may assist the 
practitioner in the discharge of his duty." 

' The method pursued will, we apprehend, 
afford great &cilities for attaining the ne- 
cessary information. 

The work is divided into thirteen chap- 
ters, and these are subdivided into sections. 
The FIRST chapter contains two sections ; 
the first treatmg of .the officers of the 
court, their fees and duties ; the second of 
attorneys, and their admission ; the change 
of attorneys and the service of process on 
them. The second ch^ter treats of pro- 
cess to bring the defendwit into court It 
is divided into two sections ; the first on the 
different kinds of writs, venire, summons, 
subpoena, capias; the second on arrest* 
The THIRD chapter is on the defendant's 
appearance. It has four sections ; the first, 
of common appearance ; the second, of spe- 
cial bail and exception ; the third, of the 
justification of bail andrender ; the fourth, of 
proceedings on the bail bond, and against 
the sherifl^ The votJRTH chapter is devoted 
to the pleadings. It presents seven sections 
with the following titles ; first, o£ the de- 
claration, de bene esie, in chief, and by the 
by, and time of delivery or filing; second, 
of notice, rule, demand of plea; third, of 
imparlance, and time of pleading ; fourth, of 
oyer and particulars ; fiAh, of the plea and 
demurrer ; sixth, replication, rejoinder, &c.; 
seventh, the issue. The fifth chapter treats 
of occasional proceeding before trod. It has 
four sections ; first, of the defendant's set 
off; second, of summonses ; third, of mo- 
tions ; fourth, of paying money into court 
The SIXTH chapter, devoted to trial and 
final judgment, is also divided into four 
sections ; first, of the notice of trial, con- 
tinuance, and countermand; second, of 
subpoening witnesses; third, of the jury 
process, record, and entering the cause; 
fourth, of Uie sittings. The seventh chap- 
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ter applies to Ihe proceedings Bubeequent 
to the trial. There are two sections ; the 
first, treating of the postea, new trials, and 
arrest of judgment ; the second, of final 
judgment, taxation of costs, and execution. 
The EIGHTH chapter conveys the requisite 
infonnation regarding incidental proceed- 
ings. It has four sections ; the first, of judg- 
ment by default, and of the writ of enouiry ; 
the second, of judgment, as in case ox non* 
suit ; die third, of non-pros and discontinu* 
{uice ; the fourth, of the cognpvit and war- 
rant of attorneys. The NINTH chapter relates 
to proceedings against prisoners, which it 
delivers in four sections ; the first, treatinff 
of the detainer and declaration ; the secon<^ 
bf pleading, trial, and ludgment; the third, 
of the executioii ; the founh, of discharging 
a prisoner. The tenth chapter is occupied 
]3y a novel and important subject, which it 
expounds in three sections, treating re- 
spectively, first, of the removal of causes 
from the courts abolished in Wales and 
Cheshire ; second, of the attorneys of the 
abolished courts ; third, of the assizes in 
Wales and Chester. The eleventh chap- 
ter is devoted to proceedings in ejectment, 
and the twelfth to proceedings in error. 
The thirteenth is occupied by a variety 
of miscellaneous proceedings, resolved into 
sir. sections ; first, of the habeas corpus ; 
second, of enrolling deeds ; third, of arbi- 
tration; fourth, of saving the statute of 
limitations; fifth, of taxation of costs be- 
tween solicitor and client ; sixth, of the 
proceedings as to privileged persons. 

A considerable number of useful prac- 
tical forms are appended, as well as some 
precedents of bills of costs ; and a concise 
index terminates the volume. 

From the analysis which has been given, 
our readers will be enabled, in a great de- 
gree, to judge of the work for themselves. 
They wiU see that the object of the author 
has been practical utility ; that he has en- 
deavoured to give a mass of information, 
which it is now necessary for practitioners 
to possess within moderate limits, and at a 
moderate price. 

Some Account of the Election for Truro, 
Atiffust S— 6. 1830, with a Copy of the 
Charter, and a Table of Parliamentary 
Patronage, London. 1830. Baldwin. 

This publication derives extraordinary in- 
terest from the circumstances of the tmies. 
Truro is a very ancient borough, and 
^m the earliest period returned members 
to parliament. In 1589 a charter was 
Knmted to the town by Queen Elizabeth, 
instituting a mayor and two classes- of 



burgesses — capital burgesses and common 
burgesses. The right of election has long 
been exercised by the capital burgesses 
only. This, it is contended in the work 
bciore us, arose from the lachee of the ge- 
neral body. 

It is remarkable that a simDar ouestion 
has lately been Mitated with regard to the 
boroughs of MarUiorough, Romney, Hast- 
ings, and Rye, and might probably be raised 
in many other places. In the case of Truro 
there are two decisions of the House of 
Commons in fiivour of tlie right of the 
select bod^: one in 1660, the other in 
1689. It IS maintained, however, that the 
charter favours the more extended right of 
voting, and that the adverse decisions may 
be accounted for by the circumstances of 
the times in which they took place. The 
charter ordains that the inhabitants of the 
borough, and their successors, shall be one 
corporate and body politic, by the name 
of the mayor and burgesses of the borough 
of Truro. It furtlier ordains, that there 
shall be twenty-four of the most discreet 
and honest inhabitants of the borough, 
who shall help and assist the mayor ; four 
aldermen to be annually chosen by the 
said twenty-four capital burgesses out of 
their own body. Power is given to the 
capital burgesses to elect a recorder, and 
a steward of a court of record established 
within the borough by the charter. The 
following is the passage relating to the 
election of members of parliament : — 

** And we do will also, and for us, our heirs 
and successors, do grant to the aforesaid mayor 
and burgesses of the said borough, and to their 
cucceisors, and do ordain, that there may and 
iliall be in the said borough two bureestes of 
Parliament, of us and of our heirs and succes- 
sors, as heretofore bath been used and accus- 
tomed, for the said borough ; and that, therefore^ 
ihe mayor and burgesu9 of the said bofou^, and 
their successors, when and as vflen as the Pariia^ 
ment o^ us, our heirs and successors, shall bap- 
pen to begin, or be assembled by virtue of the 
writ of us, our heirs or successors, concerning 
the election of the burgesses of the Parliament to 
them directed, may and shall have authority and 
power, or else, by their common council, or the 
greater part of them, to elect and nominate two 
discreet and honest men to be burgesses of the 
Parliament of us, or of our heirs and successors, 
for the same borough." 



METROPOLITAN GENERAL REGISTRY. 

To ihe Editor of ihe Legal (Server, 
Si a, 
As a friend and sulMcriber to your useful pub- 
lication, I think it incumbent upon me to put 
you upon your guard against allowing your edi- 
torial character to be compromised, as it has 
been in your last Number, by a eonresppndent. 
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and unshaken. The 6ar h at present a 
profession to which any man miiy count it 
an honour to belong, and in this lies the 
safety and the ben^t to the public. Be- 
warey my Lord, how you venture to tamper 
with these advantages ! 

This being the present state of the pro- 
fession, consider the changes which your 
jLordship's measure must inevitably enect. 
It must be assumed to be effectual, and to 
answer the purposes intended. A large 
portion of* the business of the superior 
courts is to be abstracted from them, and is 
thrown into the local courts; and a bar 
will be necessary both in the superior and 
inferior courts. The metropolitan bar of 
course will be deprived of a large portion 
of their business, whiclt will be distri- 
buted amongst the provincial bars. Tliis 
is the direct effect of the measure. Now 
does not your Lordship see the imme- 
diate consequence of this ? Tlie strength 
of the bar is at once diminished. Not 
only are its emoluments greatly curtailed, 
but its members become either unemployed, 
or scattered and isolated. Its importance 
vanishes ; its distinctions are confined to a 
more narrow arena ; its honours dwindle 
away; it becomes no longer desirable to 
belong to it, either for profit or ambition ; 
in a word, it is dkoraded. 

The metropolitan bar would no doubt 
be still the first ; but it must be an inferior 
bar to the present, lu metnbers would 
be inconsiderable; its resources and variety 
confined ; the present admirable system of 
dividing the labour must be abandoned: 
there would be no hope of obtaining a 
reasonable share of occupation if a man 
confined his attention to one court or to 
one department. It would no longer be 
the chosen profession of the talented, the 
highly gifted, or the ambitious. It would 
sink into comparative insignificance; and 
the public would no longer command the 
same qualifications as before. At present 
it is undoubted that you can procure the 
assbtance of men who have devoted their 
whole lives to one particular branch ; you 
may have the joint benefit of their separate 
exertions at a moderate expense ; but this 
I fear will be impossible under your Lord- 
ship's proposed reform. The talent will 
&ot exbt, or it will be almost impossible to 
obtain it. The best leader will live in 
London, the best junior at York, and the 
black-letter lawyer will have been banished 
to £xeter. But if this be true, my Lord, 
as to the metropolitan bar (and how it 
should be otherwise I cannot devise), how 
will it be as to the provincial bars ? Here 
and there, in the most eminent towns, some. 



really 8tq>erior n^an will beat down alt 
oppositioh; will lead the unresisting judge 
whichever way he may please, and force 
his competitors to submission. There will 
be no fair conflict of talent. The one or 
two or three clever men may all be easily 
monopolised. They may all be readily 
engaged on one side, and the success of 
that particular side secured. 

This will be the case, or the provincial 
bar will have a felicitous absence of all 
talent whatever; they will all be equally 
stupid and incompetent: unable to do jus- 
tice to the cause of their clients, they will 
blunder on to the end. Justice will be 
administered in a mist. The whole at- 
mosphere of the court will be hazy. Facts 
ill explained, law misunderstood, arguments 
misapplied, and judgments unwarranted: 
these courts will present a melancholy 
example of the greatest possible degree of 
evil with the least possible degree of 
good. 

This, my Lord, will be the state to which 
the bar wiU be reduced ; and will the public 
be advantaged, think you ? Will the public 
be benefited by having inferior judges and 
an inferior bar? Will their interests be 
attended to by passing a measure which, if 
unsuccessful, will at once entail upon them 
a heavy expense, if successful, will deprive 
their right hand of all power to defend 
them? 

And mark, my Lord, another effect of 
the bill incidental upon the degraded con- 
dition of the bar. You must remember 
that the Judges of the superior courts are 
selected from that bar. The public, there- 
fore, has a direct interest in maintaining 
its importance and respectability, .when it 
knows that from its ranks are to be chosen 
those who are to decide upon its dear^t 
and most sacred interests. Thus then will 
the infection spread ; class after class will 
become contaminated ; justice will grow 
weaker and weaker every day; she may 
be oppressed and trampled on with facility; 
palsied in every limb ; blear-eyed and de- 
crepid, she will thus falter on to the close 
of her miserable existence ! 

No, my Lord, if your bill passes into 
law, ^rewell to the honour and the re- 
spectability of the bar! Farewell to its 
eloquence and its independence ! Would 
that r could call up the shades of the 
mighty men who have departed, to 
frown their displeasure on the plan, and 
combat on my side ! How gloriously 
then would the bastle be fought! How 
crowded and conspicuous would be its 
ranks ! Then might I summon to my aid 
the immeasurable learning of Coke, th^ 
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nuyestic eloquence of Mansfield, the rea- 
Boniog of Hardwicke, and the keen pene- 
mtion of Thurlow ! But I say again, 
fiurewdi to the bar : its days are numbered, 
and its glories are departing for ever I 

The baneful effect of your Lordship's 
bill would not, however, stop here. In tne 
two higher branches of the profession, this 
is somewhat less direct ; but the tendency 
of your Lordship's bill to degrade the pro- 
fession of an attorney is as dear as the 
simplest rule in arithmetic. 

And now one word upon that part of the 
profession. Your Lordship will readily 
admit that the most important duties are 
intrusted to attorneys, and that at present 
diey are discharged with great care, ability, 
and fiuthfulness : it is well known that m 
this part of the profession a greater confi- 
dence is reposed than in any other. They 
are brought in immediate contact with 
their clients, and ihey are the depositaries 
of their inmost and dearest secrets. Every 
thing is intrusted to them : the whole pf 
the matter which is to form the subject of 
future contention is laid before them ; and 
the slightest disclosure might frequently 
bring ruin and disgrace on their clients. 
How, then, is this duty discharged? I am 
speaking of the attorneys who practise in 
the superior courts : look through the 
whole ranks of the professioq, tax the 
utmost limit of the memory, and you will 
scarcely find a single instance of this con- 
fidence being abused. The duties intrusted 
to them are performed ably, honestly, and 
fiiithfully : their good faith is inviolable. 

But, my Lord, think for a moment on 
the class of attorneys (or the persons who 
call themselves such), who now practise in 
the inferior courts — courts which are 
almost precisely similar to the courts which 
your Lordship's bill would introduce into 
the country. Look upon this class of men, 
inferior in talent, and utterly worthless in 
character ; men who have been expelled 
by their own misconduct from a higher 
branch of practice, and who now, having 
nothing to lose, grow callous to all sense 
of shame ; who cannot be degraded to a 
« deep" of infamy more low Uian that in 
which they have placed themselves. Such 
are the men who compose the majority of 
the regular practitioners in the existing 
inferior courts ; and mark, my Lord, the 
consequences. The unfortunate suitor, 
although, jperhaps, the scale of fees be 
nomin^y low, is defrauded without hope of 
redress ; no means are too cross to be em- 
ployed in the game of extortion and plunder 
which is here openly played. The cause 
of their clients is constantly betrayed ; 



their confidence unfeelingly abused ; their 
interests entirely neglected. I defy a 
person who knows any thing of a local 
court not to admit the truth of this de- 
scription. The ordinary practitioners are 
the lowest of their profession : there is an 
eager scramble for business ; and when ob- 
tained, the only anxiety is to plunder the 
client to the utmost possible extent. They 
have no character to lose ; they set public 
opinion at defiance ; the authorised fees of 
the court are not sufficient even to repay 
their exertions and loss of time, and they 
wring out what is sufficient by extortion 
and treachery. 

Reflect then, my Lord, on tlie frightful 
consequences of your measure, if you re- 
duce two thirds of the whole profession to 
this standard. The great safeguard to the 
best interests of mankind is the old rule of 
honesty being the best policy. Men mustf 
as 4 general rule, be satisfied of the advan- 
tage of keeping in the right course. If 
the honest man, surrounded with tempta- 
tions, find the ninety-nine knaves thrive 
better than himself, his confidence in ho- 
nesty will, I fear, be considerably shaken. 
The important duty of the government to ' 
the public is to raise the standard and the 
character of the profession, not to lower it. 
It must be in such a state that it will in 
fact be wordi while for a respectable man 
to engage and continue in it ; there must 
be a fair remuneration for character, as 
well as exertions. This is what the public 
must look to. It is their interest that is at 
stake. The profession must not be de- 

OBADED. 

And will it not be degraded, my Lord ? 
Can you induce respectable men to prac- 
tise in your local courts as attorneys? 
Every attorney of respectability o{ whom 
I have asked uie question has said at once 
that it was impossible. It will not be 
worth while for a respectable and able 
man to undertake causes in these inferior 
courts. They will, as they are now in 
similar coorts, be committed to the care of 
young and incompetent men ; or to the 
lowest class of the profeesion to which I 
have already alluded. There will be an 
unh^py )iniformity in die quality of all the 
parts of the court. Incompetent judges^ 
mcompetent advocates, and incompetent, 
attorneys ; and ip die two last classes of 
persons at least, I fear fraud would be 
added to incompetency. If unsuccessful, 
the measure mi^t be an additional burden 
upon the country; if successful, or radier 
if practicable, it would entail ^upon it a 
lasting misfortune. 

And now, my Lord, permit me to allude 

S 2 
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and unshaken. The bar ifi at present a 
profession to which any roan may count it 
an honour to belong, and in this lies the 
safety and the ben^t to the public. Be- 
ware, my Lord, how you venture to tamper 
with these advantages ! 

This being the present state of the pro- 
fession, consider the changes which your 
]Lordship's measure must inevitably effect. 
It must be assumed to be effectual, and to 
answer the purposes intended. A large 
portion of* the business of the superior 
courts is to be abstracted from them, and is 
thrown into the local courts; and a bar 
will be necessary both in the superior and 
inferior courts. The metropolitan bar of 
course will be deprived of a large portion 
of their business, whiclt will be distri- 
buted amongst the provincial bars. This 
is the direct effect of the measure. Now 
does not your Lordship see the imme- 
diate consequence of tliis ? The strength 
of the bar is at once diminished. Not 
only are its emoluments greatly curtailed, 
but its members become either unemployed, 
or scattered and isolated. Its importance 
vanishes ; its distinctions are confined to a 
more narrow arena ; its honours dwindle 
away; it becomes no longer desirable to 
belong to it, either for profit or ambition ; 
in a word, it is degraded. 

The metropolitan bar would no doubt 
be still the first ; but it must be an inferior 
bar to the present. Its members would 
be inconsiderable; its resources and variety 
confined ; the present admirable system of 
dividing the labour must be abuidoned: 
there would be no hope of obtaining a 
reasonable share of occupation if a man 
confined his attention to one court or to 
one department. It would no longer be 
the chosen profession of the talented, the 
Uglily gifted, or the ambitious. It would 
sii^ into comparative insignificance; and 
the public would no longer command the 
same qualifications as before. At present 
it is undoubted that you can procure the 
assistance of men who have devoted their 
whole lives to one particular branch ; you 
may have the joint benefit of their separate 
exertions at a moderate expense ; but this 
I fear will be impossible under your Lord- 
ship's proposed reform. The talent will 
not exist, or it will be almost impossible to 
obtain it. The best leader will live in 
London, the best junior at York, and the 
black-letter lawyer will have been banished 
to Exeter. But if this be true, my Lord, 
at to the metropolitan bar (and how it 
should be otherwise I cannot devise), how 
will it be as to the provinciial bars ? Here 
and there, in the most eminent towns, some. 



really si^erior nian will beat down all 
opposilioh ; will lead the unresisting judge 
whichever way he may please, and force 
his competitors to submission. There will 
be no fair conflict of talent. The one or 
two or three clever men may all be easily 
monopolised. They may all be readily 
ci^g^^ on one side, and the success of 
that particular side secured. 

This will be the case, or the provincial 
bar will have a felicitous absence of all 
talent whatever; they will all be equally 
stupid and incompetent: unable to do jus- 
tice to the cause of their clients, the^ will 
blunder on to the end. Justice will be 
administered in a mist. The whole at- 
mosphere of the court will be hazy. Facts 
ill explained, law misunderstood, arguments 
misapplied, and judgments unwarranted: 
these courts will present a melancholy 
example of the greatest possible degree of 
evil with the least possible degree of 
good. 

This, my Lord, will be the state to which 
the bar wiU be reduced ; and will the public 
be advantaged, think you ? Will the public 
be benefited by having inferior judges and 
an inferior bar? Will then: interests be 
attended to by passing a measure v^ich, if 
unsuccessful, will at once entail upon them 
a heavy expense, if successful, will deprive 
their right hand of all power to defend 
them? 

And mark, my Lord, another effect of 
the bill incidental upon the degraded con- 
dition of the bar. You must remember 
that the judges of this superior courts are 
selected from that bar. The public, there- 
fore, has a direct interest in maintaining 
its importance and respectability, when it 
knows that from its ranks are to be chosen 
those who are to decide upon its dearest 
and most sacred interests. Thus then wilt 
the infection spread ; class af^r class will 
become contaminated ; justice will grow 
weaker and weaker every day; she may 
be oppressed and trampled on with facility; 
palsied in every limb ; blear-eyed and <fe- 
crepid, she will thus falter on to the close 
of her miserable existence ! 

No, my Lord, if your bill passes into 
law, farewell to the honour and the re- 
spectability of the bar! Fkrewell to its 
eloquence and its indepehdence I Would 
that I could call up the shades of the 
mighty men who have departed, to 
frown their displeasure on the plan, and 
combat on my side ! How gloriously 
then would the bastle be fought ! How 
crowded and conspicuous would be its 
ranks ! Then might I summon to my aid 
the immeasurable learning of Coke, th^ 
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majestic eloquence of Mansfield, the rea- 
soning of Hardwicke, and the keen pene- 
tcation of Thurlow ! But I say again, 
fiurewiril to the bar : its days are numbered, 
and its glories are departing for ever I 

The baneful effect of your Lordship's 
bill would not, however, stop here. In tne 
two higher branches of the profession, this 
is somewhat less direct ; but the tendency 
of your Lordship's bill to degrade the pro- 
fession of an attorney is as de^ as the 
simplest rule in arithmetic. 

And now one word upon that part of the 
profession. Your Lordship will readily 
admit that the most important duties are 
intrusted to attorneys, and that at present 
they are discharged with great care, ability, 
and faithfulness : it is well known that m 
this part of the profession a greater confi- 
dence is reposed than in any other. They 
are brought in immediate contact with 
their clients, and ihey are the depositaries 
of their inmost and dearest secrets. Every 
thing is intrusted to them : the whole pf 
the matter which is to form the subject of 
future contention is laid before them ; and 
the slightest disclosure might frequently 
bring ruin and disgrace on their clients. 
How, then, is this duty discharged ? I am 
speaking of the attorneys who practise in 
the superior courts : look through the 
whole ranks of the profession, tax the 
utmost limit of the memory, and you will 
scarcely find a single instance of this con- 
fidence being abused. The duties intrusted 
to them are performed ably, honestly, and 
fiiithfully : their good faith is inviolable. 

But, my Lord, think for a moment on 
the dass of attorneys (or the persons who 
call themselves such), who now practise in 
the inferior courts — courts which are 
almost precisdy similar to the courts which 
your Lordship's bill would introduce into 
the country. Look upon this class of men, 
inferior in talent, and utterly worthless in 
character ; men who have been expelled 
by their own misconduct from a higher 
brandi of practice, and who now, having 
nothing to lose, grow callous to all sense 
of shame ; who cannot be degraded to a 
** deep" of infamy more low than that in 
which they have placed themselves. Such 
are the men who compose the majority of 
the regular practitioners in the existing 
inferior courts ; and mark, my Lord, the 
conaequences. The unfbrtunate suitor, 
although, perhaps, the scale of fees be 
nominally low, is defrauded without hope of 
redress ; no means are too cross to be em- 
ployed in the game of extortion and plunder 
which is here openly played. Tlie cause 
•f their clients is constantly betrayed ; 



their confidence unfieelingly abused ; their 
interests entirely neglected. I defy a 
person who knows any thing of a local 
court not to admit the truth of this de- 
scription. The ordinary practitioners are 
the lowest of their profession : there is an 
eager scramble for business ; and when ob- 
tained, the only anxiety is to plunder the 
client to the utmost possible extent. They 
have no character to lose ; they set public 
opinion at defiance ; the authorised fees of 
the court are not sufficient even to repay 
their exertions and loss of time, and they 
wring out what is sufficient by extortion 
and treachery. 

Reflect then, my Lord, on tlie frightful 
consequences of your measure, if you re- 
duce two thirds of the whole profession to 
this standard. The great safeguard to the 
best interests of mankind is the old rule of 
honesty being the best policy. Men mustf 
as a general rule, be satisfied of the advan- 
tage of keeping in the right course. If 
the honest man, surrounded with tempta- 
tions, find the ninety-nine knaves thrive 
better than himself, his confidence in ho** 
nestywill, I fear, be considerably shaken. 
The important duty of the government to' 
tlie public is to raise the standard and the 
character of the profession, not to lower it. 
It must be in such a state that it will in 
fact be wordi while for a respectable man 
to engage and continue in it ; there must 
be a fair remuneration for character, as 
well as exertions. This is what the public 
must look to. It is their interest that is at 
stake. The profession must not be de- 

OBADKD. 

And will it not be degraded, my Lord ? 
Can you induce respectable men to prac- 
tise m your local courts as attorneys? 
Every attorney of respectability o{ whom 
I have asked the question has said at once 
that it was impossible. It will not be 
worth while for a respectable and able 
man to undertake causes in these inferior 
courts. They will, as they are now in 
similar courts, be committed to the care of 
young and incompetent men ; or to the 
lowest class of the profession to which I 
have already alluded. There will be an 
unh^py )iniformity in die quality of all the 
parts of the court. Incompetent judges, 
mcompetent advocates, and incompetent, 
attorneys ; and in the two last classes of 
persons at least, I fear fraud would be 
added to incompetency. If unsuccessful, 
the measure muat be an additional burden 
upon the country ; if successful, or rather 
if practicable, it would entail upon it a 
lasting misfortune. 

And now, my Lord, permit me to allude 
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to another topic which has been much 
pressed upon this question. The emolu- 
ments of professional men have been 
pointedly alluded to ; they have in fact 
been greatly exaggerated, — let that pass, 
however ; — but it has been said by many, 
and the charge has been countenanced to a 
certain extent by your Lordship, that they 
are greatly overpaid. 

Now, my Lord, permit me to ask you to 
recollect for one moment what you your- 
self have gone through ; permit me to re- 
mind you of what every other professional 
man in practice, be he barrister or attorney, 
goes through : remember how much de- 
pends on his unassisted exertions, and the 
qualifications necessary to perform his duty 
with advantage to his client, and you can- 
not entertain this opinion for a moment. 
The professional man, to succeed in prac- 
tice, must join unwe^ ied industry to con- 
siderable talent : it is absolutely necessary 
that he should condescend to be a mere 
drudge for the interests of his client ; it is 
equally necessary that he should rise above 
this character, and be able to avail himself 
of his drudgery, by the exercise of superior 
talent The persons who join these two 
qualities are extremely rare: it is they 
only who are fit for the profession of the 
law, and their services cannotbe overpaid. 

Reflect, my Lord, on the painful life of a 
professional man,-* a life passed in constant 
conflict ; in the continued exei^cise of re- 
8ponsil]3e duties ; harassed, perplexed, ex- 
asperated ; fighting his way through a host 
of foes ; tormented by day, and sleepless 
by nieht ; assailed in a thousand wajrs by 
enemies, direct and indirect, whom his ex- 
ertions for others have created ; difficulties 
which must be overcome, thrown in his 
way at e\&ey Aep ! Reflect on this for one 
moment, and your Lordship will at once 
admit that he is not overpaid. Overpaid ! 
Nothing can overpay, nothing can com- 

Sensate, him for his exertions ! If he gives 
is best Acuities to the employment ; if he 
f reserves inviolable good faith to his client, 
say again, his exertions cannot be com- 
pensated. Root out and utterly destroy, if 
you will, the useless weeds which now dis- 
figure the venerable fabric of our laws. 
Smite to the uttermost the crew of sine- 
curists which the law now maintains. A 
reform of this nature is demanded on all 
hands ; but touch not those who earn a fair 
and honourable meed, by industry and abi- 
lity the most conspicuous and deserving. 

Your Lordship will find work enough on 
your hands in removing grievances which 
are palpable and enormous. The great ex- 
pense of the present proceedings, both at 



law and in equity, does not consist of tlie 
fees paid to professional men, but to use-' 
less and sinecure officers. Destroy the 
drones, if you will ; but let the working 
bees enjoy their own honey. I shall here* 
after call your Lordship's attention, in detail, 
to the sinecurists which the law supports. 
I now only lay down the broad, and I hope 
to prove, incontrovertible principle, that 
the fees of the professional men who ac- 
tuallv have the labours of a cause on their 
hands are comparatively small, and that the 
great portion of the money which comes 
out of the pocket of the public is paid 
to men whose only duty is to receive this 
money. 

Thus, then, stands the case, my Lord : 
if your Lordship*s measure is persisted in, 
the profession of the law will be d^;raded 
in all its branches. It will not command 
the exertions of the persons who at pre- 
sent enter into it. It will lose its reput> 
ation and distinction, and this will operate 
to the immediate injury of the public. 
This, I trust, I have sufficiently show^n 
in this letter. These are general objec- 
tions to the principle of the measure : in 
my next letter, I niall show its impracti* 
cability. 

I have the honour to be, 
My Lord, 

Your Lordship's most humble servant, 

A Barristsr. 



ANALYSIS OF THE GENERALr 
REGISTRY BILL. 

Thb bill (ordered to be printed December si. 
1830) recites, that it is expedient that all assur- 
ances and proceedings affecting lands in Bn^ 
land and Walet (with the exceptions hereinafter 
mentioned) should be registered, and that an 
office should be established in the metropolis 
for thdr registration; it is therefore proposed 
to be enacted that a general register office be 
established. 

Building and Officers. 

That the lords of the treasury provide proper 
buildings. 

That his Majesty may appoint a registrar and 
assistant regiittrars. 

That the lords of the treasury mn^ api)oint 
subordinate officers ; and make regulations as to 
the duties of the several officers. 

That the registrar general shall be a seijeant 
or barrister at law, and shall, at the time of hu 
appointment, have practised as a conveyaacer 
for ten years at the least, or have acted as as- 
sistant registrar for such a period as shall have 
made up, with the time he shall have practised 
as a conveyancer, the period of ten years; and 
every assistant registrar shall be a serjeant or 
barnster at law, and shall, at the time of his ap- 
pointment, have practised as a Conveyancer ftir 
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at least three ^ean; and that every regittrar 
general and assistant reetstrar shall take an oath 
for the full execution of his office. 

That the registrar general and assistant regis- 
trars shall not be removed from their offices un- 
less the two houses of parliament shall present a 
joint address to his Majesty, prajring for such 
removal; but that the clerks and subordinate 
officers shall hold their offices during pleasure. 

That the registrar general and other officers 
shall give security for the due performance of 
their duties. 

Mode of Eegittraiiott. 

That England and Wales^ie divided into dis- 
tricts for the purposes of this act. Notice of 
the divisions to be published in the London 
Gazette. 

That assurances executed afler December 31. 
I83ly or in the case of wills where the testator 
shall die afler December 31. 1831, may be regis- 
tered by depositing the original, or (where there 
shall be duplicate original documents) one of 
the duplicate originalsj and making the proper 
entries. 

The documents deposited to bie made up into 
books or parcels, ana numbered. This applies 
to all deeds and papers hereafter directed to be 
registered. 

That all assurances (except wills and such 
other assurances as are directed to be otherwise 
Indexed^ shall be indexed according to the regu- 
lations following: — 

1. An index, to be called " The General In- 
dex,** to be kept for each district; and assur- 
ances affecting lands within such district to be 
indexed in the general index under heads desig- 
nated bv numbers. 

S. Where the grantor does not derive title 
under any registered assurance, the assurance is 
to be indexed under a new head. 

3. Where the grantor does derive title binder 
a registered assurance, the assurance is to be 
indexed under the same head as the assurance 
under which the title is derived. 

Where the title to the same interest shall be 
derived under several assurances indexed under 
di&rent heads, the entry shall be made under 
the same head as the assurance last executed. 

4. The grantor may require that the assur- 
ances shall not be indexed under the head under 
which his title is derived. In such case, a refer- 
ence to be made from the last-mentioned head 
to the head under which the assurance shall be 
indexed, and memorandum made on the docu- 
ment that it contains a requisition to index the 
tame under a new head. 

5. The grantor, in such cases, may require a 
specification of the parcels to be enterecf under 
toe head under which his title is derived. The 
specification may either include lands conveyed 
and exclude other lands^ or include other lands 
and exclude those conveyed. The terms of the 
specification must be inserted in the assurance. 
This regulation is not to authorise the insertion 
of a specification of the quantity of estate or in- 
terest to be conveyed, or otherwise aflected. 

6. Lands previously held under difierent titles 
may be brought together on the index; and 
lands previously mdexed under the same head | 



may be separated ; reference entry as in 4th re- 
gulation. 

The power of indexing under a new head may 
be exercised at the discretion of the person re- 
ffisterine; but that of indexing under an existent 
bead subject to the consent of registrar general 
or assistant registrar. 

7. No assurance to be indexed under more 
than one head. 

8. If any conflicting applications shall be 
made with respect to the head under which an 
assurance is to be indexed, the decision of the 
regbtrar general or an assutant registrar on such 
applications shall be final ; and he is authorised 
(if he shall think fit) to direct the same to be in- 
dexed under a new head. 

9. An alphabetical index, to be called ** The 
Index to tne Roots of Titles," to be kept for 
each district; and where the grantor does not 
derive title under any registered assurance^ an 
entry of the grantor's name, to be made in such 
index, with a reference to the head under which 
the assurance u indexed. 

10. Where, by any of the precedmg regula- 
tions, an entry is directed to be made, the entry 
shall express the vear and the day of the month 
when made, the date of the assurance, the book 
or parcel in which the document deposited at 
the register office shall be made up, and the 
number of ddcument in such book or parcel ; 
and the index entries and the reference entries 
in the general index shall be distinguished in form 
from each other, lliis applies to all entries 
hereafter directed. 

11. Where references are required to the 
head under which an assurance is indexed, cor- 
responding references are to be made from that 
head. 

IS. The grantor of an equity of redemption 
is not to be considered as deriving hu title under 
the mortgage deed. 

Where a specification is inserted under the 
-fifth regulation, the assurance shall not be con- 
sidered to be duly r^stered as to lands not in- 
cluded in the specification. 

Clerical Errors, 

The eflect of an entry not to be invalidated 
by any error in the date of the entry, or in the 
date of the assurance, nor by reason of such 
dates or either of them having been omitteik 
This applies to all entries directed under this 
act. 

Errors in references not to aflect the validity 
of registration, except for the purpose of the 
third regulation, by which a subsequent assur- 
ance would be required to !)e indexed under the 
same head as the first assurance. This applies 
to all references. 

Where an assurance shall have been errone- 
ously indexed, such assurance shall nevertheless, 
for the purpose of the third regulation, be con- 
sidered to be duly indexed, except as against any 
person claiming under an assurance, of which an 
udex entry or a reference entry shsJl have been 
made in the manner required under a head under 
which the first-mentioned assurance shall have 
been duly indexed. 

If an assurance shall be indexed under any 
two or more heads, the aisurance shalli as to 
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imy pArdcular lands, in respect of which the same 
shall have been indexed under any such head, 
be considered to be duly indexed under the head 
under which the same shall so have been in- 
dexed ; and as to any other particuUr lands, in 
respect of which a reference shall have been 
made in the manner directed, to any one of the 
heads under which the assurance shall have been 
so indexed, the assurance shall be considered to 
have been duly indexed under such last-men- 
tioned head. 

Legacies and Charges. 

All 'assurances affecting lef*acies charged upon 
land, or judgments or debts due from the estates 
of bankrupts and insolvents (except wills, &c), 
Co be indexed as follows : — 

An index, to be called ** The Index to Assign- 
ments of Charges," and an index, to 'be called 
** The Index to the Roots of Titles to Charges,'* 
to be kept for England and Wales, and the pro- 
viuons respecting assurances to be indexed in 
the general index (except* the sixth regulation), 
to apply to the registration of the last-men- 
tioned assurances. 

Private Acts, Decrees in Eqtdty^ ^c. 

Every private act of parliament acting lands 
to be an assurance. 

Decrees in equity, creating, transferring, or 
determining interests in land, and also decrees 
in equity by which any such decree shall be 
varied or reversed, are to be considered assur- 
ances. Memorial to be deposited. 

Every act or matter evidenced bv writing, 
and by which any estate or interest in lands «hiul 
be created or transferred, may be registered by 
registering such writing. 

^ miu. 

An index, to be called ''The Index to Wills," 
to be kept for England and Wales ; and where 
a will is registered, an entr^ of the testator's 
jfiame to be made in such mdex, and also an 
entry of the will. 

Persons claiming an interest in lands affected 
by will may reauire the officers of the court in 
which the will nas been proved to transmit it to 
the register office for registry. 

Where the original document is lost, a copy 
or extract may be deposited, affidavits of the loss 
being aiade. 

In such cases the registration to be effectual 
only so far as the copy or extract agrees with 
the original. 

Where the document directed by this act to 
be deposited at the register office is required by 
any other act to be deposited at any other office, 
a copy may be deposited at the register office. 

Power to enforce Registration. 

Persons claiming under an assurance may 
compel the registration thereof by application 
to a judge, except any agreement shall nave been 
made for the non-registration of such assurance. 

Judge may make any order as to costs ; and 
may order an office copy to be furnished at the 
expense of the applicant. 

Commissions of Bankrupt. 

Commissions of banknipt may be registered 



by depositing a memorial, and making the proper 
entry. 

Every such memorial shaM express the nsme 
of the bankrupt, his addition, and the date of 
the commission, and shall be signed by tbe per- 
son for the time being appointed to enter of 
record matters relating to commissions of bsok^ 
nipt, or by his deputy. 

An index, to be called *'The Index to Com- 
missions of Bankrupt," to be kept for Englsnd 
and Wales; and on registering a comraission, sn 
entry to be made of the name of the bankrupt, 
and also of the memorial. 

An index, to be called ** The Index of Entriei 
referred to from the Index to CommissioQers of 
Bankrupt," to be kept ; and conveyances to the 
assignees of anj banknipt, and re-conveyaocei 
by Uiem to be indexed under a head desupnted 
by the name of the bankrupt ; and a reference 
to be made to such heeui from the entry of tbe 
commission of bankrupt. 

In ever^ case of any such assurance, where 
the commission shall have issued before the 51it 
of December, 1851, an entry of the commisdoo 
of bankrupt shall be made in the said " Index to 
Commissions of Bankrupt," and the reference 
made as directed. 

Judgments^ Statutes, Recognizances, ^c. 

Judgments, statutes, and recognizances, (other 
than such as shall be obtained or entered into 
in the name or upon thf$ proper account of hu 
Majesty, his heirs or successors,) may be regtf- 
tered by depositing a memorial, end making the 
proper entry. 

Memorial shall express, in the case of a ja<k[- 
ment, the name of the defendant, with his addi- 
tion, the name of the plain^ and the sum re- 
covered, and the time of signing the same; and 
in the case of a statute or recognizance, the 
name of the conusor, with his addition, the 
name of the conusee, and the sum for which the 
same was acknowledged, before whom it is so- 
knowledged, and the date; such memorial to 
be signed, in the case of a judgment, by tbe 
officer who shall sign the judgment, his deputy, 
or successor, or (in the case of a statute or re- 
cognizance) by the proper officer in whose office 
the statute or recognizance shall be enrolled. 

An index, to be called ** Tbe Index to Judg- 
ments, Statutes, and Recognizances," to be kept 
for England and Wales ; and an entry of tbe 
name of each defendant and conusor to be nwde 
in such index, and also an entry of the memorisl. 

Judgments, statutes, and recognizances to his 
Majesty, and inquisitions, by which debts shall 
be found due to his Majesty, may be registered 
by depositing a memorial, and making the proper 
entrv. 

Memorial shall express, in the case of a judg- 
ment, statute, or recognizance, the particulari 
before required, and in the case of an inquisi- 
tion, the name of the defendant, with his addi- 
tion^ the sum found to be due, and the date, to 
be signed by the proper officer. 

Obligations and specialties within the statute 
33 Hen. 8. C.39. mav be registered by depositing 
a memorial and roaRing the proper entry. 

Memorial to specif particulars, and to be 
signed by the proper officer. 



Anafjfm if the 

* Acceptances of offices within the statute 
13 £liz. c 4. may be registered by depositing a 
memorial, and making the proper entry. 

Memorial to specify particulars, and be signed 
by the officer of the crown. 

An index, to be entitled ^' The Index to 
Debtors and Accountants to the Crown/' to be 
kept; and an entry of the name of each de- 
fendant, conusor, &c. to be made in such index, 
and also an entry o^the memorial: the last- 
mentioQed index may be djvided into separate 
lists. 

Proceeding* m EquUy. 

BUkinEqatty (firpendetu) may be re^stered 
by depositing a memorial of the bill or inform- 
ation, and nuking the proper entry. 

The memorial to express the day of filing 
die bill or information, and the name or names 
of office, and the addition, so far as contained 
in the bill or information, of each plaintiff and 
defendant^ and in the case of an information, 
the name of office of the party informant, and 
in^ every case the prayer of the bill or inform- 
ation, or so much of it as shall relate to the 
lands sought to be affected, and the description 
or statement of the lands as set forth or referred 
to in the bill or information, or some other 
description or statement which may be sufficient 
to ascertain the same ; and every memorial to 
be deposited, of any amended bill or inform- 
ation, or supplemental UU or information, or 
bill or information in the nature of supplement, 
shall express the day of making the amendment, 
or of filing the bill or information, and in all 
other respects the memorial of an amended 
ImII or information, &c. shall contain expressly, 
or by reference to some prior registered memo- 
rial, the same particulars as are required to be 
contained in the memorial of the original bill 
or information. 

Petitions of appeal against decrees transfer- 
ring, creating, or determining interests in land, 
may be registered by depositing a memorial, and 
mKing the proper entry. 

Memorial to express all necessary particulars, 
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An index, to be called ^ The Index to Suits 
in Equity," to be kept for England and Wales; 
and on registerii^ a bill, information, or petition, 
an entry of the name of each plaintiff and de- 
fendant to be made in such index, and also an 
entry of the memorial, expressing the date of 
filing the bill or information, or making the 
amendment, or of presenting the petition, and 
such particulars as to the nature of the pro- 
ceeding, or the title of the cause or causes, as 
the registrar general shall direct. 

Names of parties informant need not be en- 
ured in the index. 

Memorials of bills, informations, petitions, 
and decrees, to be examined by the proper 
officer. 

"^ The Index to Suits in Equity " may be kept 
in separate lists. 

Names hereby directed to be entered are to 
be entered according to the two. first letters. 

* PruieetUm to Purchoiers, 
Wills to be void as against bona-Jide pur- 



chasers unless registered; but wills registered 
within two years after the testator's death to 
be valid. 

Other assurances and proceedings authorised 
to be registered to be void as against purchasers 
unless re^gistered. 

Acts and matters affecting lands, and not au- 
thorised to be registered, to be void as against 
purchasers. But estates or interests created or 
transferred by operation of law not to be pre- 
judiced. 

Payments made in satisfaction of chaiges not 
to be affected. 

The priority given by the preceding daiues 
to be enforced in equity, notwitnsUnding 
notice. 

Assurances r^stered at the same time to 
have priority according to the time of exe- 
cution. 

The protection of the act to extend to per* 
sons who claim under purchasers. 

Conveyances to the assignees of bankrupts 
and insolvenu not to be protected by the act. 

So far as priority is not given by the act all 
esutes and interests in Und to take effect in the 
order of acquiring them : this clause not to give 
any effect to a voluntary assurance against an 
assurance for valuable consideration. 

Equitable rights existing before Jan. 1. 1838 
may be protected by legal estates. 

Terms assicned to attend the inheritance to 
be a protection only agunst cl«ms prior to 
Jan. 1. 185S. 

The act not to affect the jurisdiction of equity 
in cases of Ut pendent ; but an assurance exe- 
cuted during the pendency of a suit to be valid, 
unless the bill or information, if filed before 
3l8t Dec. 1831, shall have been reg^tered before 
the registration of the assurance. 

Decrees authorised to be registered to pre» 
vail against assurances executed during the pen* 
dency of the suit, unless the assurance shall be 
registered before the decree. ^ 

A decree varying a decree creating an interest 
in lands to be void against a purchaser undo: a 
prior assurance, unless the decree or the petition 
of appeal be registered before the assurance. 

An assurance which would have the effisct of 
merging any interest not to have such eflect at 
against a subsequent purchaser of such interest, 
unless an entry oe made to lead such purchaser 
to the assurance. 

Commissions of bankrupt not to be considered 
as issued within the statute 6 G. 4. c. 16. ss. 81. 
86. until r^^tered. 

The act not to pre effect to any assurance as 
against a commisnon of bankrupt, except so far 
as protection is afibrded by the last clause. 

A deed r^tered to be as valid for the 
purposes of the statute 6 G. 4. c 16. ss. 64, 6S. 
68. as if the same were inrolled in a court of 
record. 

Where any registered deed shall be vacated 
ander the statute 6 G. 4. c. 16. s. 66. any sub- 
sequent bar^in and sale shall be registers. 

[To be concluded next week,] 
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MXMOIil OF THE LATE 

LORD KENYON. 

Lloyd Kenyon was born on the 5th of 
October, O. S. 1732, at Gredington, in the 
county of Flint.* His father was a gentle- 
man of moderate fortune, and Lloyd being 
the second son, was intended for a soli- 
citor. He received his education under Dr. 
Hughes, at the grammar sdiool of Ruthen, 
in Denbighshire, an institution then in high 
repute, and which has numbered among its 
scholars a Lord Keeper of EngUind (Arch- 
bishop Williams)^ and more recently a 
Lord Chief Baron of the Exchequer 
(Richards)y besides many other names that 
have shed a lustre upon the intellectual 
character of the country. Young Kenyon, 
it seems, made but little progress in Greek, 
but his knowledge of the Latin classics 
was perfect ; and, in after life, few men en- 
joyed mere keenly the beauties of Virgil 
and Horace. In his seventeenth year he 
was articled to Mr. James Tomlinson, of 
Nantwich, jan eminent solicitor, to whose 
ability and assiduity he always bore tes- 
timony, and frequently acknowledged the 
advantages which he derived from his in- 
structions. . 

Upon the death of his elder brother, 
who was a member of St. John's College, 
Cambridge, it was determined that Lloyd 
should enter upon a more ambitious sphere 
— one better suited to the talents which he 
had already evinced, and the comprehensive 
acquaintance, which, even at an early age, 
he had formed with the most abstruse and 
difficult portions of legal leamine. He was 
accordingly entered at the Middle Temple 
in 1755 ; and during his noviciate, he de- 
voted himself assiduously to the study of 
the earlier law books, as well as to the task 
of gaining an insight into the practice of 
all the courts at Westminster, f 

On being called to the bar, Mr. Kenyon 
practised at the quarter sessions of Salop 
and Stafford, and on the Oxford and Chester 
circuits ; but in London his practice in- 
creased so slowly, that at the end of ten 
years, he despaired of succeeding in a pro- 
fession in which he had met wifh such slight 
encouragement ; and he would have gladly 
retired from London, and taken orders, if 
he could have obtained tlie small living of 
Hammer, Kis native parish. 



•The family was orignally settled at Bryno 
m the tame countjr, and was connected with the 
Kenyons of Peale in Lancashire. 

t His younger brother,. Roger Kenyon, was 
brought up as a solicitor, and practised at Ccfn, 
in the county of Denbigh. 



His talents, however, were appreciated 
b^ Thurlaw and Dunning^ then the most 
distinguished names in the profession, and 
he numbered them among his warmest 
friends. The known attarament of these 
eminent individuals, his acknowledged ta- 
lents, and indefatigable industry, added to 
the fiict, that he assisted Donning in an- 
swering his cases, when the hitter was 
overloaded with business, could not fail ul- 
timately to recommend him to notice and 
employment 

fie originally attended all the courts^ a 
custom which is now discontinued, much 
to the disadvantage of those gentlemen 
who happen to be elevated to a judicul 
seat out of the particular court in which 
they have been accustomed to practise; 
but business at last beginning to flow in 
upon him, he confined himself to the Court 
of Chancery, in which he soon attained the 
first practice. As a common lawyer, how- 
ever, he was not forgotten ; and his services 
were more than once retained in the courts 
which he had discontinued attending. He 
was the leading counsel for Lord George 
Gordony who was indicted m 1780 for coo* 
structive treason, and whom, aided by the 
powerful co-operation of Mr. Erdcme, he 
successfully defended, j: 

Mr. Kenyon was soon afler that period 
elevated to the rank of Lord Chief Justice 
of Chester ; a situation highly gratiAring to 
his feelings, as the circuit comprehended 
his own county. 

On the 20th of April, 1781, he was q)- 
pointed Attomey-ueneral, and resigned 
that office in tlie month of April in the 
following year, upon the retirement of Lord 
Shelbume and Mr. PitL At the return of 
the latter to power, Mr. Kenyon, in De- 
cember, 1783, was re-appointed the first 
law officer of the crown." He, however, 
retained office but a short time, his health 
having suffered severely from the dis- 



X " Lord George Gordon," Mr.Kenjon said, 
** was the president of a Protestant assodatton. 
An act had passed, which, right or wrong, had 
pivcn offence. Perhaps, in his (Mr. K/s) opinion. 
It had ffiven causeless oflence. But, because be 
differed from other men, w^y he therefore to 
treat them as traitors to their country ? Our laws 
were not like those of the Medcs and Persians, 
but were subject to revision ; and it was the duty 
of Englishmen, if there were laws which impro- 
perly tolerated men whose principles were hostile 
to the constitution, to petition parliament to 
revise, or even to repeal, those laws. He did 
not sa^ tiiat this was the case with the law that 
gave nse to the association, but if M^y thought 
so, their right to petition was unquestionid)le." 



Revimt>.'^J^H»omeoftkePtaeik$inAe OMtHifJSaKkequer. 
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cixurgt ofhteprofessional and parliamentary 
duties.* 

On the death of Sir Thomafi Sewell, in 
Mardi, 1784, he became Master of the 
Rolls, and had the dignity of Baronet 
conferred upon him. It is said that the 
pleasure arising from his elevation was not 
amningled with regret, as he was compelled 
to resign his favourite appointment of Chief 
Justice of Chester. He was always averse 
to engaging in parliamentary life. Indeed, 
the brevity and closeness of his reasoning, 
were not suited to the arena of Sl Stephen s, 
and politics were not agreeable to his dis- ■ 
position. His Imown mslike to parliament 
was so strong, that some years afterwards 
George III., whose kindness to him was 
ever a subject of gratitude and pride, ob- 
served on his attending at a levee, which 
his judicial duties seldom allowed him do, 
** Lord Kenyon, I thmk you like better 
coming to me than attending the House of 
Lords." 

On the resignation of Lord Mansfield in 
1788, Sur Lloyd Kenyon was appointed 
Lord Chief Justice of the Court of King's 
Bench, with the title of Lord Kenyon, 
Baron of Gredington, in the county of Flmt. 
On the appointment, his sovereign gra- 
ciously expressed his gratification, and con- 
descendingly said, <^ I wish you may live 
to enjoy it as long as your predecessor;" 
adding, << If Dunning had lived, I could not 
have appointed ytni, for I had promised it 
to kirn." 

In fuifiHing the important duties of Chief 
Justice, his views might be deduced firom 
the motto which he adopted upon taking 
the coif, than whidi none could more ap- 
propriately deniignate his sentiment, that 
justice should be the handmaid of morals. 
The motto was, " Qtiid leffes sine moriinu / *' 
and assuredly no man ever filled that high 
station, who laboured more systematically 
to promote the great, object and end of 
jurisprudence. 

It has been observed by a high authority, 
that the principles and rules of our law 
comts were always excellent, but that our 
system of equity at the time of Lord 
Mansfield was not equally admirable. It^ 
was generally considered by the profession, 
that much praise was due to Lord Kenyon 
as Chief Justice, for bringing back the rules 
of the King's Bench to the practices of the 



* Lord Kenyon, while at the bar, was re- 
markable for tbe celebrity which attached to his 
opinions. In the year 1781 he received two 
thousand nine hundred and thirty-six guineas^ 
and in 1782 three thousand and twenty guineas, 
for answering cases tmly. 



courts of law • his predecessor having iiitro- 
duoed. many crude notions of equity into 
his decisions. 

The dislike of politics by which Lord 
Kenyon's character was distinguished, in 
addition to his known integrity, contributed 
much to gain public confidence towards his 
administration of justice, during the dis^ 
turbances and excitements which were 
consequent upon the French Revolution* 
There never was a time when more general 
confidence was felt by juries, and by the 

Subltc, tlian was reposed in Lord Chief 
ustice Kenyon. 

His habitual temperance might have en- 
sured a longer continuance of his official 
labours, had not a domestic calamity, the 
loss of his excellent and beloved eldest son 
Lloyd Kenyon, broken his spirits, and has- 
tened the termination of his valuable life. 
He died the 4th of April, 1802, in his 
seventieth year. His sovereign, who was 
afterwards so deeply afflicted by the death 
of a beloved daughter, said of his faithful 
servant. Lord Kenyon, « He never recb* 
vered the death of his son." 

The private character of his Lordship 
was most exemplary. He was distinguished 
fi>r benevolence, and both possessed and 
deserved the reputation of being ever ready 
to afibrd gratuitously his vduable legal 
advice. He was buried in the fiimily vault 
at Hammer; and we may conclude with 
quoting from his monument : ^ << He has 
left a name to which his family will look 
up with affectionate and honest pride, and 
which his country will remember with 
gratitude and veneration, so long as they 
shall continue duly to estimate the great 
and united principles of religion, law, and 
social order." 



REVIEW. 

EpUome of the Practice in the Court of Ex- 
chequer on the Plea Side ; including the 
new Rides of Court of Michadnuuy 1830, 
and Extracts from the Act of 1 Wnu 4>. 
c. 70., '< Far the better Administration tf 
Justice" 8fc, With Practical Forms 
and Precedents of Bills of CosU. By 
an Attorney of the Court. London, 1831. 
' Richards. 
Lord Thurlow, in a communication to a 
young friend studying for the bar, said» 
" Could the writer of this choose his court 
and practice, he conceives the most ancient 
and the most learned lies in the Court of 
Exchequer." According to Chief Baron 
Gilbert, the Exchequer was the ancient and 
sovereign court in Normandy, to* which ap- 
peals from all inferior courts were carried,* 
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ftignittg himielf <* MUttia mett multiplex." Tb^ 
letter on the proposed General Registry, which 
j'ou have selected, was completely demolished 
m a reply in the Times of Fen. 6. (which I sub- 
join), bearing the signature of Mr. Park the con- 
veyancer, a non-supporter of registration, and 
therefore an unbiassed witness. 

^ As to Francie, although the system is avow- 
edly imperfect,— and because such, reprobated 
all over Europe,— publicity, or registration, pre- 
vails as to all hypotheques or mortgages, except 
a particular class of ttiem created by law. It 
prevails, also, and that to the extent of *■ tran- 
scription,* or enrolment, as to all the substitu- 
tions, or settlements, which are still permitted 
by the Code CiviF; and according to the more 
prevailing opinion of French lawyers, the tnie 
construction of the Code requires the tranicrip* 
tion of all transfers of landed property ;.althou^ 
upon this point the Code was rendered dubiops 
and incoherent in passing through its diffiirent 
stages of revision. With regard to Holland, as 
the Code Napoleon has been the law of that 
country ever since the year 1 809, your corre- 
fpondent is of course equallv in error; and he is 
not less io as to Italy. The Neapolitan Code 
of 1809 follows, step by step, the Code Napo- 
leon; the Italio- Austria Code of 1812 goes still 
further; and an edict of 1822 ^ve to the Pied- 
montese the system of publicity from the en- 
suing year. 

** As to Gerroanpr, your correspondent should 
be informed that m the three great empires of 
Austria, Prussia, and Bavaria, the system of pub- 
licity or registration has existed in the greatest 
vigour, and in all its ramifications ; in the two 
former, from the middle of the last century, and 
in Bavaria, from the year 1825 ; and he may form 
some idea how far these vast monarchies come 
within his argument of ' simple machinery,' &c., 
when he is told that it was calculated that 3750 
register books (laive folios of about 1800 pages) 
would be required for the condensed registry 
system of Bavaria alone, not including the ter- 
ritories on the Rhine. The duchies of Olden- 
buig and Mecklenburg, and, I believe, most of 
the other Germanic states, have also adopted a 
jimihir machinery ; and it is proper to state, that 
ihose countries which are now engaged in re- 
modelling their Iqpslations, as the Netherlands 
and the Canton of Geneva, have never admitted, 
for a moment, the idea of abandoning r^stra- 
tion ; and that the Prof St de Lot of the latter 
commences with an avowal, that 'No people 
who had once enjoyed the advantages of publi- 
city, would return to a state of things which 
would permit the debtor to &semble the true 
state of his afiairs, and the charges with which 
he had already encumbered the estate which he 
offers as a security.' " 

Now, sir, I say, that so far from the propo- 
sition of vour corresi>ondent being true, tnat 
the Commissioners can ** find no precedent, for 
this plan of registration in any of the civilised 
states of the world," I have already shown that, 
both on authority and on precedent, so strong 
a case is made against the s^tem of non-regis- 
tration, that if the Commissioners had ventured 
to evade or blink the question, they would have 
drawn upon them the sorprise, not to say the 
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contempt, of all Europe; and would hare af- 
forded a handle to those who aflect to treat the 
existing labours of reform as subterfuges^ which 
never could have been wrested from them. The 
grounds upon which, individually, I hesitate to 
advocate the adoption of the system in this 
country apply only to the peculiarities of our 
own turisprudence, and are much too abstnise 
for discussion in this place. 
I am, Su*, 

Your obedient servant, 

A SUBSCBIBEB. 



STAMP ACTS. 

To the Editor of the Legal Observer. 

May I take the liberty of enquiring, throush 
the medium of your useful columns, whether the 
Commissioners of Stamps are bound to put any 
additional stamp which may be required on a 
skin or piece of paper which has not been 
written on, but which has already been stamped. 

If a person having a €/. or 8iL stamp wishes to 
increase the amount to 9/., the commissioners 
refuse to put another stamp upon the parch- 
ment or iiaper, and the applicant is obliged to 
l^et the original stamp transferred to another 
instrument and purchase the increased one. 
Where a mortgajfe is intended to be secured by 
the deed conveyms the fee, they require to see 
the deed partly wntten to assure themsdves of 
your intention. This grasping s}'8tem never 
could have been the intention oT the firameis of 
the act of S5 Geo. j., and as an act for the 
better regulation of the stamp duties introduced 
last session will be probably revived after Christ- 
mas, the attention, of the profession may be 
usefully drawn thereto. Your notice of this 
point will oblige 

Lincoln's Inn, O. S. 

Dec. 16. 1890. 



RIGHTS OF SOLICITORS. 

To the Editor of the Legal Observer, 

TfiE rights of solicitors, to be present for their 
clients at the sittings of magistrates, is a quesdon 
of great importance to the profession. In 
addition to the case of Daubney v. Cooper^ 
mentioned in No. IX., I wish to refer you to one 
of more recent date, not confined to judicial^ but 
applying to all proceedings before magistrates. 
The case alluded to is that of Jones v. Snquon, 
tried before Mr. Justice Jaipes Parke at the last 
Stafford assizes. The plaintiff was an attorney, 
and the action was brought for an assault and 
imprisonment, for turning him out of the room 
whilst in attendance on behalf of some clients. 
In the summing up, Mr. Justice Parke observed, 
^ there was no doubt but that an assault had 
been committed (the imprisonment was the mere 
taking into custody), and that a verdict must pass 
for the plaintiff. The principle (he added) was 



Wriis <^ Error. *- Recent Pecishne in ike Sti^rior CoitrU* 
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ctear^ ibat not only soliciton* but aU penom 
tonducting themselves properly, had a right to 
he admitted into a pnSSc ccmr/, if there was room, 
and the magittrates had no aight to shut up their 
doors, or to exclude the plaintiff; it was clear 
alsoy he had a right at all times not only at a 
*Hh;ect^ hut as the legal adviser of hit cUentt" 

If this were not the case, the greatest injustice 
would be often done to persons appealing to the 
quarter-sessions against the decisions of magis- 
trates, where alone the appellant seeks for 
redress, and to prevent a solicitor firpm cross* 
examination before them would be in effect a 
denial of justice, because on the cross-examin- 
ation alone might depend the appellant's chance 
of success. 

I have always myself insisted upon this full 
right of being present before magistrates, and I 
trust the profession will in all cases claim it. 
In the present age of improvement (when coro- 
ners' inquests also begin to be open to solicitors) 
should the justice rooms of magistrates be shut ? 
Respect is always due to persons exercising ju- 
dicial functions, but a calm and firm adherence 
•to the interest of a client should never give way 
<o fulsome compliments to magistrates, who 
(nine out of ten) imagine they are really granting 
a concession by alIo)i?ing the presence of a so- 
licitor, when in fact they are conceding nothing 
Jbut a right. 

B. 

Staple Inn, 
Jan. 5. 1831. 



COMMON PLEAS WRITS OF ERROR. 

Ma. EoiToa, 
Most of your readers are by this time convinced 
of the trouble occasioned to the profession by 
the late acts ** for the more effectual [query] 
administration of Justice,*' Ac. as far as relates 
to the returns of writs; but few perhaps are 
aware of the difficulty occasioned by the alter- 
ation in the practice at to wvitt of error from the 
Commom Pleat, ^ 

These were formerly returnable in the Court 
of King's Bench; and ranch of the delay arising 
from writs of error returnable in the Exchequer 
Chamber, as your readers well know, was thereby 
avoided: but by the new act, error from the 
Common Pleas is to be brought in the Exche- 
quer Chamber also; and thus the delavs intended 
to be prevented by one act of Parliament are 
likdy to be increased by another. 

The old practice for compelling an assign- 
ment of errors was, by tcLfa, ana ejrecuiiomtnon, 
issued in the Court of King's Bench; but no in- 
formation is given in the act upon the subject 
of further proceedings. But this is not all : — a 
new office is created by the new act, viz. a clerk 
of the errors from the Common Pleat to the Ex- 
chequer Chamber, and no person is appointed 



to sustain it — no officer with whom the tran- 
script can be lodged, or from whom the proper 
rules maybe obtained; so that, in. a case coming 
under my own observation, ^he defendant in 
error is literally set fast by .the new act, to the 
no small amusement of the plaintiffs in error, 
whose only object is delay. 



SUPERIOR COURTS- 



LORD CHANCELLORS COURT. 
AE6ULATI0N8 IN CHAMCBRY. 

Tab Zrord Chancellor stated that it was usual 
for two of the Masters in Chancery to attend the 
court during term. It was a remnant of the 
old practice of the Masters actually sitdng; but 
being productive of no public benefit, he con- 
ceived it useless to be kept alive. Inconvenience 
and delay arise from the Masters being absent 
from their chambers; and for this reason the 
practice ought to be discontinued. He had made 
arrangements by which those honourable and 
leamra persons would be spared much trouble. 
The Vice Chancellor and the Master of the 
Rolls attended the Lord Chancellor on the first 
day of term, and as this was quite sufficient, the 
attendance of the Masters even on that day might 
be dispensed with. But as there mieht be oc- 
casions on which the attendance of tne Masters 
would be desirable, he had arranged that there 
should attend in rotation two Masters in each 
term. It consequently would fall to the turn of 
each Master not quite once in two years. He 
intended to enquire as to the business in the Six 
Clerks' Office; and if any practice existed there 
nt variance with the public utilitj, however 
ancient the custom out of which it arose, he 
should act in the same way. Having stated 
what he had done, and what he intends to do, 
he wished to hear the opinion of the bar. 

The Solicitor General assented to the pro- 
priety of the arrangements, but supposed that 
nis Lordship did not intend to make an order 
on the subject. 

The Lord Chancellor said. No. His succes- 
sors might be attended by the Masters, if they 
thought fit: he had mentioned the subject to 
Lord Henley, who had no objection to the ar- 
rangement — Hilary Term, 1831. 



ROLLS COURT. 

New Trustzvs. 1 W, 4. c. 60. 

In this case, Mrs. Thornton was entitled to* 
an estate for life in real property^ under the 
settlement on her first marriage, which directed 
that on the deaths of the trustees new trustees 
should be appointed with the content of Mrs. T.; 
but it did not ^ve her or any other person the 
power to appoint. 

Both trustees were dead, and the heir of the 
survivor was livuig within the kingdom, and was 
sane and adult ; but he declined to act in the 
trust, although willing to transfer it under the 
sanction of the Court. 
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Mr. Coaie applied inukr Sir £. Sugdoi't act, 
1 W. 4. C.60. •• 28^ on the joiot peiitiam c( 
Mr. md Mn. Thornton, the other parties in* 
teraftad, and two prtpi§ed new trustees (the 
heir appearing by counsel to consent), for an 
order to appoint the trustees, and direct the 
heir to convey the estate to them upon the 
trusts of the settlement ; and hu Honour granted 
the order, without a reference to the Master, or 
requiring the parties to file a bill. — Aitke HoU», 
ExforU TkonUcn, 5th Dec. 1830. 



COUBT OF KINO 8 BENCH. . 
COSTS. ATTACHMENT. 

Chantttl applied for an attachment for non- 
pttjrroent of costs pursuant to the Master's o/- 
loeatur. The costs were not taxed as in a cause, 
but in obedience to the usual order obtained bj 
the client to tax his attorney's bill. The only 
question was, whether the rule was absolute in 
the first instance, or only nirif 

The Court was inclined to think, that the rule 
was only niii here in the first instance, though 
absolute in the first instance where the costs 
were taxed in a cause. 

On reference to the Master, he reported that 
the practice was in this case also to grant a rule 
absolute in the first instance. 

The Court granted a rule ntit. — Parke J. 
Rayner v. . H. T. 1831. 



JUSTIFICATION OF BAIL. 

Hcggku opposed the justification of bail in 
error^ on the ground that as the time for justifi^ 
cation expired in the vacation of Michaelmas 
term and the l W. 4, c. 70. s. 12. allowed the 
justification of bail at chambers in vacation, al- 
though the party was not in custody at the tiipe, 
the notice of justification should have been for 
a day in vacation, and not for the first day of 
Hilary term, as it was here. 

The Court observed, that it was not necessary 
to decide whether the words of the statute re* 
ferred to were compulsoiy or not. If the notice 
of justification were no tupenedeaig the defend- 
ant in error might sign judgment. There was, 
however, no objection to the bail justifying. — 
Afwnsfmom.'^ Pwrke J. H. T. 1831.* 



BE8IDENCE OF BAIL. 

Scotland objected to notice of bail, on the 
ground that the number of the house in the 
street, in which the bail were stated to reside, 
was not stated. 

The Cotirt over-ruled the objection, stating, 
that no case had gone the length of deciding it 
to be necessary to mention the number of the 
house "in the street; although, where the de- 



* Before the 1 W. 4. c. 70. s. is., bail could 
only have been justified in vacation where the 
party was in custody. 43 Geo. 3. c. 4e. s. 6. 
Archb. Pr. K. B. v. i. pp. 118, 119. Vide Dow^ 
ling's Statutes, p. 378. note (m). 



fendant takes upon hioMelf to state the Bomber 
of the house, he is bound to state it correctly .f 
^ Anonymous — Parke J. H. T. 1831. 



aCT-OPF. 



On an application to be discharged, by a de- 
fendant in custody at the snit of a plaintifl^ for 
a sum of 48/., on enteriitt satisfaction for that 
sum on the roll in another action against the 
plaintiii^ in which the defendant had obtained 
judgment for 72/. 

The Court refiised to make the rule am, which 
had been obtained, absolute ; and observed, dnt 
thb was not the common case of entering sati^" 
faction on the roll. A party could not enter 
satisfaction on the roll for a portipn of a claim. 
^IAttledale5.— Baih v. London. M. T, 1830.^ 

In the Common Pleas, the cases of Vaughan 
V. Daviet^ 2 H. 81. 440.; Tkrustoui v. CrjSf7er, 
9 W. Bl. 326.; and Peacock v. Jeferyy I Taun. 
426., show that it may be done. 

Where debts in croM actions are* allowed to 
be set off against each other, the practice as to 
the lien of Uie attorney on the judgment difiers 
in the King's Bench from that of the Common 
Pleas. In the cases already mentioned, except 
that of Peacock v. Jefery, the Common Plcsas 
held that the lien of the attorney on the judg- 
ment was subject to the claims of the parties. 
The same was holden in Hall v. Ody, 2 U. & P. 
28.^ In the King's Bench, on the contrary, the 
claims of the parties are subject to the lien of 
the attorney on the judgment. Vide MUekeU 
V. OMeid, 4T.R. p. 123.; Randle v. Fuiier, 
6 T. K. 456. ; Glaitter V. Hewer and two others, 
8 T. R. 69. ; Middleton v. Hill and another, 
1 M. & S. 240. ; Symonds v. MUls, 8 Taun. 526. ; 
Harriton v. BaMridgc, 4 Dow. & Ry. 363. ; 
Stepken* v. WcMton^ 3 Ba. & Cr. 535^ S Dow. ft 
Ry. 399. S, C. It flight perhaps be as well, 
now that so many reforms are going on in the 
law, to assimilate the practice ofboth courts on 
this very important point. 



LIABILITY OF BAIL- 

Arb bail disduo^d by the plamtifP'a 
taking a cognovit from their principal with- 
out their consent, when by the terms of 
the cognovit he is to have time for the pay- 
ment of the debt, but not a longer time 
than he would have had, if the plaintiff 
had proceeded r^^arly in the action? 

It has recently been adjudged in the 
King^a Bench, m the case of J&ehe ▼• St^- 



t When a notice described one of the bail as 
resident at No. 44., when, in fact, he resided at 
No. 1., Bayley J. rejected the baU, but allowed 
time to give a corrected notice. 1 Chit. Rep. 

495. 

X No case was dted to the Camri on die 
iubject of this application. If any had, it can 
haidly be conceived that sudi would have been 
the dedston. 
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venttmj 9 Barn. Sc Criess. 707^ that bail are 
not discharged by the plaintifi^s taking such 
a cognovit of their principal ; but, as that 
judgment seems to me very unsatisfactory, 
with reference to the general principles 
which prevail in the law relating to sure- 
ties, I will venture to offer a few remarks 
upon it 

The judgment referred to was deUvered 
as follows: — " We are clearly of opinion 
that bail are not discharged by the plain- 
tiff's taking a cognovit from their principal 
without their consent or knowledge, unless 
by the terms of the cognovit he is to have 
a longer time for the payment of the debt 
and costs than he would have had if the 
plaintiff had proceeded regularly in the 
action." 

Whether the Court considered the point 
b Question as new, or as one which was 
settled by antecedent practice, and autho- 
rities, does not appear, for the judgment is 
stated in the form of a naked dictum. In 
the argument, however, which preceded, a 
passage in Mr. Tidd s Practice, p. 295. 9th 
ed., was referred to by the counsel, where 
the rule is stated the same as the judgment; 
which probably had a material influence 
with the Court in forming their judgment. 
Mr. Tidd supports his text by a reference 
to the case of Croft v. Johnson^ 5 Taunt 
319.; and therefore, should it appear that 
that case is inapposite, the rule stated, it 
would seem, had previously to JRoche v. S(e- 
vemon no existence under a judicial sanc- 
tion. Croft V. Johnson was an application 
by bail for an exoneration on the ground 
that the plaintiff had accepted of the de- 
fendant a cognovit for the payment of the 
debt by instalments ; and the Court is said 
to have enquired, whether judgment could 
have been had and execution issued within 
the time fixed for the payment of the latest 
instalment; and the reporter adds, << Find- 
ing such was the case, the Court made the 
rule (for entering an exoneration) absolute." 
This decision, therefore, it is clear, is an 
authority for Mr. Tidd*s text only on the 
supposition, that had the case been the op- 
posite of what, upon enquiry, it was found 
to be, the Court would have discharged the 
rule, instead of making it absolute. But 
such a supposition, under the circumstances, 
is a mere assumption, and, considered as a 
proof of the rule, is a mere begging of the 
question. The truth, I conceive, is, that 
the enquiry made by the Court originated, 
not in any opinion which the Court had 
deliberately formed concerning the ques- 
tion, whether bail continue liable if the 
plaintiff* gives the defendant i>nly the same 
time as he would have had in the regular 



course of proceeding, but in a mere obiter 
doubt, which, as the case proved to be, wHs 
wholly immaterial. 

Having investigated Mr. Tidd's autho- 
rities, I shall proceed at a future time to 
marshal those which seem to me opposed 
to the rule stated, and to the judgment in 
question. 

Inner Temple Lane. W. T. ■ 
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Sir, 



PBZCE OF LAW BOOKS. 



Yooa valuable pages appear to be accessible to 
the opinions and sentiments of all classes of the 
profession; and I am therefore induced to ven- 
ture an observation upon a subject of the utmost 
importance to the profession, and most particu- 
larly to those who nave recently made, and are 
about to make, their entree into it. Your Journal 
imparts information at a price within the reach 
of all ; and as the same spirit, I trust, actuates 
the talents and industry of our Reformers, who 
are now labouring with the pruning-knife and 
spade in the legal vineyard, I submit to you the 
propriety of curtailing the expense of law pub- 
lications. SureW the publishers ought to sep 
the necessity of this, and follow the example 
which has been set them. 

Your Friend and Reader, 
Deoss. IJBJO. J. H, 

suitors' complaints. 

A. B. is ill five miles from town. He is un- 
luckily defendant in two suits — one in the Ex- 
chequer — one in Chancery. Why is the law 
such that he must pay a baron and a master 
sundry guineas for coming to take his answers ? 

E. G. has been so served with a subpoena in a 
chancery suit for an injunction, that his appear- 
ance must be entered on lst*January — entered 
accordingly, by good luck and management. 
No office copy to be bespoke, however, till the 
office opened on the 7 th. Injunction therefore 
goes against him as for a contempt. 

Wanted by L. M., at the end of December, a 
commission of bankrupt, tlie orders of the court 
reqmnng it to be bespoke for the first public or 
a private teal within a given number of dajrs, 
with no provision against the maker of the order 
removing himself three hundred miles off. My 
Lord absent, and his seal and wax in Westmore« 
land. He is therefore, or some of his servants, 
to be paid for a purpose journey, and an opening 
of the seal. 



MISCELLANEA. 



A RBVERKNO JDDOB. 



Is one who desires to have his greatness only 
measured by his goodness. His care is to appear 
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•och to the people at he would hive them be, 
and to be bimseff such as he appean ; for Wrtue 
cannot seem one thinit, and be another. He 
knows that the hill ot greatness yields a most 
delightful prospect, but withal that it is most 
subject to lightning and thunder, and that the 
people, as in ancient tragedies, sit and censure 
the actions of those who are in authority : he 
squares his own, therefore, that thev may be fttr 
above their pity. He wishes fewer laws, so they 
are better observed; and for those which are 
mulctuary, he understands their institution not 
to be like briars or springes to catch every thing 
they lay hold of, but, like sea marks on our 
dangerous Goodwin, to avoid the shipwreck of 
ignorant passengers. He hates to wrong any 
man — neither hope nor despair of preferment 
can draw him to such an exigent. He thinks 
himself then most honourably seated, when he 
gives mercy the upper hand. He rather strives 
to purchase a sood name than land, and of all 
rich stuS forbidden by the statute, loathes to 
have his followers wear their clothes cut out of 
bribes and extortions. If his prince call him to 
a higher place, there he delivers his mind plainly 
and freely, knowing for truth there u no place 
wherein dissembling ought to have less credit, 
than in a prince's counsel. Thus honour keeps 
pace with him to the grave, and doth not, as 
with many, there forsake him, and go back with 
the heralds, but furly sits over him and broods 
out of his memory many right excellent com- 
monwealth's men. — 5ir Thonuu Over6ury*i Chth 
racter$. 
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Attorneys will be very much formed according 
to the uses which their clients make, or desire 
to make of them ; and it will be a temptation 
too strong for the virtue of youn^ men who 
have their fortunes to seek, or families to main- 
tiun, if they observe n^en of fortune and interest 
employ, or countenance attorneys who are expert 
in the low cunning of the law, and who stick at 
no means to serve their clients. The gentlemen, 
merchants, and traders, in and near cities and 
great towns more espedally, have it much in 
their power by encouraging men of iNGEMaiTt, 
paoBiTT, MonssTT, and DILIGENCE in their pro- 
fession, to prevent and redress many of those 
abuses in the law, of which they often so justly 
and loudly complain. — ObservtUhni on the Duty 
of an Attorney and SoRcitor, 1759. 

MEANS OF LBGAfi SUCCESS. 

Without acquiring a capacity of making a 



solitary life agreeable, let no man pretend to 
success in the law. I have heard lus Lordship 
oflten remember a lesson the citizeni used to 
their apprentices, — ** Keep your shop, and your 
shop will keep you ; " as bemff no less true of a 
lawyer with respect tp his chamber. — Kortk^s 
ZAfe <^Lord GvUdford^ vol. i. p. 15. 



LAWTBR8 ANCIBNTLT CLBROTMBIf. 

It is believed, (says Herbert, in his antiqaides 
of the Englidi law, from whence the following 
particulars are taken,) and with great probability, 
that the chie( and in fact the only peraons, 
learned in the la«rs of England before the 
Norman conquest, were the defray : those ages 
being so illiterate, on account ofthe continual 
inroads of the barbarous northern natioos^ 
which obli|ed the noblemen and gentry to 
employ their whole time in martial exercises; 
ana on account of this ignorance it no doubt 
happened, that the decision of most controver- 
sies, in dvil cases, was so much by combat, and 
in criminal by fire and water ordeal. In the 
ereat controversy which existed betwixt Lan- 
franc. Archbishop of Canterbury, and Odo, Earl 
of Kent, it appears that Aleelric bishop of 
Chichester was the lawyer then chiefly em- 
ployed ; " being brought tliither," says theXextus 
Roflensis, '* in a chariot to discuss, and instract 
them in the ancient laws of the land, as the most 
skilful person in the knowledge of them.** In 
the same reign also, one Alfwin, rector of Sutton, 
and several of the monks of Abingdon, par- 
ticularly Sacolus and Godric, were said to be 
persons so expert in the laws, that their opinion 
was held in great reverence. Ranulph, a clei|y- 
man in the reign of William Rufus, is likewise 
called by William of Malmsbury, an unvan- 
ouished lawyer; though in fact u those days 
tnere were not many to contest the palm with 
him, it beinff long after this period before settled 
seminaries for the study of the common law 
were established. The first restraint that was 
put upon the clergy from publicly pleading and 
acting as attorney* was about the beginning of 
the reign of Henry the Third, when Richard 
Poor, bishop of Salisbury, foibid, br his con- 
stitution, the dei^gy of his diocese from prac- 
tising in the secular courts, except under certain 
limitations.* 



• Spel. Concil. Com. 2. sub. an. 1817. We 
are indebted to Mr. H. B. Andrews for this 
extract. 
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'* Quod magU ad kos 



Pertinet, et nescire malum est, agitamus.*' 



HOEAT. 



** We have entered into a Work touching Iaws, in a middle term, between the speculative and 
reverend discourses of Philosophers, and the writings of lAwyers." Bacok. 
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EARL OF EL DON. 

We approach the consideration of the judi- 
cial character of this eminent person with 
very considerable diffidence in our own 
powers. We have, indeed, to confine our 
attention to one portion of his life, and one 
branch only of his numerous labours ; but 
we feel that it is the most difficult of any 
to treat and characterise with complete jus- 
tice. We shall not, however, shrink from 
the task ; it is highly important that cor- 
rect views of his Lordship's judicial cha- 
racter and labours should be laid before 
the pubHc and the profession, and we shall 
spare no pains iit endeavouring to enable 
them to come to an accurate conclusion. 
We trust that this series of articles will not 
merit the fate of being treated as mere 
passing remarks or as personal comments ; 
we hope they will in some degree serve as 
a guioe to the leading principles decided 
by the judges whose characters are dis- 
cussed in them, and they will have some 
value on that account 

Withoiut professing to enter into any 
particulars of Lord Eldon's private life, we 
shall shortly allude to the steps of his profes- 
sional career. He was aamitted at the 
Middle Temple in HDary Term 1772, and 
was called to the bar in Hilary Term 1776- 
This period was not passed unprofiCably. 
The noble lord has himself told us that 
some part of it was spent in the chambers 
of a celebrated conveyancer. In the case 
of the Marquis of Townsend v. Bishop of 
Norwich, on the 27th of January, 1820, he 
observed with reference to the subject then 
in dispute, << I do not enquire whether 
there may have been intermediate trans- 
actions since the creation of the term, 
ftrther than to remark, that having in days 
which perhaps may be thought days of 
yore passed about two years m the office 
of Mr. Duan^ and during which I had 

NO. XIII. 



frequent opportunities of knowing the 
opinions entertained by Mr, Booth, Mr. 
Feame, and other eminent conveyancers 
of that day, I well know that they were in 
the habit; &c. How his Lordship availed 
himself of the opportunities which Mr. 
Duane afforded him is well known, and 
exemplified in his luminous judgments on 
the subject of the law of property.* 
It is usually said, that he was a very long 
time before obtaining business at the bar. 
This, however, is incorrect. He was soon 
known as a sound and judicious junior, and, 
as well on circviit as in town, his business 
was considerable. He early attracted the 
attention and regard of Lord Thurlow, who 
was then Chancellor, and was offered by 
him the situation of a Master in Chancery; 
which he declined, preferring to remain 
at the bar. But Lord Tliurlow's desire to 
serve him, and his sense of his talents, was 
soon after manifested in another way. In 
1783, seven years afler he was called to 
the bar, he obtained a patent of prece- 
dency, and very shortly afterwards was 
returned to parliament for Weobly, in 
Herefordshire, a borough then under the 
influence of Lord Weymouth. His success 
at the bar, therefore, was any thing but 



* It is well known that few men ever read 
so hard as the subject of this article when under 
the bar. When all otlier chambers were wrapped 
in gloom, tradition tells us that from his window 
" one eternal lieht " was visible. The difierence 
in this respect between his brother and himself 
is well remembered. Lord Stowell, as Dr. Scott, 
was well known in the celebrated association 
called the Literary Club, of which Johnson, 
Burke, &c. were members ; but he could never 
prevail on his brother to join it. " Where do 
you dine to-day, John ? " William Scott would 
ask, hoping to get him to meet some of his cele- 
brated associates : " I dbe with Lord Coke,** 
was the reply. — " You had better come and 
dine at my chambers — you will meet the 
Doctor." — " He cannot draw a bill ! " and thus 
they parted. 

T 
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Gen^raTi^ and 'hi 1^93 Attorney GenoifaL 
Jn 1799 be was made Chief Justice of the 
(^Qmwpn pleas, ^d created Baro^ Eldon, 
of EWpn m the. county of Durham. This 
^c^ \^ has. repeatecUy declared, and par- 
ticularly on a late memorable occasion. 
(the Catholic relief bill)^ was the only one 
which he ever asked for in his life, — " and 
here,** be said, with tears in his eyes, and 
in a manner we shall never forget, ^' and 
here I fancied tjbat I was qualified to serve 
niv coup try/' His judgments in a court 
of law are held in very high estimation. 
Tliere is no instancy on record, not ex- 
cepting Lord Hardwicke, of a jud^e ^hose 
talents have been equally conspicuous in 
a cpurt of law and in a court of equity. 

In Z30JI Lord Eldon w^ made C/Aon- 
ce/Wv and, .with the exception of the few 
nibntqa in wbich Lord Erskine presided in 
Cb^qery^ he regained possession pf the 
otEce for a period of nearly twenty-fiix 
year^. ,He resigned the great seal in the 
year 1827, a9d wai^ ^^yqf^^ed by Lord 
Lyndhurst. 

His qualifications for the immense du- 
ties qf ' a^ Lnrd. Qhanoeilop /^erq -undqubted. 
His support wa^ oour^d \j^ i;ninister after 
minister ; and although I\e had to encounter 
opposition and invective the most fierce 
and unsparing, he was al»le to bear it with 
qdmnesaaod patience. Ho ^ midway led 
the atorm," and pursued his own course 
witli eted^ut deliberation. 

His Lottlship*8 judgn^ents commence in 
the 6th volume or Vesey junior, and con- 
tinue , throughout the whole nineteen 
volumes of that reporter, and the Bubse< 
GMf nt xf porters in the Court of Chancery, 
down to ike two ^t volumes of Mr. SLus- 
sell's reports. We shal^ not attempt l^o go 
through them ; but we shall hereafter ad- 
veirt ' to some of the most important. 
It must be recollected that they have 
settled q11 ttic leading rules of equitable 
inteifeir^npe ; ^d referei^ce is made tq tbem 
in jm^ tenthstof all the; cases which are 
new argued in courts a^ equit j« We imgbt 
nMtce iMuiy judgments in which tii6 ifioQil 
irftimbte ^knowMge of the doctrines of 
eduity and df the laws of property is dis- 
pmyed. It would jb^ almost endless to 
ei^umeratp the , important rules e8tablist)e4 
by. theip., W^ shall, h^qy^rftver, prefer. misnr 
tlooif^. apiQie oS: hi». jadgmeAta which, weite 
given on subjects of a more general and 
popular nature^' as they* will, e<)[iial!)r w<ith 
th&tnore abfMitise, eitpMn ^the chai^eter 
of 'hill mind, and at t|ie same tim^ be more 
interesting. -. ' ^ ;; '.;•=; /yy- . ; • _. ^ 

His mariner m court Vas'raild even.t^, 



a faiflt ;^ be,,wpuJ4,pafJ^Y hqir the iri- 
dre^si^ /W.,,^y, W%T of .cpimsel; ne 
showed nelt)>l^r ^petiilajice, i>or ^weariness ; 
a]|l;hQugh hJ9) qiuckoess, in sc^ii^ the poiot 
in dispute ww.remark^hle^ he vgry rarely 
interrupted or confined |the, argument. 
Tbia feeling he carri^ perhaps, to an ex- 
cess. We recollect hearing him declare, 
that when at the bar he always viewed a 
question in every point pf view ; and that 
Lord Thurlow had frequently observed, 
that although he had carried him with him 
during the first part of his argument, yet in 
the latter portion he had found that leanied 
person to change an opinion which he as 
an advocate had originated. It might have 
been with this view, perhaps, that he was 
content to hear all that could be said. A 
less charitable construction has, however, 
been put op the circumstance. It has 
been said that he, in fact, paid no attention 
to the arguments of counsel, that he made 
up hia opinion from the perusal of the 
papers in the cause ; ihat hia head was of 
that paniUe nature that the argmnents 
slid off it^ without leaving any impreBalop. 
It has been said that his thoughts were, ia 
fact, far from the maitera before him ; that, 
although apparently devoting his best at- 
tention to .the Court of Chancery, bis mind 
wa9 occupied with very Afferent subje;,cts; 
that his duties as a minister engf^ed bis 
attention ; that he was one minute planning . 
the mean3 of atfackmg and overwhehning 
the Child of Destmy ; the next was busied 
in court intrigues ; Uiat bis thoughts would 
run back from the tedious details of equity . 
to tbe 4e^p debate of the preceding i^jgh^ 
or tlie.bufy mys^ries of tlie^ oalw^et; 
that he was in fact airangin^ materi^^ for 
some apeech which flliould.arj:e8t the ^pnargh 
of inxmvationi, or strengthen .the basis of 
the constitution. Ail this has been said, 
perhaps with just that portion of truth 
which would give currency' \jb thealbryt 
but we thmk it entitled to little weight, * 
His 9tyle of address in Cour^, was col-. 
loquial almost to ,familiar4Jty^ ^lle;,. fre- 
quently indulged in aiiecdole,^ jaoA .aome- 
times in joooeeneasf s jii8.hii»ouryJMmeYer» 

* A letter ia said to be in ei^istence f^om Lord 
Rldon to one of his daughters written 4p Coor^ 
which oontains amoii|; ether things th^foUow* < 
ing pasNiga;-*-^* Thc^, thiak, I am listenJiag to. 
their ai^siente^jwhile in ftiiuth l^wsk wdtjbg.^ . 
yo»l" Thip maybe very.trua, but.^'W W< •^ 
all prove that the practice i^as habitual* • t >; 

t The noble earl would oft^ iake.^<whin)r 
sical opjK>rtttsity of indulging bis ton^PW ^^r a 
pun It one iofitance a^noi^ aumj ot^en.in^y b^ 
reUtipd.' /Oveiyone kao^s wbo.,h^^a|^adod 
the debates in the Heasfi.pf I^ewl^ t^V Wlieaa.. 
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natured. During the whbl^ fcburie'of tift 
judjcmI]ifewedonoti'€fc()Hect:n)or^ than 6tie 
instance of ati ftlfetViatioh %tth't!id bdir^ a«*,' 
although his |)ddetc^ atid fbrbe^rance* t^6re 
often much triefl by, person^ afyplreations 
from suitorSyVhe was. nei^er betrayed Ihto 
any intemperate itsc; of his authority, or ' 
even into angry, expressions. This con- 
dact was the more praiseworthy, aij the 
noble and learned Lord is said to have 
felt the attacks made ' upon htm and hi^ 
jadicial functions most sensibly. It has 
been said by those whose wdrd is of some 
authority, that on the nights iili Which a 
motion relating to his Cotirt was to be 
brought forward his-aii3c!ety on the subject 
was extreme : he is described on these oc- 
casions as waiting in his private room in 
the House of Lords, having disp6i^ed (jf 
the business coniiected'withit, and receiv- 
ing fresh intelligence eveiy bour of th6^ 
manner in which tbe debate was conducted, 
and the substance of the charges brought 
forward against him. As th& eagerness tsf 
the debate increased, and the warmth of 
the speakers heightened, his fibeiings became 
more and hiore agitated. Some addiiJohsd 
details of apparent opi^ression — some new 
case of long and protradted delay - — some 
indignant or sarcastic invecdve, would thus 
be related to him iV-esh from the House of 
Commons : he would hear them- adl with 
attention ; he Would question the narrators 
agaiii and agaSn; he would demand the 
etact Words of the orator. Walking rapidly 
through tbe room, he could not command 
the ai-dent expression of his indignation, 
and at' bist be would sink into a chair 
ovjfefcome.by his feelings. Once only, 
however,; did hti carrv tbw emotion out of 
hl$ own st^dyJ This was m the inst^ce 

bill i|^ b|toug(^ up fjTiOin the Hoiuse of Cooimons 
to the Lfor^s, the Lord Chancellor comes down 
to the bar, purse In hand, to receive it. When 
Lofd Eldpn held tlie great ^kf, Sir Jfames Gra- 
haifr;-(not Ihe Pint Lord Of the Admiralty, but 
th^ l«Meetabl» solicitor. of that .name,) being 
eo|ageain.a great naBy .private and other bills, 
was very frequently entrusted with this duty of 
brinaiog up the bills from the one House of 
Parmihient'tb the other. On one particular 
evetlinig' Sir James eame bowing up no lead than 
twdve tltees, with no fewer than twelve 
Mpamee hlUi. twelve times did Lord Eldon 
ccftte-^di^wn £6 the bar to receive' the message; 
aiid eleven lihiies (fid he receive a bill from Sir 
James Gralu^ ; the twelfth time, on the pre^ 
sentati6nf'of'the ^ to him hy the same bonouf- 
aMetaemblef', his Lor^ip said td hhM smBing, 
*'W)iiaC,Bno!!ii^t Wheta I used to know yon fintt , 
ydo Med' t0 be tailed Jm Orahaai, but'ii6w ] 
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of the i>resehtl Lwd Clvef BUH 9f ithiG; 
land (then ' MR Abetobfebi^y 'A"fepee<flf 
of thtit leame^d gentleman s'det^ejd Vo afifeci 
hitn more keenly thati iariy bthei-j'fes'tlefty 
perhaps more' *« ger main t6 the m^ttlej^ 
thto the harangues of the present I^orA 
Chancellor and the Queen's Attorney Ge- 
neral. He alluded the next niorniijg i^ 
Court to the statements of ** gehtlemeit; 
with gowns on their back^,"'in'a manhc** 
which induced M^; Abercr6mbie to |t)i*in^; 
the subject before the House of Commons ; 
and the interesting debate which' followed 
is still fVesh in the memory of all. Bbt^ 
excepting on this occasiqn, we kno>v of nt> 
other public man who has been ipo long 
and so powerfullyatta^ted, tod who''ha8' 
showed 80 fittle bad 'fe^Bh^ in r^ttlti^: 
Hfs bitterest enemy wilt be ready t6 con- 
cede to him a Idndn^s^'q/^nianiicr an^'a' 
courtesy of address ^alm^^ tthecju^lled. ' ' 
We sh^ complete th^Bcjiaracter ^n (kpr^ 
next Number* ' ' ' ' * 
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ANALYSIS OP THE' OtofiRAL 
RBCTSTiPY' BILL. 

{Cbnclu^(ea froTfi p. 183.) ' 

m 

A caveat may be ientered in thq gctuural index, 
or ia the ioiicx t9 ^theicoota of mks in ikveur of 
any person to be named or' described f^iasjb 
acts wheteby the , person by whom auch iimi- 
sition sjtksiH be, made, or any person who. spalib. 
claim under him^ shall aflfect eitner generally any 
lands within the' district, or any lands to be 
specffiied or described within the district. 

Oaveats to be entered in the *' Index to the 
Roots of Titles ** by the name of tbe person 
ajpnat wJpose acts- the caveat ihall4>e enteped^ 
with his additipn, as s^ ti^nU '^ the reavisition* - 

£i>tries. of cfiveats U>, be ((istlngw9ne4 from • 
entries of assuranoes. f 

Persons entering caveats, and who shall re- 
gister assurances before the expiration of the 
time that the caveat sfaaYI, rem^m in force shaft ; 
be>entilled to ttw-tame^rotectiona^if i^ut^tfce ' 
had^iieeas6 relieved tot ifao'CttMi br>eiiterhr#t' 
ca|veat» No^caV&tQ.beenterodiuidenfloykciM'. 
ini iha^po^al ind^K ^ot . any klifanct^ $hall be • a . ■ 
protection to any. assurai^^ nq^, hereby, jr^uiiced . 
to be indexed or entered un^er sucn jneao, a^d . 
no caveat to be entered m the ^ Index to ' 
the Roots of Htles " for ai\y ditetriqt shall hp a' ; 
protection to any assurance notherdby required/' 
to be eneaned In lueh ."^ index tb the ftoeii <^' ' 
Titles.M '.'.J »' '•! »j ■. • t« ' It' >'f,-i^ 

Caveats jaofc ^o .CMsttinie^in'ibnn iIm^ .duqin ; 
six mf^ths from thft^s^ qf M»ie^|Pp(|MMitipf»j,aii4; ] 
»( te>FRP orf^h9r,vise.lh^.ds^ of. tfci^.cWfly;,. 
shall be earner than the date of the req^]fltIO^, , 
the time shall, be competed from the date of the ' 
eattjy • ' » •■ ' ' ' ' » 
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• Provisions relating to caveats to apply to the 
** Index to Assignments of Charges," and the 
** Index to the Roots of Titles to Charges." 

To provide for cases in which it may be de- 
sired that a caveat shall be entered, and time 
shall not be allowed for ascertaining the proper 
index or head, an inhibition may be enterea in 
favour of any person to be named or described 
against acts wnereby the person by whom the 
requisition shall be made siiaU affect either ge- 
nerally any lands within any district or districts 
to be named, or any lands to be specified or 
described. 

An index to inhibitions to be kept. 

Protection the same as in caveat. 

Inhibition not to remain in force longer than 
mx months. Provision as to eironeous entry 
the same as in caveat. 

No caveat or inhibition to be of any force, 
^cept by way of protection to a contract en- 
tered into at or before the date of the requisi- 
tion, or by way of protection to an assurance 
executed in pursuance of such contract, or by 
way of protection to an assurance, which at the 
date of the requisition shall have been exe- 
cuted, or by way of protection to an assurance 
which shall have been in contemplation at the 
date of the requisition. 

The entries and references reauired by the 
act to be made immediately on tne receipt of 
the instruments at the offiee. 

Where the proper entries and references are 
omitted in part, the registration of the assurance 
to be valid pro tanto, 

Omusumt and Errors. 

That it shall be lawful at any time after 
any instrument shall have been deposited at 
the register office to make any entry or any 
entrv and reference which may be required to 
render the registration of the assurance or pro- 
ceeding, or the caveat or inhibition, efiectual, 
er to ^ve any further effect to it; and from 
such time as such entry or such entry and 
reference shall have been made the same shall 
be of the like force and effect as if made 
at the time when the instrument was depo- 
sited; but no such entry to have any retro- 
spective effect; and every entry and every 
reference to be made under this present power 
to be in the same form, and subject to the same 
provisions, as to errors or otherwise, as a similar 
entry or reference made immediately on the 
receipt of the instrument at the said register 
office. 

Omissions and errors to be corrected by 
making new entries and references, and not by 
altering the former ones. 

Order, of Entries., 

The entries under each head of any index 
to be made consecutively in the order of making 
the same. 

The entries to be made under each head to 
be considered as made consecutively ; and each 
8uch entry to be considered as prior in time to 
every entry under the same head which shall be 
aubsequent in order ; but the dates of the en- 
tries, as contained in the indexes, to be prmd 
fade evidence of the time of making the same. 



A stamp to be kept, to be called The Seal 
of the Renter Office, and the impressions to be 
taken judicial notice of. 

Dupiicates, Copies, and Extracts. 

Duplicates of deposited documents may be 
compared at the office, sealed and certified. 

Every document so sealed and certified to 
be received as evidence that another part of the 
same assurance has been deposited. 

Copies of and extracts from depouted in- 
struments to be provided on application, and to 
be certified. 

Copies made from deposited copies to be 
marked as such. 

Such certificate to be evidence that the in- 
strument certified is a copy of or extract from a 
deposited document. 

Office copies of or extracts from memoriab 
deposited to be evidence of the contents of sueh 
memorials. 

Extracts from the indexes to be provided on 
application, and to be certified. 

Office extracts from the indexes to be e?i- 
dence of tK^ contents. 

Production of Copies, and Costs. 

After notice, unless a counter notice be giTeo» 
parties to suits may give deposited originals, or 
certified duplicates, or office copies, in evidence, 
without proof of execution. 

Where the notice is given for a copy, and the 
coqnter notice requires the original to be pro- 
duced only, the deposited original or a certified 
duplicate may be given in evidence, without 
proof of execution. 

When counter notice is given, the costs of 
proving or of producing the document required 
shall be taxed against the party who shall have 
given such counter notice, whatever may be the 
event of the action, unless the court determine 
that there was some reasonable cause for requir- 
ing the proof or production. 

A document or office copy once given in evi- 
dence under the preceding clauser to be after- 
wards allowed in the same cause. 

The clauses for dispensing with proof of exe- 
cution, and with the production of original d<h 
cumenta, to apply to requisitions for caveats and 
inhibitions. 

Communication unth the Office. 

Instruments may be sent, and applications 
made, to the register office through the post 
office. 

Persons sending instruments to be deposited, 
or duplicates to be compared, may require re- 
ceipts ; and persons ordering conies or extracts 
may require acknowledgments oi such orders 

Where the instrument is sent, or the copy of 
extract ordered through the post office, the re- 
ceipt or acknowledgment to be sent through the 
post offic^. , 

Where a duplicate is brought to the office to 
be compared, or a copy or extract is ordered, ■ 
" warrant of delivery'* to be signed, and the 
duplicate copy or extract to bo ddivered to the 
person holding such warrant 

Wliere the duplicate is sent, or the eopy * 
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extract b ordered throu^ the post office, the 
same is to be returned or sent through the post 
office. 

Where there is no ** warrant of delivery," 
or where no direction is sent through the post 
office, the duplicate or the copy or extract may 
be withheld for enquiry. 

Removal of IrutntmenU, 

Instruments deposited at the register office 
not to be removed, except on l^al process; 
indexes not to be removed on any occasion. 

Wills deposited at the register office may be 
removed for the purpose of being proved ; after 
being proved, the will is to be returned. 

An entry to be made in the book in which the 
will shall be copied, on being proved. 

SyntboU, 

Symbols to be marked on deposited docu- 
ments, and on office copies, &c. 

Persons claiming under an assurance which 
shall have. been registered may require any 
person who shall have in his possession any in- 
strument showing the symbol of any head under 
which such assurance shall have been indexed 
either to produce such instrument or to disclose 
the symbol ; and in case of refusal, any judge of 
any of the superior courts at Westminster, upon 
a summary application, may make such order as 
the circumstances of the case may require. 

Judge may niake any order as to costs. 

The indexes, &c. to be under the control of 
Che Registrar General, who is to make regula* 
tions for verifying the entries, and who may 
substitute other marks than numbers as symbols. 

Starches, 

Every person, on application at the register 
office, shall, under such regulations as shall be 
made by the Registrar General, with the consent 
of the Lord Chancellor, be allowed to inspect 
and search any of the indexes, and to examine 
and Inspect any of the instruments deposited, 
and to take extracts from any such inctexes or 
instruments; and the Registrar General shall 
also, upon any application for that purpose, 
cause searches to be made in any of sucn in- 
dexes ; and a certificate shall be made of the 
result of such search, to be stamped with the 
seal of the register office, and signed by the pro- 
per officer. 

The duties of attorneys to be fulfilled by 
causing an office search to be made. 

^ A directory to symbols to be kept for each 
district. 

Memorandums may be made in the indexes 
by direction of the Registrar General. 

Preliminary defects not to invalidate regis- 
tration. 

General Regulations, 

The Registrar General may, from time to 
time, by notice in The London Gbizette, order 
and direct that all instruments of any descrij^ 
tion to be specified, shall be written or engrossed 
bookwise, or in such other manner as shall 
be specified in the notice, and shall be written or 
engrossed either on pi^r, vellum, or parchment; 
that snch paper, vellum, or parchment shall be of 



such description, and of such shape and dimen-* 
sions, as shall be specified ; and if in any case, 
after the time when any notice to be given in 
pursuance of this power shall have taken effect, 
any instrument within the meaning of the notice 
shall be brought or sent to the register office' 
which shall not be conformable with the direc- 
tion, the person by whom 'the application for 
registering the assurance or proceeding, or for 
entering the caveat or inhibition, shall be made, 
shall forfeit a sum of with full 

costs of suit, to be recovered by an action of 
debt to be brought by the Registrar General ia 
any of his Majesty's courts of record at West- 
minster. 

The last power may be exercised by any per- 
son to be appointed Registrar General before 
the Act shall commence in effect. 

The Registrar General may require statements 
for regulating the entries to be sent with assur- 
ances ; and also that they shall be either indorsed 
on the documents or written on separate papers, 
as he shall think fit. 

Statements may be sent, and entries required 
to be made, after an assurance has been received 
at the office. 

No officer of the register office to be respon- 
sible for omissions or mistakes occasioned by dfr» 
fects in the statement. 

Any person who shall, in any statement or 
application to be sent to the register office, wil- 
fully set forth any matter or thing which shall be 
untrue, with intent to procure any entry to be 
made which ought not to be so made, shall forfeit 
a sura of with full costs of suit. 

The power to require statements may be ex- 
ercised by any person to be appointed Registrar 
General, before the act shall commence in 
effect. 

Actions, 

Actions for damages occasioned by the omis- 
sion or misfefoance of any officer of the raster 
office to be brought against the Registrar Gene* 
ral. Venue to be laid in Middlesex. 

If final judgment be recovered, the damages to 
be paid out of the Consolidated Fund. 

Notice to be eiven to the Attorney General, 
and aiso to the Registrar General, one calendai^ 
month at least before the commencement of such 
action. 

The Registrar General not to be personally 
liable. 

If judgment shall be eiven in favour of the no- 
minal defendant; or if the plaintiff shall discon- 
tinue or become nonsuit, the plaintiff shall be 
liable to pay the costs of defending such action, 
and the same (when taxed) shall be levied in the 
name of the nominal defendant by the like pro- 
cess of execution as in other actions on the case. 

If at any time before payment to the plaintiff 
of any damages a writ of^ error shall be brought, 
such damages shall not be paid until the judg- 
ment shall be affirmed ; and if af^er payment to 
the plaintiff of any damages such judgment shall 
be reversed, the court sh^l, on the prayer of the 
Attorney General, award a writ of restitution 
against the plaintiff^ in the name of the nominal 
defendant ; and when the moneys thereby di- 
rected to be levied shall be brought into courti 
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the court shell order the same to be piM' Into 
his Majesty's Bxchequer, to be carried to the 
Bccoant of the consoKdated fund of Great Bri- 
tain and Ireland. 

Registrar General mity comprotnbe any ac- 
tion, with the consent of the Lord High Trea- 
surer, or Lords Commitisrfoners of his Majest/s 
Treasury. Money agreed to be paid under such 
^eomprdmise to be paid tmt of tne comoiidated 
fund. 

The time which, by the' act intituled ** An 
Act for Limitation of Actions, and for avMcting 
of Suits at Law," is limited for commencing or 
suing actions, shall, so far aa respects any action 
which shall be brought to recover damages for 
anj loss or' damage arirfng from any omission, 
mistake, or misfeasance of any officer of the 
register office, be computed and run from the 
time when actual Ibss or damage shall hare 
arisen Crom such omissiooy mis&e, or mis- 
leasance. 

, Actions by a^d agmnst the Registrar General 
not to abate bt his death or removal. 

'llid fe^ sr^edfi^ fh theschedule to be paid. 

The fees far te^tit^ any assmtmce er pro- 
ceeditig, dnd m enHsring «ny caveat or inhibi- 
tion, shall be brought or sent to the register 
office with the ^nitrdfment t6 be deposited; and 
the fees' for making dffice copi^ of and extracts 
IVom ^ny instruments, and of making extracts 
from any of the indexes, shall be |)aid -when such 
office copies or extracts shall be delivered, or 
before they sbalt i^e sent; and the fees ibr 
the several other acts and tlifngs for which fi^s 
are in the schedule expessed to i>e payable, 
shall be paid befbre sued acts or things respect- 
ivelv shall be done or permitted. 

Certificate of payment of fees to be given on 
registering an assurance or proceeding, or enter- 
ing a caveat or inhibition. 

In such cases, if the fees are not sent with the 
instrument to be deposited, no such certificate 
shall be given till payment of the fees, with a 
penalty, not exceeding a per cent age of five per 
centum on the amount thereof for every com- 
plete period of one calendar month, computed 
from the time when the instrument shall have 
been received at the said register ofiiee. 

Till a certificate is given, no duplicate to be 

compared with the deposited instrument; nor 

any ofiice copy^ of or extract from the same to 

^ be provided; and on process to compel theplro- 

' duction thereof, the same ttrnv be withheld till 

payment of the fees and penalty. 

Duplicates not to' be returned ; -tad copies, 
extracts, and certificates of searches not to be 
delivered till payment of f\9es. The delivery or 
transmission tbrougt) the genehtl post office of 
any duplicate,' or office Copy, or extract, or cer- 
tificate of search, shall be sufficient evidence of 
the payment of the feetf. 
' Tm Regiitrair Genetd may by notice in the 
'London Gazette reqtiffe a suitf to be limited as 
a deposit, where copies 6f of extracts firow in- 
struments are ajpplied fdr.^ ' 

In case any fee be unpaid for the space of one 
calendar n^onth, tipon its'heitfg madeiof appear 
by affidavit to any of his Majesty's courts of re* 



cohl at Wettminfter thatthe «et or thing in 
respect of which such lee shall be payvbfe lias 
been done for the space of seven days, and that 
the fee or any part of it reoHMn unpaid, the 
court may, upon the prayer of the Registrar Ge- 
neral, make a summary order upon the per- 
son on whose application the act or thing snail 
have been done or permitted, to pay t& said 
fee, together with any sun for^ the costs of such 
application at thfs resistrar'a office^ at such tine as 
the said court shallthink fit ; and upon 6Mme^ 
it shall be lawful for the said court to proceed 
sunmarily against such person fay attaohmenty 
or otherwise, as for a contempt of court. 

The Registrar General, or assistant registrar, 
may allow time for payment of fees, or wholly 
remit them. 

Salaries and Pomona. 

His Majesty may as^dgp^ salaries to be limited 
to the Registrar General,assistantre^trar, clerks, 
and subordinate officers^ and allot pensions to 
retired officers. 

Sums for defraying the expenses of the regis- 
ter office to be aUowed out of the consolidaiied 
fund. 

The lord high treasurer or the commissioners 
of the Treasury may apply money received at the 
office in payment of the expenses of the same. 

Subject to the last power, all monies received 
by the office to be paid to the consolidated 
fund. 

Accounts of the office to be audited by the 
commissioners appointed under the authonty of 
an act 25 G. 3. c, 1 18. s. 8. 

The postage on packets sent to and from the 
register office to be borne by the office. 

Kate of postage to be paid for such packets to 
be limited. 

Postage to be part of the current expenses of 
the office. ^ • , / . 

No packets to be received at the register 
office unless through the post office^ or free of 
expense. 

If in any case in the judgment of ^e (l^strar 
General or assistant registrar the expense of post- 
9ge be needlessly increased!* he may direct that 
any letter or pacKet sent from the register pffice 
by the general post shall be at the expense of 
the party to whom the same shall be sent ; and 
for that purpose he may cause aq indorsement to 
be put on such letter or pac&et intimating that 
postage is to be paid ; and he may farther direct 
that lull postage shall be paid. 

Local Megitiews.. 

Local regbter ads repealed* 

Assurances not to be inrolled in local register 
offices after J 1st December, 1831 1 and no assure 
ances, &c., to be registered in such offices after 
51 St December, 1836. 

Registration in the genef^ regtiter dtBce to 
have tlie same effect against acts pHbr to m Ja- 
nuary, 1838, ia registration ih the lt>dd register 
office. . . 

Vacancies fn office oPregistrabfor l6cal offices 
in Yorkshire not to be filled n|) ; And afldr 3l8t 
December, 18S«, the offices of rcgistrtjrs for 
Middle^x ta ceitfe. 
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Vadndesis local joficotiniYQrinllQii Man 

idt idrinmiy,<ia£l7v^o^lK supplied proi9mpm0^ 

BNndaioB to bo amdo os tO' tne cuntody of 
docuiaeatB i* loool register' of&oes by tho lord 
high treasilrer, or the ^oulmifisioners.of the 
Treasory* 

Copies of inralincnts and entries in the 
register offices iik the county of York aad town 
of KingBtoi»4ipoo<Hidl to* be signed by the 
pemons in whose custody such deciiawots shall 
bepiaeed* 

Compensation to be made to officers of local 
Rjgitfer offices of county of York and towa of 
Kingstoft*upoo-Hull. 

InstniDients required to be regntered in local 
register offices may be nf istered in the general 
register office. 

EjDcepUxnufrom the OpenUion of the Act. 

Ttiis act not to extend to lands vtthib the 
Bedford level; nor to copyhold lands; nor 
to rack-rent leases, &c., for any term not ex- 
ceeding twenty-one years ; but the clause pro- 
vidhig that estates and interests shall t^e effect 
in the order in which the same shdl have been 
acquired sjjiall apply and extend to every such 
lease or agreement for or assignment of such 
lease. 

Where possession does not go along with 
such lease, &c., the same to be void as against 
a purchaser during the interval. 

Shares in companies not to be affected. 

Assurances filed or entered m the manner 
directed by Stat. 7G.4. c.5Y. " An Act to amend 
and consolidate the Laws for the Relief of in- 
solvent Debtors in England/' to be of the same 
force as if registered. 

Awards filed or entered conformably with the 
acts under which they are made to be of the 
same force as if registered. 

Where there are duplicates of a registered 
iissurance, one duplicate to be exempted from 
stamp duty, provided the deposited document 
is duly, stamped : the exemption not to apply 
where either of the duplicates has the efffect of 
a counterpart. 

Office copies and, extracts and receipts for 
deposits to be exempt from stamp duty. 

' FoPlfjeiy mdfake Swearhg. 

Forging signatures required by the act, or 
counterfeiting impressions of the seal of the 
register office, felony ; pumsh merit, tranwortation 
for life, not less than seven years, or imprison- 
ment for four yjumy not iesi than one. 

Falsely swearings under this, act to be pnakhed 
aspnjiiiy; 

C&rutrt^tion of tie Act, 

In the construction of this act, the word 
" ^«Wt".shali,eirtciid to all manors, aiessnages, 
^ow* . iadvowso^^ re<?toriei^i tithes, rents,. i|fid 
other )tiereditairoi?nt» whichsoever, whether cor- 
poreal or incorporeal, in England or Wales, 
Md also to ^y estate or, interest in any such 
roanow, Sec. whether the same shall .be a 
freehold or>,a . cbaUel interest^ and whether 
legal or equitable; and th« word* ^estate 



and hitoreit *' shall €xtead to a lieo o^. dua^^; 
and the word ^ cban^ '.' .shaU extend « to, a 
legacy or other sum of money, whether fmnual 
or in gross or otherwise to be payabjei and the 
word *Megacy" shall extend to aaebt oro^ersum 
of moneys whether annual or in gross or other- 
wise to be payable« which, shall be charged on 
any landa by any will, and to all monies ana shares 
. of monies to be pcocUiced by thcMle^ofaiiv lands 
directed or authorised to be sold by any will; and 
. the word ** assurance" shall e^t^nd.(io addition 
to the several matters which it is before pro- 
vided shall be assurances within tfaie meaning of 
this act) to a will or (^odicil, and also to a con- 
tract, and also to any other writing whereby 
any estate, or interest Inany such manors, &c. shall 
be created or transferred or determined (other 
fihaa any proceeding, hereby au^onxed to be 
rc^stered as aforesaid);. and the word/' Will" 
4hall extea^l to a q^di^ ; ^jod every ^^111 or 
codicil hereby authorised to be regis|tered[ by 
which an executor sbaU be. i^pointed, pr i}y 
which the appoiataieqt of ane^cutor, shall ,be 
revoked, or by which the right to the personal 
representation of the aestatoi^ shall be in any 
way regulated, sliaU.b^^^^sM^ed as a)^ting 
any lands, whicb vm &rw the^pefsooal e^jbate or 
part of the persoi^^ (t^tatp pf ti^ .(estatoj? ; ^t^d 
the word '* proceeding' .sliaU.ext/snd to a coip- 
missioo of bankRipj^ ana to a jp(|gment, statute, 
or recognizaoce, whether obtaii^ed, ,or entered 
into in the iMune .'and upon the account of ^h 
Majes^ or, otherwise, and to the rec^ord of a^y 
debt due to his h^aj^y, and )to aA obligittion 
or specialty made tp bis ^fajesty, in the ijpannpr 
directed by the act 33 Hen. a^ ana ^ ^^^ Ac- 
ceptanceof any office^ by the acceptance whereof 
any lands shall becon)e Uable for the payment 
and satis&ction ,of arrearages unjer the proyi- 
, siops of the act 13 Eliz,, and to every other act 
qt matter b^ which any estate or interest in any 
such manors, &c. shall be created or transferred ; 
and the word,'* person" shall extend to a body 
corporate as wel( as an individual ; and the ex- 
pression '* title to lands" shall extend to a power 
or right to coavc^j or otherwise affect lancu^ and 
every person claiming derivatively under any 
assurance shall be considered as claiming under 
the same :. and in every case where the addition 
of any person is directed to be entered with (lis 
name, the word ** addition" shall be construed 
to comprise only the description as to residence, 
title, rank, protession or occupation; and in 
cases where the singular number only is used, 
the word importing the singular number, shall 
be applied to several persona or things as well 
as one ; and in cases where the plurS number 
only is used, the word importing the plural 
number shall be applied to one person or thing 
as well as several ; and where apy word used in 
this act shall import the masculine gender only, 
the samo shall behel^ to include and be. applied 
to females as well as males^ndibodies corporate 
OS well a^ indiyiduals^ so mir, f a the appUoation 
thereof shall. b^ (ciopsonax^t w^th. or jiot rf^i^- 
nant ^o the subject apcl context of the act, 

Berwick-upon-Tweod to be considered, in 
England. < 

Act may be altered, varied or repealed, m ths 
pfieseat session' of Parhawent. 
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THE RETURN OF A JUDGE TO 
THE BAR. 

It has sometimes been supposed that a 
barrister, who has once taken upon himself 
the office of a judge» cannot return acain 
to the bar ; and this supposed rule applies, 
perhaps,- to those judges who cannot be 
removed at the pleasure of the crown. 
There is nothing, however, to prevent a 
judge so removable, as for example a 
Lord Chancellor, from returning to the 
bar ; for when all judges held their offices 
by a similar tenure, they frequently on 
their removal returned to the bar. The 
most celebrated instance of this occurred 
in the tenth year of King Charles I., when 
Sir Robert Heath was << discharged and 
removed from his place of C. J. of the 
Common Pleas;" but afterwards Sir R. 
Heath << appeared at the Common Bench 
Barre, the first day of term, and being in 
his place of junior seijeant at law, pleaded 
for his clyents as seijeant at law, which 
was done by the King's special command, 
upon his humble petition to his Majesty ; 
wno, by advice of the lords of his counsell, 
granted him leave to practise there, and in 
all other his courts at Westminster, ex- 
cepting the Star Chamber only." Cro, 
Car. 375. 

LEGAL ECHOES. 



To the Editor efthe Legal Observer. 

Sir, 
I HAVE been a " constant reader " of your 
work from beginning to end, and feel 
an?dou8 to do any thing in my power to 
serve it rand it is with this view that I beg 
leave to call your attention to a curious 
circumstance which happened to me the 
other momi.ig. 

I was proceeding according to ray usual 
custom in term time to Westminster Hall, 
and happened to reach it some time be- 
fore the opening of the courts. I was half 
angry at finding myself so early, and 
walked straight through the Hall, with the 
intention of going to Old Palace Yard. ^In 
passing along the narrow passage at the 
end of the Hall, I endeavoured to console 
myself, by murmuring the old adage just 
as I lefl it, " Non omnia possumus omnesJ* 
Imagine my surprise. Sir, when I heard 
myself distinctly replied to, although no 
earthly person was near me ! I repeated 
the words. I was again faintly answered 1 
To my astonishment, I discovered that this 
venerable Hall, so long celebrated in our 
legal history, is remarkable for a most 
curious echo ? No other spot but the pre- 



cise one on which I stood will awaken it ; 
and, what is even more extraordinary, it 
will answer to no other language but Latin! 
Tlie echo at tlie Lake of Killamey, Sir, is 
nothing to it ! And I shall now mention 
some few of the singular answers which it 
made. I may recollect the others at some 
future time ; but, in the mean time, I give 
you those which are hereinafter oon-- 
tained: — 

/. /. 
Non omnia possumus omnes ! 

Echo. 
We can't all ride in an omnibus ! 

/. /. 
Tria juncta in uno ! 

Echo. 
Tria juncta and you know what ! 

Magnse injurise gravamen ! 

Echo. 
Making a jury aggrieve a man ! 

J. J. 
Sed semble alio intuitu ! 

Echo. 
You'll tremble if I show it you 1 

II. 
In ssecula sxculorum ! 

Echo. 
For two whole days III bore 'em ! 

E contra, toties quoties ! 

Echo. 
A counsellor in both his coaches ! 

Trusting that some correspondent will 
explain the physical phenomena of this 
curious echo, 

I am. Sir, 
Your most obedient servant, 
And subscriber, 

Jektll Junior. 



REVIEW. 



A practical Treatise on the Law cf Partner^ 

shipy with an Appendix of Prectdents^ By 

Neil Gow, Esq. of Lincoln slnn, Bcur- 

rister at Law. The 3d Edit With am- 

siilerable Alterations cmd Additions. Lon^ 

don, 1830. 

The Law of Partnership has of late years 

become so important and interesting, that 

there are now no want of treatises on the 

subject. The first systematic publication 

was by Mr. Watson. In 1815, Mr. Montagu 

published his treatise, and this subject has 

been further elucidated by the present 

writer ; and there is another treatise by Mr. 

Cary. 

We have no hesitation in saying tba& 
Mr. Gow*8 treatise is the best of all these* 
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We have examined it with very consider- 
able attention; and although in one or two 
points we are inclined to disagree with the 
learned author, yet as a whole we have 
found it accurate, well arranged, and per- 
spicuous. We are not entirely satisfied 
with the precedents which he has appended 
to his treatise ; — we think there are better 
forms in print before the profession. 

We consider Mr. Gow incorrect when 
he says that one partner may by an action 
of assumpsit enforce from his co-partner 
contribution towards a debt which he 
might have discharged, but to which they 
were jointly liable ; p. 79. Now the general 
mle as to this is that one partner cannot 
maintain an action of assumpsit against his 
co-partners for money expended on account 
of the partnership. Per Abbott C J. 
Holmer v. Higgins, \B.S^ C» 76. ; and see 
also Milburn v. Codd and another, 7 A8f 
C, 419. ; and we do not think, on a close 
examination, that the cases cited by the 
learned author sufficiently support his posi- 
tion, or make out an exception. But these 
are almost tlie only points on which we 
can object to the work, of which we shall 
now give some account. 

The first chapter is devoted to the con- 
sideration of the contract of partnership. 
The learned author thus considers the 
question whether partners can depart from 
the original objects for which their partner- 
ship was formed. 

" When the object or purpose the partners 
have in view, in forming a partnership, is clearly 
and distinctly defined, and the contract of part- 
nership does not expressly or impliedly confer 
upon some the power of binding all to the 
adoption of different projects, it is not compe- 
tent to any number of the partners, short of 
the whole of them, to engage the piu-tnership in 
adventures which are incompatible with the 
declared object or purpose ; because, if it were 
so, an individual, by engaging in one specified 
concern, might be implicated in any other con- 
cern whatever, however different in its nature, 
against his cousent. Each partner, therefore, 
has the power of insisting that the original con- 
tract of partnership shall not be contravened by 
an extension of its purposes ; and he is not de- 
prived of that power, notwithstanding the other 
partners ofier to indemnify him against the loss 
that may be sustained by their embarking in 
transactions which were not, in the first instance, 
intended to form a part of the partnership con- 
cern : for, whilst the partnership continues, the 
right of a partner is to hold his co-partners to 
the specified purposes of their association, and 
not to rest upon indemnities, with respect to 
what he has not contracted to engage in.* And 
this principle (upon which a court of equity will 
act in the case of a common partnership) applies 

* Natttsch V. Irving, Appendix^ /)oi^. 



with equal foree to all companies or societiet 
whose objects are, af the time of their insti- 
tution, defined, and who are not purposely in* 
vested with a power of binding the bo<iy by a 
majority, or any select part of it. Such com- 
panies, if there be one dissentient member; 
cannot embark in undertakings not originally 
contemplated ; nor can they compel that mem- 
ber to retire from the company on receiving 
his subscribed capital and interest in order 
therebv to leave them at liberty to pursue their 
extended operations. And it is not a sufficient 
answer to the requisition of the shareholder 
who calls upon the company to observe the ob- 
jects for wnich the company was formed, to 
ur^e, that he may dispose of his shares at a 
price considerably beyond what he gave for 
them; because, for that very reason, coupled 
with having the partnership concern carriea oo 
accordinjg to the contract, he may expect aug- 
mented improvement in the value of his shares.* 
A covenant, in articles of partnership, that none 
of the partners shall carry on, for tneir respect^ 
ive private benefit, that branch of commerce in 
which they are jointly engaged, is not only al- 
lowed, but is the constant course, t Indeed, 
the principles of a court of equi^ will not per<* 
mit that imrties bound to each otner, by express, 
or implied agreement, to promote an undertaking 
for their common benefit, should any of them 
engage in another concern, which necessarily 
gives them an interest directly adverse to their 
original undertaking." j: 

The interest of partners in the stock of 
trade is then treated of, and the rules clearly 
and concisely stated; but as these rules 
have been considered as settled for some 
time past, little novelty could be introduced 
into their discussion. 

The author next enters upon the im« 
portant and numerous classes of cases re* 
lating to the acts, by which one partner 
may bind the firm ; and we cannot give a 
better specimen of Mr. Gow's labours than 
the portion of this chapter in which he con- 
siders the power of one partner to bind the 
firm by note or bill. 

** The signature of one partner, as the maker 
of a joint promissory note, or the drawer of a 
bill of exchange in respect of a joint transaction, 
is thereibre binding upon his co-partner $, and 
equally binding is his acceptance of a bill of 
exchange || ; for, the bill being drawn upon them 
jointly, the acceptance of a single partner, in the 
names of both, is in legal ^ect a joint accept- 
ance, t So primd /octet the indorsement of a 
bill or note by one partner, in the name of the 

Id. Ibid. 

Morris V. Coleman, 18 Ves. 458. 
Glassington v. Thwaites, I Sim. & Stu. 133. 
And see Burton v. Woolley, € Mad. 367. 

§ Smith V. Baily, 11 Mod. 401. Lane v. Wil- 
liams, 2 Vern. 277. S. C. 16 Vin. Abr. 243. 
II Anon. Styles, 370. Bull, Nisi Prius, 279. 
1 Anon. Holt. 67. Pinkney v. Hall, 1 Salk, 
126. S. C. 1 Ld. Rayro. 175. 
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f Hiiirriil[it ImmU att the firm. * Brea «irli«re 
••ttfte partner iodomi a bill in a difibrant name 
from that of the actual finn» such an indone* 
. aent wiU be bhiding^ if it be proved that the 
partner was in the habit of issuing bills into the 
wndd indaned under the former dewgnataon : 
because such evidence would establish an acting 
bj procuration, and there seems to be no doubt 
but that one partner may so act for the whole 
> firoi;.t Nor la^the case of a note or bill does it 
form any Talid objection to their enforcement 
against afirm, that theformerisroade,or the latter 
accepted, by one partner in his individual name, 
if it appear from the sectirities themselves that 
it was intended they should have a joint oper- 
ation: in such cases the holder may, at his 
election, enforce payment either jointly against 
the firm, or separately against the party whose 
signature is attached4 Thus, a promissory 
note, by which the maker individually, but on 
the behulf of inmself and his partners, engaged 
-to pay a stipnlated fnm, has been held to a^*t 
the whole nrm; and it is not to be considered 
es a mere personal undertaking, bv the individual 
partneiv to pay a debt ^ue horn tumself and his 
eo-parftnen;$ In like manner, a bill of ex- 
change drawn upon a firm, but aooeptod by one 
in the name or the other partner, is binding 
upon the firm, because the mere acceptance, as 
indicating an intention to be bound by the terms 
of the request in the bill, wonld be sufficient to 
give the bill validity, and the effba of that ae- 
ceptance cannot therefore be controlled by the 
addition of the name of an inflividMal partner. || 

• Wells V. Mastennan, 8 fisp. N.P.G«73l. 
Bwaa V. Steele, 7 East, 210. Ridley v. Taylor, 
13 East, 1 75. Where a bill or note is payable to 
several persons, not in partnership, the right to 
transfer it is in all collectively, not in an^ indi- 
vidually; and an indorsement by and m the 
name of one only will not eive the indorsee a 
r^t to sue. jCarvick v. Vif£ery, Dougl. 653. n. 
Ho^ where a bill is drawn on two persons, who 
are not partners, if it is only accepted by one it 
roust be proterted. Holt,S97. Maf«64« Beawes, 
pl.2S8. 

-f Williamson v. Johnson, I B. & C. 146« 

i Hall V. Smith, I B. & C. 407. . See Qerk v. 
Blackstock, Holt's N. P. C . 474. March v. Ward, 
Peake'sN.P.C. 130. Wilks v. Back, S East, 
S64. 

§ Lord Ghdway ▼. Matthew, 1 Campb. 403. 
In Hall T. Smith, 1 B. & C. 497., it was held that 
a promissory note beginning ** I promise to pay," 
sijined by one member pf a firm for himselt and 
his partners, was binding upon the party signing 
as a several note, or as a joint note was binding 
upon the firm. 

fl Mason v. Anmsey, l Campb. S84» Wells 
V, Mastermam, supra. In Che case of Thomas v. 
Choke, 9 Stark. N. P. C. 451., Lord C. J. AbboU 
bddg that a partner who executed a charter- 
party of aflfreiflhtment, and in the commence- 
ment of it processed to contract for himself and 
his oo^^imrtner, thereby bound the latter, al- 
though all the stipulations and obligations in 
the remaimngpart ef the iastmment were made 
in the name or the mUfnighter. 



And et th o mh . ib* indanemmit ef tntb fMrioer, 
which cannot be treated as the indoiameet of 
the firm, wiU not • render, the firm. liaUoanot^ 
withstanding the. money •thereby eaised be ap- 
plied to parineivhip purposes *( yet it is. daar 
that a firm, consistmg of several, may cacry on 
business in the name of an individual partno*, 
atkd then the whole firm will b^. bound by acts 
done by him as representing the firm.t Thus, 
where one partner of a firm in En^aad pro- 
ceeded to a foreign country for the |nirpose of 
establishing a branch concern, to be carried on 
in his individual name, with strict instructions 
that the names of the firm should appear as little 
as possible on paper, and that no greater than a 
stated sum should at any time be ruked on pvt- 
nership speculations ; he, however, against uiose 
instructions, entered into risks greatlv exceed- 
iiw that sum, and indorsed bilb in the ooune 
ot such dealings in his own name, the firm in 
England subse<]uently sanctioning them, and the 
transaction being for the benefit of the partner- 
shin; it was determined that such indorsements 
wm to be deemed the indorsements of the firm, 
in the name used by them for the purposes of 
the foreign business, and that they were liable 
upon those bills. J And it is indisputable, that 
in every case in which a firm becomes, through 
the instrumentality of a single member, a party 
to a negotiable security, and the transaction 
which occasioned the giving the security was 
hondJSde, and fairly referable to the partnership 
concerns, the act of the single partner, in pledg- 
ing the joint credit, will have a conclusive bind- 
ing operation upon all the partners collectively. 
And cases exist in which one partner may enter 
into a joint engagement in a transaction not 
relating to the partaership, and it will be bind** 
ing upon the firm if it have received either 
their express or implied sanction. In many 
cases of partnership it is frequently necessary 
for its salvation, tnat the private demand of 
one partner should be satisfied at the mo- 
ment, as the ruin of the one might afiect 
the other partners; and therefore the firm, to 
avert such a possible evil, would rather allow 
the individual partner to liberate himself by 
dealing with it, than expose themselves to the 
consequences which might ensue from their 
non-acquiescence. § In these cases the joint 
liability depends upon the degree of evidence 
adduced to prove the anthority, the mere* re- 
lation of partners not of itself being soffident 
to confer upon each die power of landing the 
firm in separate transactions. || The naluile of 



* Eg parte Emly, 1 Rose, €1. Emiy ▼. Lye, 
15 East, 7. 

f EMparU Bolitho, Buck, 100. 

i SoutbCarolina Bank v.Qase,^8 && C 487. 
& C. a Man. & Ryl. 459. 

$iVr..Lord jSA/mi, Ef. ptuU Bonbonus, 
8 Vesey, 580. 

li £4r/iaretf Peele, 6 Vesey, eoo. "^ If a man 
gives a partnership engagemettt, in the partner- 
ship name, with re|^^ to a transaction not in 
its nature a partnership transnction, he who 
seeks the benefit of that- engag«unent must be 
able to say« that though in ica iiataro not a 



JSevkw. 



ns 



tli€ «titi4e« iii thttbooks^ or ihe wpf/kfmidoik 
of the mom^ to the paittienhip, or to a seperate 
ttctonntt or the privity and stlenee of the firm, 
would be eiridenee of an authority del^^ated to 
the slnde pertner.* Prevkw* aathority is not 
the only criterion by which to determine the 
j^t natality of the partners under such circnm* 
stances; subsequent approbation being for this 
purpose of equal efficacy: for a strong bate of 
subsequent approbation by all thepartnert raises 
ait inference of their previous positive authority 
having been given tothe particular partner to sign 
the pertner^ip name to a bill, or to negotiate 
it, and will subject the partners to liabthty in a 
transaction where they would not have been 
chargeable without such subsequent a8sent.t In 
instances of this description, the act of the part- 
ner must be ascribed rather to his eharacter of 
agent than of partner; and, the a^cy being 
estabiisbed, of course the partnership would be 
as firmly bound by his separate actS) as they 
would have been had they expressly and per- 
•omrfly concurred in them. But where no such 
agency exists and a joint security is pledged in 
a transaction unconnected with the paitoership, 
if it be manifest to the person advancing money 
upoii it that it is sent into circulation upon the 
aeparate account of the individual partner, and, 
consequently, that it is against eood faith that 
be should in such a case pledge tbe firm, it must 
be shown that he had authority to bhid them; 
for the law does not imply an authority in indi- 
viduflJ partners over the joint fund, except in 
mattcts which affect the partnewhip concems4 
In the hands of a person aware of^ and collu- 
sivdy partaking in the ft«ud committed upon 
the ptatnership by the individual partner pledg- 
ing the firm in a separate transaction, the joint 
security would not be available. In such a case 
it woiud be the same as if the debtor had pledged 
the fiind of a Strang^ for his own debt, on his 
own assertion that he had authority to do so : 
if he had such authority the pledge would be 
gOod; but the creditor would take it at the 
peril of proving that authority, if it were after- 
wards denied. The power possessed by one 
partner of binding his co^partneis in joint trans- 
actions, without their knowledge or consent, 



partnecship transaction, yet there was some au- 
thority beyond the mere circumstance of part- 
aerflhip, to enter into that contract, so as to 
bind the partneohipw Per Lord Eldon, Id. Ibid. 

*' E* fmit BonbonuB, lupra. 

t Id. Ibid. . ^ 

J Ex parte Agace, 2 Cox's Ca, 312. In 
transactions unconnected with the joint trade, 
no liability will be entailed upon a dormant 
partner, where his responsibility was not origin- 
ally regarded, and the fact of his being a partner 
viras unknown at the time the claim arose. 
Therefore, wbere one partner accepted a bill in 
the name of his firm, but not in a partnership 
transaction, it was held that an indorsee could 
not maintain an action on such acceptance 
against a dormant partner, whose name did not 
appear, and wbo was not known to be a partner, 
nor the bUl taken on hm credit. Lloyd v. Ashhy, 
sQvr. ft Pfeu N.P.C. 199. 



beftn in many bistaneee aofficiently' bard epon 
them ; but it would be carrying their liebility 
for each other's acts to a most unjust estent, if 
it were sufiRsred that, in a separate transaction, 
one partner could pledge the credit of the firm. 
This subject has frequently fallen onder judicial 
consideration, and the doctrine stated has uni- 
formly received the saaetion and support of the 
different judges before whom it -baa been ques- 
tioned. It b indeed indisputably settled, that if 
a orecGtor of one of the pvtners collude with 
him to take payment or secnrity for his indbri- 
dual debt out of the partners|iip funds, knowing 
at the time that it is without the consent of the 
other partner, it is (biudulent and void.* There- 
fore, if a man, who has dealings with one part- 
ner only, draws a bill of exchange upon the 
partnership on account of those dealings, he is 
guilty of a fraud ; and, in his hands, the aecepi* 
ance made by the partner on the behalf of the 
firm would be vo]d.t So, wbere a bill was 
drawn by one partner, m the joant pame, to the 
order of his separate creditor, it was*b<ld that 
the latter could not recover in an action 'Upon 
the bill agninst the firm, notwithstanding that lie 
had not notice of tlw non-concurrenoe of tbe 
oo-partner, and waa not appri^ that the eon- 
stderation would be disputea.''^ 

The power to bind the firm, by simple 
contract, by a c^^ar^tee, by deed, by a re- 
lease, by a receipt, in leg^ proceedinga, iiy 
a aubtniaai^ to arbitration, and in bank- 
ruptcy, are then severally and ably con- 
siaered. 

Mr Gow next meDtioni^ the legal and 
equitable remedies between partners. It 
has been thought that a partner cannot file 

* Per Lord EUenborough^ Swan v. Steel, 
7 East, 210. S. C. 5 Smith, 109. 

t Wells V. Masterman, 8 Esp. N.P.C. 751. 
In E* parte Goulding, in the matter of O^Neil 
and Martin, bankrupts, before the Vice Chan- 
cellor, sittings after Trinity term, 18S6, a ques- 
tion arose, whether tbe joint estate of the 
bankrupts was liable for a bill accepted by one 
of them, in the name of the firm, but for his own 
individual debt, and without the Icnowledge of 
his co-partner. The Vice Chancellor, on ac- 
count of the irojjortance .of the auestion, took 
time to consider it; and afterwaros said, ** I am 
of opinion, that where one partner gives an ac- 
ceptance in the name of the firm in satisfiwtion 
of his own private debt, and without the know- 
ledge of his co-partner, such an acceptance can- 
not bind the joint estate*" MSS. S. C. 8 Glyn 
& James, 1 18. 

^ Gieen v. Deakin, 8 Stark. N. P. C. 947. 
In Henderson v. Wild, 2 Campb. 561., Lord 
EUenborough held, thai if two persons are in 
partnership, and a third individual owes them a 
sum of money on the partnership account, a re- 
ceipt for this given by one partner upon setting 
off a private debt due from himself to that thied 
person will be a bar to an action by the patt- 
ners for the debt due to the partnership. 8ee 
Skaife v. Jackson, 3 B. & C. 481 . 
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a bill against another for an account, with- 
out also praying a dissolution. Per For- 
man v. Homfray, 2 Fef . 8^ Bea, S29. ; and 
Waters r. Taylor, 15 Ves, 10. Mr. Gow, 
however* p. 95., says, that this doctrine has 
been denied, and cites a contrary decision 
of Sir John Leach, V. C. in Harrison v. 
Armitage, 4 Madd. 143. ; and we confess 
we have always thought the principle a 
very strange one, as in many cases it would 
leave the parties entirely without remedy ; 
and in addition to the case mentioned by 
IVir. Gow, we may also refer to that of 
Glassington v. Thwaites, 1 Sim. S^ Stu. 
124. In chapter iiL the legal and equitable 
remedies for partners against strangers are 
amply considered, and all the late decisions 
stated; and in chapter iv. the legal and 
e'quitable remedies against partners are dis- 
cussed. We must find room for a short 
eiLtract from this chapter. 

** Actions of tort may likewise, in some cases, 
be efiectudly sustained against partners. Their 
responsibility in actions of this description may 
be exemplified by the familiar instances of actions 
brought against them for driving against carriages 
or running down ships. In those cases, if the 
carriage or ship occasioning the injury^ be the 
joint property of partners, it is immaterial whe- 
ther it be under the direction or guidance of one 
»f the partners or of their servant, because the 
maxim of law is qui facU per aliumfacit per *e ; 
and partners, liKe mdividuals, are responsible 
for the negligence of their servants.* And where 
it appeared that A and B were partners in the 
business of public carriers, and that by agreement 
between them A provided horses and drivers for 
certain stages, and B for the remainder ; it was 
holden, that, notwithstanding thb division of the 
concern between them, they were resoonsible for 
the misconduct and negligence of their drivers 
and servants throughout the whole distance; 
and that it was not any defence to B that the 
servant, through whose negligence an injury had 
been committed, had been hired and was paid by 
A alone, t So, in an action of trover, it is not 

♦ Mitchell V. Tarbutt, 5 T. R. 649. Wbere 
damages are sought to be recovered against 
partners for an injury sustained through the 
negligent conduct of their servant, the proper 
remedy is an action on the case. Morley v. 
Gaisford, 2 H. Bl. 442. Hugget v. Montgomery, 
8 N. R. 446.; and, if the cause of the mischief 
be negligence, such an action will lie against all 
the partners, although one of them be personally 
present and acting in that which occasions it. 
But where the injury b inflicted by the wilful 
act of one of the partners, trespass is the proper 
form of action against him ; and if under the 
circumstances any action" will be a^inst the 
other partners, case only can be susUmed. See 
Leame v. Bray, 5 East, 593. Ogle v. Barnes, 
8 T.R. 188. Rogers v. Imbleton, 2 N. R. 17. 
Moreton v. Hardem, 4 B. & C. 223. 

t Weyland v. Elkins, Holt's N. P. C. 227. 
S.C. iStark. N.P.C. 272. 



neceisarjr that there should be a joiot oonvertiofi 
in fact, m order to implicate aU the partners; 
for such a conversion may arise by construction 
of law. Thus, an assent by some of the partners 
to a conversion bv the others will make them 
wrong-doers equallv with the rest, provided the 
conversion was for tneir use and benefit, and that 
they were in a situation to have originall v com* 
manded the conversion : in such a case, the rule 
of omniff ratihabiHo retroirakUur ei mandato^equi' 
paraiur applies. * And if co-partnen are engaged 
m smuggling, which is • species of tort, on an 
information filed for the penalty, they are jointly 
as well as separately liable, f Indeed, in the in* 
stance of libels, an anomalous case, a bookseller 
or the proprietor of a newspaper is answerable 
for the acts of his agent or co-partner, not only 
civilly but criminally. { But, except in these 
cases, partners are not generally responsible for 
the wrongs of each other. If they all join in one 
trespass or tort, of course they may all be sued, 
and compelled to make compensation for the in* 
jury they have committed ; but an action for such 
a misfeasance would arise from their personal 
misconduct, and not from the relation of part- 
nership subsisting between them. With regard to 
matters quite unconnected with the partnership 
trade or business, there cannot be a doubt but 
that a joint responsibility would not be incurred 
for a tort committed by an individual pcutner. 
And, in general, acts done in the course of the 
partnership trade or business, in violation of the 
law, will only implicate those who are guilty of 
them. If one of two bankers in partnership 
should commit usury in discounting bills, or if 
one of two sui|{eons in partnership should wan- 
tonlv lU-treat a patient, the innocent co-partners 
would not be liable to an action for penalties or 
damages. But if an attornev be in partnership 
with another who has not taLen out his certifi* 
cate, and their joint names are put on their papers 
in causes in their office, it has been ruleid that 
either of them is liable to the penalties imposed^ 
for practising as an attorney without obtaining a 
ceruficate ; though it appear that, by a private 
arrangement, the party sued was to derive no 
benefit from the suit, in respect of prosecuting 
which the end tarn action for the penalty is 
brought. II The consequence is, and it has ao- 
cordmgly been determined, that two attorneys or 
proctors cannot be sued togtther, as for one 
offence, for practising without a certificate.'* T 

In the fifth and last chapter the l^al and 
equitable principles relating to the disso- 
lution of partnerships are given, and die 

* 4 Instit. 317. Com. Dig. Tit. Trespass, C 1. 
And see NicoH v. Glennie, 1 Man. & Selw. 588. 

f Attornev-General v. Burees, Bunb. 223. See 
also Rex v. Manning, Com. Kep. 616. 

t Rex V. Almon, 5 Burr. 2686. Rex v. Pearce, 
Peake'sN.P.C. 75. Rex v, Topham, 4T.R. 126. 
Per LiUledale J., Rex v. Marsh, 2 Bam. & 
Cres. 723. 

§ See 57 G. 9. c. 90. s. 26. 

II Edmonson V. Davies, 4Esp.N.P.C. 14. 

i Barnard v. Gostling, 1 New Rep. 245, 
S.C. 2 Bast, 569. 
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subject is diviSed into four sections: 1. The 
cause of the dissolution of fl partnership. 
2. The general consequences of a disso- 
lution. 3. The particular consequences of 
a dissolution by bankruptcy : And, 4. The 
consequences of a dissolution by death. 
We shall give a short portion of the last 
section, with which we must conclude our 
extracts. 

** It seems to be doubtful whether the good wjU 
of a commercial trade^ carried on in partnership, 
survivet^ or forms a portion of the partnership 
stock. Lord Rottlynj on the one hand, has de- 
termined* that in such a case the good will of a 
trade carried on without articles survives, and is 
not to be considered partnership stock to which 
the representatives of a deceased partner have 
any right. On the other hand, Lord Eldon, has 
expressed his doubts of the propriety of that 
dettfmination, considering it difficult to draw 
any solid distinction between the lease of the 
partnership premises, which is clearly a part of 
the joint stock, and the good will, which consists 
in the habit of the trade being conducted on 
those premises.t But whatever doubts may, in 
this respect, exist as to the g[Ood will of a mer- 
cantile trade, a very intelligible distinction has 
been suggested between a commercial and a pro- 
fessional association. Sir John Leach has inti- 
mated, that where a partnership is formed be- 
tween professional persons, surgeons for instance, 
and one dies, it would be difficult to maintain 
that the other is obliged to give up his business, 
and sell the connexion for the jomt benefit of 
himself and the estate of his deceased partner. 
His Honour added, that when such [Mirtnerships 
determine, unless there be stipulations to the 
contrary, each must be at liberty to continue his 
own exertions ; and where the determination is 
occasioned by the death of one, the right of the 
survivor cannot be affected." % 

We must now take leave of this very 
excellent work, which we can safely re- 
commend as the best treatise on the im- 
portant subject of which it treats. 



SUPERIOR COURTS. 

' REOULATIONB IN CHANCEaY. 

The Lord Chancellor said that he had made 
enquiry relative to the attendance in Court of 
the Six Clerks^ and found the case to be similar 
to that of the Masters in Chancery. Their at- 
tendance there caused an interruption of their 



• Hammond v, Douglas, 5 Ves. 539. 

t Crawshay v. Collins, 15 Ves. 827. If part- 
ners become bankrupts, the good will of their 
trade passes to their assignees, who may sell it 
for the benefit of the creditors. Such a sale, 
b<nrever, will not operate to prevent the part- 
ners setting up the same trade again, and in the 
iame place. Cnitwell v. Lye, 17 Vee. 335. S. C. 

X Farr v. Pearce, 5. Madd. 74, 



budness in anodier place, where th^ mfght b^ 
more usefully employed. He should, therefore, 
for the present, dispense with the attendance of 
the Six Clerks; and the gentleman then present 
mieht leave the Court and communicate the fact 
to his colleagues. — Hilary 7*. 1831. 

ELECTION. 

Nayler v. Wetherall, ^—TYiVi cause, which was 
reported in a former number (see ante^ p. \^2,\ 
as to the effect of the covenant made by Thomas 
Blunt, was again argued on the following points 
—The Vice Chancellor having decided, that the 
shares of the personal estate belonging; to the 
children went to Thomas Blunt, as their father 
and administrator, and were capable of being 
bequeathed by will ; the plaintiff endeavouring 
to disappoint the will, the question arose, whether 
he was not put to his election of either taking 
under the covenant and abandoning his share 
under the will (he being one of the legatees under 
it), or to take his share under the will and 
alxindon his rights under the covenant. The 
Vice Chancellor thought, that Thomas Blunt had 
power to devise the legal estate of his real pro- 
perty, notwithstanding the covenant; and that 
It passed by his will to the trustees thereof; and 
that the doctrine of election applied to the 
plaintiff.— r. C. H, T. Jan. 12. 1831. 

NEW TBCBTEE. 

In Re Smith. This was a petition under the 
] W. 4. c. 60. A trustee appointed under a 
marriage settlement had become a bankrupt, 
and had departed beyond the jurisdiction of tB6 
Court. The |>owers to change trustees only ap- 
plied to the circumstances of the death of the 
trustees, or their refusal to act. The Master 
of the Rolls, as the circumstances of the case 
seemed new, directed a reference to the Master 
to enquire into their tnith, and appoint a new 
trustee. — M. R. H, T. Jan. 21 . 

PIBACY. 

Day and another ▼. Binning, — The Solicitor 
General moved for an injunction to restrain the 
defendant from selling blacking with labels upon 
the bottles similar to those used by the plaintifis. 
The only variation in the two labels appeared to 
be, instead of*' Manufactured by Day & Martin,*' 
which were the words of the plaiotiffs' label, the 
words *' Equal to Day and Martin's*' were sub- 
stituted; the words '* equal to" being printed 
in very small letters. The Vice Chancellor^ having 
inspected the labels, granted the injunction, olv 
serving that it was a palpable imposition. — V, C, 
^. r. Jan.21. 



AFFIDAVIT TO HOLD TO BAIL. 

Comyn showed cause agunst a rule calling on 
the plaintiff to show causey why the bail-bond 
should not be delivered up to be cancelled, on 
the ground of the abode of the plaintiff b^ng 
misdescribed in the affidavit of debt. He was 
there described as of ^ No. 7. Commerdai Ropd, 
wool-factor." The affidavit, on which the rule 
fisft had been granted, stated, that a search had 
been made at that house, but no such person aH 
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Uk 'tiidiittfiitat uMtaalk tii^rtw Tile perwtm 
iwding theiio wtt a Mr. *I\»ddi, an irortmonger, 
who had dccapM the •faoiiibe for more than ^ (hre 
vean." • In answer to this aMavtt, it was sworn 
by ebe plaintiff that ho resided at **No. 7. Lucat 
Place^ Cbimaercial Road/' which was in one 
contumed line of road with and in the Com- 
mercial Aoad; and that he had received several 
letters addressed to him *' Commercial Road^*' 
and not ^ Lucas Place.** This, he contended, 
was sufficient to mtisfy the rule of Court. 

Caniftponf in support of the rule, submitted 
that the rule of Court * required the true place 
of abode of the person making the affidavit to 
be set forth. The address ** 7. Commercial Road," 
was not the true place of abode. As to the 
statement, that Lucas Place was in one line of 
road in and with the Commercial Road, that was 
not a stifficient answer. There were several 
rows of honses in the Regent's Park with di(> 
ferent sets of numbers on them ; yet it would 
hardly be contended that ''No. 7. Rent's Park'* 
was a sufficient description of a person resident 
in one of those places. 

Parke J. I miok this rule must be made ab- 
solute. The recdving letters addressed " Com- 
merdal Road** only, might be in consequence 
of tfce plaintiff being known there. If it could 
be sworn that some persona called this place 
^ Commercial Road " as we(i as '< Lueas Place," 
that might be something in favour of the plain- 
tiff But the mere circumstance of its being in 
the same line of road is no answer, because the 
Strand is in the same line with Fleet Streeti It 
is not a correct description of the place of abode, 
and therefore the plaintiff must sufibr for it, as 
it is his miflteke. ttule abiokite, with costs.-^ 
AuDuywums, — H, CT. 1891. JT. B, 

PEACTICE. 

PlaU oppased a rule calliiig on the plaintiff to 
show cause why the declaration and notice 
thereof should not be set aside for irregularity. 
The ground of the application was, that the de- 
claration was filed, ana notice given, before com- 
mon bail had been filed. The plaintiff, in his 
affidavit opposing the rule, admitted the irrego- 
larity, but stated that the defendant had, since 
the notice of declaration, applied for time to 
settle the action. This was a waver of the irre- 
gularity* 

Parke J. There was something to ask time 
for. It is a question, whether such an applicar 
tion for time was a waver of the irregularitjr. 
Asking for time is an admission that the plaintiff 
is in. a situation to go on; but I don't know that 
it is an admission that the last step was regular. 

Rule absolute, with costs. — Anonymous* — 
JJ. T. 1831. if. jB. 

ATTOENSY'a BILL. 

In an action by an attorney i^nst his client 
for die amount of a bill of oost^ it appeared that 
th&'piaintiff had omitted to deliver to the de- 
fendant a copy of hia bill within a month before 
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actioiit>roughl « reqn^ hf9&. d. c.is. 8.^5., 
and was therefore nonsniicd. 

Tafffy Seijt. bbtained a rule to show cause 
why the noneuk should not be set aside, on the 
ground that there were three items in the bill 
upon which the plaintiff was entilfed to a verdict, 
as they did not come within the terms of the 
statute ; namely, one for an advance of 5/. to the 
defendant to pof certain costs, and two diatges 
for merely advising him in certain actions com- 
menced against him by other parties. 

Spanine SeHt. showed cause against the rule, 
and contended, that these items were as much 
within the spirit and meaning of the act as the 
others. A sum of money advanced bv an attor- 
ney to his client to pay certmn costs m the pro- 
gress of a cause, came under the same rule as 
any of the other items in his bill ; and the two 
charges for advice in actions, which were abso- 
lutely pending at the time, were also dearly 
within the words and meaning of the act. 

Thddy Scrjt., and Jonet SeriL, in support of 
the rule, submitted, that mere charges for advice, 
whether given with or without reference to a 
cause in existence, could not be said, of them- 
selves, to constitute work and labour in a cftuse 
in Court, where no other steps were taken within 
the true construction of the statute ; and that the 
advance of money to the defendant ought to be. 
taken as a common loan, which might have been 
applied by him to any other purpose as well as 
to the payment' of costs in the cause. 

The Court were of opinion, that the two items 
as to advisins the defendant came within the 
meaning of the statute ; and their Lordships all 
concurred that the item of sL was to be con- 
sidered as money paid in the progress of the 
cause, which was liable to the same rule whether 
it had been paid by the attorney himself, or given 
to his clerk for that purpose, or given to the client 
to be by him paid under the attorney's direction. 

A/dertoH J. diuentiente. 

Rule discharged. — T^lor^ Geni^ one^ ^c, t, 
SnM.-^Coou PI. H. T. 1831.» 

BALVAOt. 

The (T%in of Edinburgh steam vessel of 450 tons' 
burden, with 50 passengers andacargofi-omLdth 
to London, in the beginning of January last met 
with foul weather off Flamborough Head ; and, 
after reaching the Humber qn the IStb, she 
took shelter under a shoal at the mouth of the 
river. The gale increasing, she was driven from 
her anchor, and proceeded towards Blakeney, on 
the coast of Norfolk, but was unable to cross the 
bar. On the I3th she anchored about three 
miles from the coast, in nine fathoms' water. 
Here the circumstances took place which formed 
the subject of the suit. On the part of the sal- 
vors (boatmen in Blakenev, twenty-five in num- 
ber) it was alleged, that the steam vessel, when 
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first 0een» wasin gre^ A^ttmr dHfiog .towards 
a lee shore^ the wind ELN,&.^ tkat^e^ade 
signals of dutrass;* and the sal vorsi after andea- 
Touripg in vdn, to get out the Hfe4>oat» kept 
watch ail night on the deck; that the steamer 
maKttfested an intention of running on the lee 
shore, which would have been certain destrnc- 
tiotty but the salvora^ by waving a jacket, warned 
her off; that the weather continued extremely 
boisterous afler the vessel had got off Blakeney 
bar, the salvors still endeavouring to get to her 
assistance, and the steamer still showing signals 
of distress, night and day; that on the 15th they 
succeeded in setting to her, and found that a 
boat from Wells had reached her; that the mate 
of the C% qf Edinburgh had admitted that her 
engine was ruined, that she was strained to 
pieces, and that her seams were so open that you 
might see the green sea through the engine 
room; that the master told the salvors the ves- 
sel and cargo were worth 33,000/., and that they 
would be well rewarded for their trouble ; that 
they exerted themselves at the risk of their 
lives, and got her into Blakeney harbour that 
day, and continued on board till the 17tb, when 
the storm had abated ; that the master (Fraser) 
refused then to make any remuneration beyond 
the sum of lo/. for pilotQ^, which had since been 
increased to a tender ot 15/. 

On the part of the owners of the ship and 
cargo it was alleged, in the first place, that when 
they were approaching Blakeney the wind was 
not &N.£., but £. by S., which did not blow 
direct upon the land; and further, that upon 
nearing Blakeney, the flag was hoisted on the 
church, to denote that there was sufficient 
water, but being unable to see the buoy, owins 
to a sudden fall of snow, the master was obliged 
to haul off, and remained all the ensuing day (the 
13th) within three miles of the shore; that no 
sign^ of distress had ever been shown ; that the 
only colour shown was the union jack at the 
foretop-mast head, the usual signal for a pilot, 
which in the evening (as was customary) was ex* 
changed for a light; that on that and the follow- 
ing (ky no pilot came out (though a boat mi^ht 
have come with the greatest safety), notwith- 
standing an additional (customary) signal shown 
in the mi2en rigging; that at daylight on the 
15th, the vessel having rode out the gale during 
the night, a boat from Wells came to the vessel, 
and tendered aid ; that the master was warned 
of the extortionate character of the Blakeney 
men ; that the only engagement made when the 
Blakenej^ boat came up (which claimed the right 
of piloting) was for piloting the steamer into 
Blaxeney harbour; that when in the harbour 
the master was informed, that during the gale 
some sailors had volunteered to man the life- 
boat, to go to the assistance of the vessel, but the 
Blakeney men had t^en it from the sailors, say- 
ing it woeid not pay them for their trouble, but, 
if the storm increased, the vessel would go on 
shore, and then they should get well paid ; that 
the jmaster never sotted the value of the ship and 
cargo was 3S^oooLi or any other amount ; tliat it 
was in fact-only 13,000^ ; and he denied that he 
had promised any remuneration beyond the 
(nlotfl^ . 



. Dt* JdMUi for tha sakota^^caiileiiMifiiats' 
fair claim for salvage was laid in the whole of Ibe 
conduct of the salvors^ fsom the time of wiMing 
the jacket, which saved the vessel from destrao** 
tion, to the salvors going ofl; at the imminent 
peril of th^r llves^ as soon as it was practicable^ 
and bringing the vessel into Blakeney hariMoiu 
He conteucrad, that it was not the duty aT a 
pilot, for mere pilotage, to risk his. life by going 
in bad weather to a vessel which wanted apilot* 
Attempts had been made to putoff thelife*boat» • 
which was found to be impracticable ; and with 
respect to the extraordinary statement alleged on 
hearsay, that the salvors had prevented others 
from goiiw to the vessel's relief, he would only 
say, that ifthese men had so misconducted then»» 
selves, they should have been proceeded against 
before the local magistrates, under an act of 
parliament (57 G. 3. o. 7a) for improving Blake«> 
ney harbour, and which inflicted penalties on 
pilots refusing to go out He Gontended that 
the charge should have been difierently made ; 
and that it was only set up to detract iron the 
merit of the service, and to injure the present 
benefit and the future pro6{>ects of the men bjr 
unfounded and cruel allmtions. 

The JSjn^j Advocate (with whom was Dr. 
PkUUmpre) said, that in a claim for salvage the 
first merit was promptness in rendering service, 
and contempt of danger; but he looked in vato 
for one circumstance to show such merit in this 
case. The utmost service was one of pilotage. 
As to the assertions respecting the state of die 
vessel and its open seams, it was straage thatslie 
had actually undergone no caulking since, and 
had yet pertbnned thirteen voyages. Giving to 
the salvors the whole benefit of their plea, there 
had been no salvage service rendered. But when 
the evidence of the owners was examined, the 
case assumed a character of importance to the 
interests of navigation, which the Court was 
bound to protect against extortionate demands 
of this nature. 

f^r C, JMhuon proposed to the two Trinity 
Masters by whom ne was assisted the following 

auestions: — First, whether, regard being had to 
ie state of the wind and weather on the 15th 
and 14th of January, it was in the power of the 
salvors to eooff to the vessel as pilots, and bring 
her into the harbour; secondly, whether their 
services on the 15th were so enhanced by the 
denser as to establish a claim to a reward, in 
addition to their pilotage, on that account. 

The two Gentlemen declared their opinion to 
be, that, allowing there was difficulty and danger 
in getting off on the 13th and l4th, there had 
been a want of exertion on the part of the sal- 
vors; and that they had made no fair trial, which 
it was their duty to make, as pilots ; and that 
there was no danger whatever on the 1 5th ; and 
that all the service rendered that day was simple 
pilotase, the weather being moderate, and the 
wind adr for the harbour. 

Sir C. RMtuon declared that such was hie 
opinion; and be therefore pronounced against 
the claim for remuneretion. With regard to the 
charge agmnst the salvors, of refusing to go out» 
in expectation of reaping an advantage from th^ 
expected augmeifted ^m of the vessel, he o^ 
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"tenred, that the charge ought to have been more 
vpecific, and brought in a di^rent form. As to 
tne costs, he was not, under all the circumstances, 
disposed to give them against the salvors. He 
could not by any means extenuate their conduct. 
It was wrong, it was foolish ; but it was the way 
in which persons in their situation were too apt 
to act, and he could not put such interpretation 
upon it as to say that it was malicious. ' On the 
other hand, the master's conduct had been neg- 
ligent, to say the least of it, in not bringing the 
charge in a more specific shape, and not making 
any complaint upon the subject in his protest. 
By givfng costs against the salvors, he should 
throw upon these poor people a burden greater 
than their pilotage. He should pronounce for 
the tender, and decree ail the salvors' expenses. 
— AdnAraity Courts H,T. 1851. 
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VALUE OF A OOCTOB 8 EVIDENCE. 

It is, perhaps, not generally known, that the 
evidence of a physician is, in some cases, twice 
as good as any other person ; as, although it is 
settled that the declarations of deceased servants 
and acquaintances^ however intimate, are not 
admissible in questions of pedigree, Johnson v. 
Lawion and another^ S. C. 2 Bing. 86., 9 Moore, 
183., yet the mere conversation of a deceased 
doctor with a deceased barrister, although re- 
lated by the doctor to a third person, is good 
evidence 1 Thus, when the Question was, whether 
a barrister or a packer was lieir to an estate, and 
for the packer a witness was called to give evi- 
dence of what he had heard a deceased physician 
of the packer say, as to declarations made by the 
barrister, who was also dead, the evidence was 
admitted ; viz. that the physician had said that 
he bad sone to his chambers and asked him 
whether ne had any relationt^ to which he an- 
swered that he believed not^ and that if he had, 
they must be very distant. M.S. E. T. 1776, 
9 Moo. 187. 

The answer of the barrister to this Paul Pry 
of a doctor reminds us of the conversation be- 
tween Lord Thurlow and the officer of the 
Herald's College. When Lord Thurlow's pa- 
tent of peerage was registered hy the herald, he 
begged to know the name of his Lordship's 
mother? The reply was delivered in a voice of 
thunder, — " I cannot tell 1 " 



A judge's feast on taking HfS SEAT. 

* The days of chivalry are over ! " A judge 
is now sworn in as quietly as a special constable ! 
No pomp, no processions, no banquets are now 
to be seen. 



Our fore&then managed these things difler- 
ently. How interesting are these little descrip- 
tions in our old reporters ! Little oases in the 
black-letter desert ! Here is one of them, for 
example: — " Sir John Finch," having been ap- 
pointed Chief Justice of the Common Pleas, 
** came unto the Chancery barre, where, after a 
speech made by the Lord Coven t^. Keeper of the 
Great Seal, and his answer thereunto, was sworn 
Serjeant at law. And upon Monday (being the 
day of essoins of Qmndema Mich,) appeared at 
the Common Bench barre, clad and attired in 
his party-coloured robes and habiiaments of a 
serieant at law, and counted upon a writ of 
right depr€ecipe in ec^e brought by the said 
Queen (Elizabeth) a^inst Henry Earl of Hol- 
land, Chief Justice in Evre of all the King's 
forests, chases, parks, and warrens dtra Trent; 
and steward of all the Queen's courts, &c. And 
the said Sir John Finch gave rings Quorum m- 
scriptio/tdtf rosee et Uiia dantpitrpuram^ and kept 
his feast. And upon the Saturday following, 
arrayed in his Judge's robes, and accompani^ 
by the Earls of Dorset, Holland, Newport, and 
forty other of nobles, knights, and esquires, (the 
Society of Gray's Inne, and Inns of Chancery, 
and officers of the Court attending him,) was so 
brought into the said Court." — Qro. Car. SI 5, 

ANCIENT LEGAL COSTCMB. 

In the thirtv-second year of Henry VIII. an 
order was made in the Inner Temple, that the 
gentlemen of that company should reform them- 
selves in their cut or disguised apparel, and not 
wear long beards; and that the treasurer of that 
Court should confer, with the other treasurers 
of court, for an uniform reformation, and to 
know the Justices' opinion therein. In Lin- 
coln's Inn, by an order made the twenty-third 
of Henry VIII. none were to wear cut or pansied 
hosen or breeches, or pansied doublet, on pain 
of expulsion ; and all persons were to be put out 
of commons during the time they wore beards. 

In the reien of Philip and Mary the grievance 
of long beards was not removed. An order was 
made in the Inner Temple, that no fellow of 
that house should wear his beard above three 
weeks' growth, upon pain of forfeiting twenty 
shillings. In the Middle Tenmle an order was 
made in the fourth and fifth of Philip and Mary, 
that none of that Society should wear great 
breeches in their hose, after the Dutch, Spanish, 
or Almain (German) fashion, or lawn upon their 
caps, or cut doublets, on pain of forfeiting three 
shillings and four-pence; and for the second 
offence the offender to be expelled. In the first 
and second of Philip and Mary a gentleman of 
Lincoln's Inn was fined five groats for going in 
his study gown into Cheapside on a Sunday, 
about ten o'clock in the forenoon."— J9rayi!ey'« 
Londiniana. 
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JUDICIAL CHARACTERS No. 11. 



THE EARL OF ELDOK. 

Wb now return* to the consideration of 
the character of Lord Eldon. In the first 
part of this article we have been anxious 
to laj before our readers his habits and 
manners in court. We shall now address 
our attention to his judgments. He com- 
menced them generally according to the 
usual custom, by stating the facts of the 
case ; but in doing this he showed that the 
minutest details had not escaped htm. He 
would then advert to the authorities either 
directly relating to the point in dispute or 
having some remote bearing upon it ; and 
as well to those cited in the argument as 
those remembered or discovered by him- 
self; and in doing this he was inde&tigable 
in bringing to light every decision which 
could be obtained. He would quote all 
the reported cases ; enter witli the utmost 
nicety into the variations of each report of 
them, if there were more than one ; pass 
his opinion on the merit of the reporter ; 
and then, taking all the circumstances 
into consideration, decide upon the precise 
weight to be attached to each case. His 
judgments in this respect are highly valu- 
able : they are also extremely curious as 
legal criticisms ; and are useful and inter- 
esting for many reasons. 

Lord Eldon, however, was not satisfied 
with the mere printed reports. He was 
able frequently to bring forward manu- 
script cases and notes of cases relating to 
the point to be decided. He never spared 
any amount of trouble in this respect. He 
was never satisfied until he had the most 
ample materials for making up his mind on 
the subject which he was to decide. 

Having thus entirely exhausted and de- 
liberately considered all the facts of the 
case, and stated all the law on the point 
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down to the period of the judgment being 
pronounced, he would then apply his mind 
to the decision. This of course was the 
great struggle. The former part of his 
judgment might possibly have been worked 
up by dint of sheer plodding, industry, and 
capability of mastering details ; but to apply 
correctly the existing law to the facts of 
the case, and to draw the right distinction, 
this was the trying point, — it was here 
that the Chancellor was to be displayed. 
The plan which Lord Eldon almost inva- 
riably selected in giving judgment is quite 
peculiar. He was never satisfied by taking 
his first impression. He would view the 
case in all its bearings ; he would approach 
it in all directions ; he would proceed step 
by step; he would examine all its re- 
motest bearings, and enquire into its most 
extended effects. In doing this his inge- 
nuity and forethought were wonderful. He 
seemed to draw from an exhaustless store 
of legal research. He was able, without 
any apparent effort, to present tlie subject 
in a point of view perfectly novel. He 
explained all the minutest distinctions of 
the subject. Difficulties unthought of by 
others, the potency of which was imme- 
diately admitted, were suggested by him. 
He would state the rule attempted to be 
established, and then show how utterly in- 
applicable it was to meet the circumstances 
of the particular case, or to do justice to all 
parties. The trite line " exhausted worlds 
and then imagined new" may be applied 
with perfect truth to Lord Lldou's judg- 
ments. They are entirely sui generis, and 
will probably remain so ; for we shall hardly 
ever see a man so extraordinary in the same 
situation. He is the last of that long line 
of black-letter lawyers whose whole lives 
were devoted to the acquirement of the 
knowledge of their profession ; who were 
perfect masters of all the existing law, and 
were satisfied with this extent of reputa- 
tion. The times have now altered; the 
reasons for the study and labour formerly 
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required do not perhaps exist ; division of i 
labour is now the principle ; but we repeat I 
that Lord Eldon is the hist of the hne : 
with him depart the glories of the Cokes 
and Hardwickes. 

The most conspicuous merit of Eldqn's 
judgments is their direct application 'to the 
particular circumstances of the case. Few 
decision^ ever gave so much satisfaction to 
the parties as his Lordship's. This has 
never been denied. The majority of his 
judgments, — and we think this even a 
greater advantage, — have also been de* 
cided on some great principle of equity, 
or have themselves established some great 
and leading principle. There are numerous 
and splendia instances of this in Lord El- 
don's judgments. It is our duty, however, 
to state &iat a considerable number of his 
decisions are open to one great objection ; 
and it is in fact the only objection which 
can be urged against them. They are 
sometimes decided on grounds which are 
too subtle and insignificant. They some- 
times throw very considerable doubt on the 
law which they attempt to decide, so that 
it is very difficult to draw a distinct or pre- 
cise rule from them. Lord Eldon, in ap- 
plying his mind to the decision pf a case, 
was frequently dissatisfied with the law 
which he found to be established : he would 
express his dissatisfaction very strongly in 
his judgment ; but finally decide in favour 
of the established rule, on some particular 
and special ground. This practice fre- 
quently left the law thus brought before 
him in a very unsettled state. It was the 
first blow struck at the recognised rule ; 
and it could not be known when the second 
would be given. Succeeding judges might 
or might not follow up the attack. 'Diis 
is found often to be very embarrassing in 

Sractice. The rule, if bad, should have 
een distinctly overturned; and if prior 
cases rendered Uiis impossible, this should 
have been distinctly stated. But Lord 
Eldon sometimes attacked a well recognised 
principle foHs viribus; showed how false it 
was on principle ; criticised and weakened 
the effect of the cases deciding or favouring 
it ; and finally, on the special circumstances 
of the case, decided in favour of the esta* 
blished rule. He was fond also of going out 
of the points which the individual case was 
to decide, and alluding to others ; and the 
objection which we have made to his judg- 
ments applies equally to this habit of ad- 
verting to other cases and rules. He never 
actually overturned them, biit frequently 
expressed a doubt of their propriety which 
has been often found aflerwaros to perplex 
the judge and the practical man. 



This, however, is our only otgection to 
the judgments of Lord Eldon. Tliey are 
now the great land-marks of equitable prin- 
ciples ; they are entitled as a whole to the 
highest respect and attention ; and we look 
upon them as some of the proudest monu* 
ments of legal learning. 

We had at first intended to give consider- 
able extracts from them. We think, how- 
ever, on consideration, that this would not be 
attended with much advantage, and would 
occupy a space which can be ill afforded 
at this interesting period of the year. We 
shall therefore at any rate defer this, con- 
tenting ourselves with two extracts only 
which in fact are but imperfect spe- 
cimens of his style, but have been selected 
from the circumstance of their being de- 
tached from any detailed statement either 
of fact or law. The first case we shall 
notice is that of Priestley v. Lamb» 6 Ve^ 
420., in which the circumstances are as fol- 
low: — 

** Ann Lamb, entitled to a fortune of between 
2000/. and 3000/1, was placed by her uncles, 
living in Lincolnshire, at a boardug school at 
Camberwell, kept by three sisters. In January, 
1801, when she was about the age of seventeen, 
Timothy Priestley, the brother of the governesses, 
and employed there in the capacity of a writing 
master, being a widower, paid his addresses to 
her; and in February they were married ; Ann 
Lamb being a ward of court. The Lord Cbancd- 
lor said, ' I cannot, consistently with my ideas of 
justice, call upon any of the parties now present 
for anv explanation. Upon tlie circumstances dis- 
closed, it IS just to say, I hold in such abhorrence 
the robbery that has been committed by this 
man of the fortune of this young lady, that I will 
not believe upon hb affidavit the aecoant of 
what passed between him and the derk of St. 
Andrew's. If she did eo from the school to 
this residence, it must have been an evasive 
residence. It could not have been more than 
a week. With respect to Eliz. Priestlgr, it 
would not be out or the practice of theC5ourt 
to commit her for the contempt. As to the 
other sisters, it is a miserable explanation of 
their conduct to say only that they did not 
know of the fact of the marriage. It will rest with 
them to explain further, or not, whether they 
knew of the treaty. By the affidavit of the derk 
of the parish of Lambeth, it is disdosed that they 
conceive in that narish that they do their duty 
to the public, and to indiriduals whom they are 
to marry, never making any enquiry as to tlie re- 
sidence of the pardes. In the canon law, which 
binds the dei^ of this country, from 1388 to 
1603 it as laid down that it is highly criminal to 
celebrate marriage without a due publication of 
banps, which must be interpreted a publication 
of banns b^ persons baring, to the best of their 
power, informed themselves that they publish 
banns between persons resident in the parish ; 
and very heavy penalties are by that law inflicted 
upon clergymen celebrating marriage without 
licence, or a due publication of banns. It does 
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not rest here; for, by the statute law» it would 
be ^erj difficult for the cler^man to protect 
himself against express penalties by more than 
one act. Then the Marriage Act expressly pro- 
vides (96 G* 9. c. 33. s. 9.), that no parson, vicar, 
minister, or curate shall be obliged to publish 
banns between any persons, unless they shall, 
seven days at least before the time required for 
the first publication, deliver to such parson, &c. 
a notice in writing of their true christian and 
surnames, and the house or houses of their re- 

rtJve abodes within such parish, &c^ and of 
time during which they nave dwelt in such 
house or houses respectively. A subsequent 
clause (sect. 8.) makes it felony in a clergyman to 
celebrate marriage without license, or publication 
of banns. I do not mean to intimate that a cler- 
gyman, believing there was a residence, would be 
guilty within the clause; but upon the principles 
of the common law, as well as the statute law, 
laying penalties upon marriage without license 
or a due publication of banns, though such a fact 
should not be within the meaning of that clanse, 
it has the character of an oflence within the law 
of this country. >Vhat other sense can be given 
to the 1 0th section of the act, which, looking at 
the person ruined, as this girl is, enacts that after 
there has been a marriage defaeto^ with publica- 
tion of banns, no evidence shall be given to dis- 
prove the fact of the residence, in any suit in 
which the validity of marria^ comes in question ? 
But for all other purposes it. may be the subject 
of en<juiry, and tne law of the country would 
reach it by a criminal information. It is a more 
difficult question, whether it can be called a con- 
spiracy. From what I have seen in this court, 
alluding to the cases in which Lord Thurlow and 
Lord Rosslyn ordered the attendance of the cler- 
gymen, I know that this subject has been carried 
on with a negligence and carelessness which 
draws in ^ntlemen of good intentions; and I 
fisel that It may be very difficult in this great 
town, with all possible diligence, to execute this 
duty as effectually as the law seems to require 
that they should execute it ; but where a case 
has occurred in which it b clear that if any one 
of the parties had done what the law required 
from all of them this marriage could not have 
taken place, I must say it amounted to a crimi- 
nality which I hope will not occur in future. 
This is so base and wicked a transaction, that 
treating it merely as a contempt will not satisfy 
the ends of justice. Following the case upon 
which a marriage was had upon a license unduly 
obtained, I will have the point examined for the 
sake of the public, whether obtaining a marriage 
without a due publication of banns is not an 
offimce at common law.' " 

We shall next give a part of his Lord- 
ship's celebrated judgment in the case of 
Lord St. John v. Lady St. John, 11 Fef.526., 
in which the validity of a separation-deed 
between man and wife was one of the points 
discussed. This case amongst others bears 
out the objection we have made to some 
of his judgments. It is, however, a very 
forcible piece of reasoning. 

" The question," he siud, ^ furnished by a 



case of, this sort, is one of the most important 
to the public interest, that can fall under dis- 
cussion m a court of justice. When I see such 
dkta as occurs in the case of the King v. Mead, 
1 Burr, 542., falling from great men, and esta« 
blishing a course of decision that can be demon* 
strated to stand upon no principle consistent 
with the law of the land, I feel great difficulty 
in deciding upon such authority. Considering 
the consequences, and the late cases, I am now 
authorised to sa}', no attention is to be paid to 
the dicta, that after a deed of separation exe- 
cuted, the wife becomes, to all intents and pur- 
|>oses, tifemt iole. How does she get into that 
situation ? She cannot execute any deed. She 
has not the power of contracting. The first 
consideration, therefore, independent of all prin- 
ciples of policy, is, how does that become the 
contract of the wife ? 2dly, If the husband can 
enable her to do that, does she become, to all 
intents and purposes, vl feme sole f Oan she be a 
witness against her husband ? Can she be guilty 
of felony in his presence? Twenty-five years 
ago I could have asked with confidence, could 
an action be maintained against her? and I can 
now say there is no principle for that proposi- 
tion; which, however, prevailed throughout a 
long course of decisions, founded by dictum, fol- 
lowed by dictum : but when it became necessary 
to state the principle, it fell ; and all the judges 
agreed, that it was impossible to maintain an 
action against her as a feme sole. 

" Independent of the effect of the contract of 
marriage itself, the rule upon the policy of the 
law b, that the contract should be indissoluble, 
even by the sentence of the law : to a certain 
extent the legislature thinking it for the in- 
terest of the community that it should not 
be dissolved! except by the legislature; upon 
the principle, profaobly, that people should un- 
derstand that they should not enter into these 
fluctuating contracts; and, after that sacred 
contract, they should fed it their mutual inte- 
rest to mend their tempers. If such a contract 
as is contained in the second of these instru- 
ments, an enga^ment under the hand of the 
husband, that his wife and children shall be free 
from all control by him, that she shall dwell in 
his house as long as she pleases, and take herself 
away when she pleases, could not be infused 
into a marriage settlement, (and it is to be 
observed, that before marriage she has more 
capacity to contract than afterwards,^ how can 
it be the subject of subsequent stipulation? 
The consequence would be constant misery. 
Then how is it as to the children ? The father 
has control ov^r them by the law ; as the law 
imposes upon him, with reference to the public 
welfare, most important duties as to them. If 
the husband can contract with his wife, who 
cannot by law contract with him (and in this 
instance the contract as to the children is be- 
tween the husband and wife only), it deserves 
great consideration before a court of law should 
by habeas corpus upon a unilateral covenant, 
as the Scotch call it, take from him the 
custody and control of his children, thrown 
npon him by the law, not for his gratification, 
but on account of his duties, and place them 
acainst his will in the hands of his wife. 

U2 
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** Then as to the husbaqd, is he, according to 
the policy of the law, capable of making such a 
contract? As to the case of Giith v. Gutb, 
5 Bro. C. C. 6H., I feel with Lord Rossiyn all 
his doubts upon that case (Legard v. Johnson, 
3^^1.352.); which, notwithstanding Lord Rod- 
ney V.Chambers, QEast, 283., is the only instance 
iu which the Court did enforce the deed. The 
question has never been put upon the contract 
of the husband and wife. The Court has always 
put it ivpon the contract of the husband and 
trustee; from the covenant of the trustee to 
indemnify the husband against her debts; the 
existence of which covenant ought to have re* 
minded the Court, that those who framed these 
instruments had no idea that the wife herself 
was bound. In that way of considering it, the 
question occurs, what was to be done if the 
husband had sought to get back his wife by 
force ; that is, by force of his marital right ; which, 
according to King v. Mead, 1 Burr. 542., would 
be an indictable offence; but that I desire may 
not be understood as being universally acceded 
to, until it shall be determined upon a special 
verdict Consider the consequences. The con- 
tract of marriage cannot be affected by any 
contract between the parties. It is admitted 
every where, that by the known law, founded 
upon policy, for the sake of keeping together 
individual families, constituting the great family 
of the public, there shall be no separation 
a mensa et thoro, except propter uetntiam out 
aduUerium ; and I believe they held, with Mr. 
Justice Duller, in Fletcher v. Fletcher, 3 Bro. 
C. C. 6\ 9. n., that even where a separation is 
for such cause, if once they come together 
again, there is a complete end of it ; and that 
can never again be made a cause of complaint 
for the same purpose. The Ecclesiastical Court 
will not read these deeds, but determine whether 
there has been swvitia aid adulteriuniy and if 
there has not, in the opinion of the judge, he is 
Qot only prohibited from agreeing that they 
shall separate, but he is by the law compelled to 
oblige them by sentence to reside together. 
The state of the law would be strange, if the 
trustees may come to this Court, saving, the 
Court has no iurisdiction to try the conduct or 
misconduct of the husband and wife for this 
purpose ; the. law has not permitted them to 
contract for separation; but the trustee has 
covenanted to mdemnify the husband against 
the debts of the wife ; that the inducement to 
do that, something like a consideration was 
the hope that the wife would be permitted by 
the husband not to perform the duties of the 
most sacred relation in which she had placed 
herself; that their object upon entering into 
that covenant would be disappointed; and 
therefore desiring the Court not specifically 
to perform the covenant, but to compel the 
husband to permit his wife to live separate. In 
Guth V. Guth {ubi tup,) that was done ; as it 
was the deed not of the wife but of the husband. 
But suppose the wife was suing for the restitu- 
tion ot conjugal rights, saying that it was an- 
other deed ; but if it was they could not look at 
it ; what a stran|;e state of circumstances, if the 
husband, suing m an Ecclesiastical Court, the 
trustees could come to this C^urt to compel 



him to give up his rights; but if the wife soe^ 
the same eqiuty fails ; for it is impossible to say 
the wife is bound in any do^ree by a deed of 
this sort, (ndenendent there&re of all difficulty 
on the policy ot the law, there is difficulty upon 
the remedies to be given in the different courts. 
It is very difficult upon true principles, with 
respect to the policy of the law, to maintain the 
dicta upon this subject. No case has gone to 
this extent ; that the husband may enter into a 
contract not to separate, on the grounds of 
differences existing at the moment, but deter- 
mining that it is fit at that moment to live 
together; to leave Jt altogether to the dis- 
cretion of the wife to say whether that cohabi- 
tation and performance of duty to the children 
by their keeping together is to continue a month 
or six weeks, or that either shall r^ulate 
how long they shall continue to live together, 
upon the principle that party shall think proper. 
It that can be so, I t^ee with Mr. Romilly, 
there is no reason why it should not be in the 
marriage settlement. But we are running 
counter to the law of the Ecclesiastical Court 
indeed. If it is the law of that Court, separate 
ing for adultery or cruelty, that by returning 
the past oflence is pardoned ; and we say that 
under such circumstances it is competent to a 
husband and a father, upon whom the law has 
imposed duties, with regard to the wifis, and 
sacred and afibcting duties, with reference to 
the public, as to the children, to stipulate with 
his wife, though sbe cannot contract to bind 
herself for sixpence, even the trustees, not 

Earties, that whenever she chooses, she shall 
ave no duties imposed upon her; and he shall 
be a husband and a fattier, freed from those 
duties which the law throws upon him. It is 
impossible for the Court to maintain such a 
contract. It is said, this is checked by the 
trustees. How is it checked ? If it is good as 
a contract, it is enough to say upon the contract 
there is this right ; and the Court has noUiing 
to say to the acquiescence of the trustees. But 
is the judge of the Ecclesiastical Court to say, 
though there is no allegation of adultery or 
cruelty, the trustees have determined that these 
persons are to separate? He can look at this 
act as nothing, and must compel the parties to 
reside together. Then are they to say here, I 
have no jurisdiction as to adultery or cruei^ ; 
but upon the certificate of trustees it is fit that 
the contract of marriage should be dissolved ? 
It is impossible specifically to perform such an 
agent. If this were re» inlrgra^ untouched by 
dictum or decision, I would not have permitted 
such a covenant to be the fbundauon of an 
action, or a suit in this Court. But if dieia have 
followed (fida, or decision have followed de- 
cision, to the extent of settling the law, / coik 
not, upon any doubt of mine^ as to what ought 
origina/ly to have been the deciiion, shake what it 
the settled law upon the subject. It is better that 
the ease should go to the House of Lordsy than 
that the law should remain in this slate, tipon a 
jwinl connected uriik the very weUMng of 
society*^ 

We must now close this very imperfect 
sketch of a man for whom we have the 
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h^est veneration as a lawyer. There are 
few judges who have merited or who have 
obtained more affection and respect from 
the bar and all classes of the profession 
than the noble and learned lord. Z» Z. 



RECENT STATUTES. 



Analysis of An Act, entitled " An Act for 
consolidating and amending the Laws for 
facilitating the Payment rf Debts out of 
Bed Estate:* 

[1 Gul. 4. c 47. Royal Assent, 16th July, 

1830.] 

This Act not only consolidates the exist- 
ing laws on the subject, but effects some 
important alterations. The following are 
the principal novelties : — A devisee is ex- 
pressly made liable to an action of covenant 
An action or suit may be maintained 
against the devisee of the devisee. Where 
there is no heir at law, actions may be 
maintained against the devisee alone ; and 
^e difficulties arising from infancy and 
limited interests are removed by providing 
that the parol shall not demur by or against 
itt^ts, and that a conveyance made by an 
infant or tenant for life, under the direction 
of a court of equity, shall be valid and 
complete. 

Some valuable remarks upon the act 
communicated by a correspondent will be 
inserted in an early number. 

Sect. 1. Recites the 3 & 4 W. & M. c. 14., 
entitled « An Act for the Relief of Creditors 
•gainst fraudulent Devises," made perpetual 
by 6 &7 W.S.; an act of the Parliament of 
Ireland, 4 Anne, c.5., entitled as above; and 
the 47 G. 3. c. 74., entitled "An Act for more 
effectually securing the Payment of Debts of 
Traders;" all which are repealed except as 
regards the estates of persons who died before 
the passing of this act. 

Sect. 2. Enacts, that all wills and testament- 
ary limitations, dispositions, or appointments, 
abready made by persons now in being, or here- 
after to be made by any person or persons 
whomsoever, of or concerning any manors, 
messuages, lands, tenements, or hereditaments ; 
or any rent, profit, term, or charge, out of the 
same, whereof any person or persons at the 
time of his, her, or theiV decease, shall be seised 
in fee-simple, in possession, reversion, or remain- 
der, or have power to dispose of the same by 
his, her, or their last wills or testaments, shall 
be deemed or taken, only as against such person 
or persons, bodies politic or corporate, and his 
and their heirs, successors, executors, adminis- 
trators, and assigns, and every of them, with 
whom the person or persons making any such 
wills or testaments, limitations, dispositions, or 
appointments, shall have entered into any bond, 
covenant, or other specialty, finding his, 'her, -or 
their heirs, to be fraudulent, and clearly and 



absolutely and utterly void, fnistrate, and of 
none effect; any pretence, colour, feigned or 
presumed consideration, or any other matter or 
thing to the contrary notwithstanding. 

Sect. 3. Enacts, that every such creditor may 
have and maintain action, and acts of debt or 
covenant, upon the said bonds, covenants, and 
specialties, against the heir and heirs at law of 
such obligor or obligors, covenanter or covenant- 
ers; and such devisee and devisees, or the 
devisee or devisees of such first-mentioned 
devisee or devisees jointly; and such devisee 
and devisees shall be liable or chargeable for a 
false plea by him or them pleaded, in the same 
manner as any heir should have been for any 
false plea by him pleaded, or for not confessing 
the lands or tenements by him descended. 
^ Sect. 4. Enacts, that if there be no heir at law, 
the creditor may have and maintain his action 
against the. devisee or devisees solely. Devisee 
to be liable for false plea as aforesaid. 

Sect. 5. Provides, that where there hath been 
or shall be any limitation or appointment, devise 
or disposition, for the payment of any just debt 
or debts, or in pursuance of any marriage con^ 
tract, bon&fide, made before such marriage, the 
same shall be in full force until such debts or 
portions shall be paid and satisfied. 

Sect. 6. Enacts, that any heir at law liaUe to 
pay the debts or perform the covenants of his 
ancestors, in regard of any lands, &c., descended 
to him, who shall sell, alien, or make over the 
same before action brought or process sued out 
against him, shall be answerable in an action of 
debt or covenant to the value of the said lands, 
in which cases all creditors shall be preferred, ae 
in actions against executors and administrators ; 
and execution shall be taken out upon any judge- 
ment so obtained, to the value of the said land, 
as if the same were his own proper debt or 
debts; saving that lands, &c. bond fide aliened 
before the action brought shall not be liable to 
such execution. 

Sect. 7. Provides, that where an action of 
debt or covenant upon any specialty is brought 
against the heir, he may plead riens per descent 
at the time of the original writ brought or bill 
filed; and the plaintiff' may reply that he had 
lands, &c. from nis ancestor before the ori^inid 
writ brought or bill filed ; and if, upon the issue 
joined, it be found for the plaintifi^ the jury shall 
enquire of the value of the lands, &c. so de- 
scended, and thereupon judgment shall be given 
and execution awarded ; but if judgment be 
given against the heir by confession of the action, 
without confessing the assets descended, or upon 
demurrer or mhil dicit, it shall be the debt and 
damage, without any writ to enquire if the lands, 
&c. so descended. 

Sect. S. Provides, that devisees shall be liable 
in the same manner as heirs at law, notwith- 
standing the lands, &c. shall be aliened before 
action brought. 

Sect. 9. Enacts, that the real estate of any 
person, being at the time of his death a trader 
within the meaning of the bankrupt laws, which 
he shall not by his last will have charged with or 
devised subject to the payment of his debts, and 
which would be assets for the payment of his 
debts, due on any specialty, in wliich the heirs 
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were bound, shall be nssets tobeadminitteredin 
courts of eouity for the payment of all the just 
ilebts of such person, as well hy simple contract 
ns on specialty ; and that the heir or heirs at 
law, devisee or devisees, and the devisee or 
devisees of such first-mentioned devisee or 
devisees shall be liable to all the same suits in 
equity at the suit of any creditors, whether by 
simple contract or in specialty, as they are liable 
to at the suit of creditors by specialtj^ in which 
the heirs were bound; but in tne administration 
of assets bv courts of equity bv virtue of this 

Krovision all creditors by specialty, in which the 
eirs are bound, shall be paid the full amount of 
their debts before any of the creditors by simple 
contract or by specialty, in which the heirs are 
not bound, be paid any part of their demands. 

Sect. 10. Enacts, that the parol shall not 
demur by or against in&nts. 

Sect. 1 1. Enacts, that courts of equity may 
direct and compel infants to convey estates de- 
creed to be sold for the pajrment of debts, of 
deceased persons to which their heirs or devisees 
may be liable ; and that such conveyance shall 
be valid and eflectual. 

Sect. 18. Enacts, that where lands, ftc liable 
to the payment of debts, shall be devised to 
any person or persons for life or other limited 
interest, with any remainder, limitation, or 
^ift over, which may not be vested, or vested 
m some person or persons from whom a con- 
veyance cannot be obtained, the Court may 
direct the tenant for life or other person having 
a limited interest, or the first executory devisee, 
to convev, release, assign, surrender, or otherwise 
assure, the fee- simple, or other the whole inte- 
rest, to the purchaser, or in such manner as the 
Court shall think proper; and every such assur- 
ance shall be ei^tuai. 

Sect 13. This act not to repeal or alter an act 
of the parliament of Irekmd^ 33 G. 1., entitled 
** An Aet for the better securing of the Payment 
of Bankers' NoteSj and for providing a more 
effectual Remedy lor the Security andPayment 
of the Debts due by Bankers.** 



HOW A NAME MAY BE CHANGED. 

To the Editor of the Legal Ohserver. 

Sir, 
As the circulation of your journal is not 
confined to the legal branches of the com- 
munity, I think I shall at least serve the 
general reader, by calling his attention to 
a little point of law, which may be par- 
ticularly interesting to him. We all know, 
that by the accident of birth, or by some 
other capricious circumstance, many per- 
sons undergo much mortification and an- 
noyance, ^om bearing some absurd or 
unpronounceable (if there be such a word) 
surname. There are some of these which 
are sometimes a decided hinderance to the 
advancement of a man in the world, and 
were I inclined to do so, it would be easy 
to relate some whimsical proofs of this ; 



but no doubt the truth of what I assert is 
well known to most of your readers. 

Now, Sir, the purpose of this letter is to 
point out to this class of persons a remedy 
tor the annoyance, 1 might almost say mis- 
fortune, to which they are subject without 
any fault of their own. It has sometimes 
been thought that an act of parliament, or 
at least a license from the crown, is neces- 
sary, in order effectually to change a name. 
This is a mistake. An act of parliament 
or license may be necessary in certain cases, 
where it is distinctly directed by deed 
or will to be obtained; but in all other 
cases a person may change hie name ai his 
own pleasure without any expense whatever* 
Thus, if a person inherit by birth a par- 
ticular name, it is quite clear he may 
change it whenever he pleases. I shaU 
only notice two of the authorities on the 
point. In the case of Barlow v. Bateman, 
S P. Will 66. ; Sir Joseph Jekyll, M. R., 
says, << Surnames are not of very great anti- 
quity, for in ancient times, the appellations 
of persons were by their christian names, 
and the places of their habitations, as 
Thomas of Dale ; viz. the place where he 
lived.* I am satisfied the usage of passing 
acts of parliaments, for the takuis upon one 
a surname, is but modem, and that any 
person may take upon him what surname 
and as many surnames as he pleases with- 
out an act of parliament." The same 
opinion has been lately expressed by Lord 
Tenterden in the case of Doe v. Yates, 
5 Bam, Sf Aid, 544. : ** A name assumed by 
the voluntary act of a young man,*' said 
his Lordship, ^ at his outset into life, 
adopted by all who know him, and by 
which he is constantly called, becomes, for 
all purposes that occur to my mind, as 
much and effectually his name as if he had 
obtained an act of parliament." It is proper 
to observe that the case of Barlow v. Bate- 
man, 2 Bro. Pari. Co. 272. ; although it 
reversed Sir Joseph Jekyll's decision, does 
not interfere with this principle, but was 
decided upon its special circumstances. 
See Leigh v. Leigh, 15 Ves. 100. 111.; 
1 Paper on Legacies^ 725. 

It may therefore be laid down, thtkt any 
person who chooses to change his name 
may do so ; and if he do it when young, so 
much the more complete will be the altera 
ation. 

Under these circumstances, I seriously 

* See Camden's Remains, ed. 1637, HI.; 
5 B. ft A. S5^, n. A singular custom exists to 
this day in Wales amongst the lower orders. 
If John Thomas have a son named David, he is 
railed David John^ (and not David Tkonuu^ after 
the Ckristian name of his father. 
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suggest to all persons whose surnames are 
not either to their own liking, or the liking 
of the world, which is rather fastidious in 
such matters, that they should change them, 
which they may do by writing to all their 
friends and acquaintances, and informing 
them of their intention, and constantly sign- 
ing the name which they may think proper 
to select. 

I am, Sir, 

Your obedient servant, 

And subscriber, 
A CnANCERY Barrister. 

liocoln's Inn, Feb. 1. 1851. 

REVIEW. 

A LMtt to tkB Riffki Bommmbk Lord 
TetUerdoh Lord Chirf JutUce <f Ikt 
Court of JSng's Benehy Sfo, 8fc. ^c^ on 
the Biufor EstiMishing Courtg of Local 
Jurisdiction, By 'William Raines, Esa. of 
Lincoln's Inn. London, 1830. Saunders 
and Benning. 

We some time since analjrsed two pam- 
phlets on the subject of the proposed Local 
Courts. We shall adopt the same plan 
with that now before us ; giving a brief 
outline of the arguments adduced, and oc- 
casionally introducing the author to speak 
for himself. 

Mr. Raines commences by paying some 
Ligh compliments to the intellectual power 
and diversified acquirements of the Lord 
Chancellor, in the propriety of which 
every reader will, of course, acquiesce. Of 
course, also, every one will agree with the 
writer, in doing justice to the sincerity of 
his Lordship's conviction of the advantages 
attending the proposed change; though 
some, judging from his Lordship's declared 
opinion on the subject of the Welsh juris- 
diction, as well as from the facts adverted 
to by a correspondent in a former number*, 
may, perhaps, be disposed to doubt whether 
** he has long had its accomplishment very 
seriously at heart." 

Some observations follow on the ancient 
Local Courts'of the country, and the causes 
of their disuse ; a subject discussed at some 
length in one of our late numbers, f On 
the modem Courtt tfRequests^ the opinion 
of Mr. Raines coincides witli that of all 
other sensible and impartial men. He 

2 notes the condemnatory sentence of 
(lackstone, and adds with great reason, 
that '' it is much to be feared, cases brought 
before them are too often determined on 



* Vide a letter signed Pax, p. 170. 
t P. 121. 



the side of the hardest ftwearer, whether 
right or wrong."* 

The Welsh Courts, with the Lord Chan- 
cellor's sweeping condemnation of them, 
come next under review. A comparison 
is instituted between those abolished courts 
and the new ones proposed to be esta- 
blished. Afler showmg that judges in the 
new courts must generally be men much 
inferior to die deprived Welsh judges, the 
author adverts to the Lord Chancellor's 
strong objection to the Welsh Courts, 
*' that the judges never changed their cir- 
cuits." On this point he says, — 

** Could it have been supposed — would any 
one, without the niost undeniable proof, for one 
moment have given credence to any thing so 
extraordinary, as that the man who could deliver 
this opinion on the Welsh system should him-' 
sel( two short yeans afterwards, brine forward a 
measure^ the ultimate object of which is to esta* 
blish, in every county in England, tribunals to 
take cognizance of, for the most part, precisely 
the same description of cases, the jud^ of which 
are to reside, the whole of their lives, within 
their jurisdiction, who are to be continually 
going the circuit of their counties, and are not 
only to become acquainted with those within 
them by merely presiding in their courts and re« 
ceiving the usual civilities of a judge on circuit, 
but are to add to the intimacy acquired by a 
continual residence, that consequent on being 
the private adviser and arbitrator to whom in- 
dividuals are themselves in person to refer. Was 
ever scheme more admirably calculated than this, 
to produce what the Chancellor declares to be 
the greatest defect of the Welsh system?'* 

The evils which the Lord Chancellor so 
ably pointed out in the Welsh Courts, and 

* The following statement has recently ap- 
peared in the public papers. '^ In 18S9 there 
were committed to Whitecross Street prison 
on process out of the Courts of Requests for 
debts under 40«. 1563 persons, the amount of 
whose debts were 8071/., and costs 746/. To 
Horsemonger L^ne there were committed in the 
same year 959 persons, whose debts amounted 
to 1900/. and costs to 574/." The average 
amount of debts in Middlesex is under I/. e«. 6tL 
It is something higher in Southwark, that being 
a /!/. court. But the average of the two is 
under 1/. 1 U. lOc/. ; and for sums of this average 
amount were 2495 persons— in a single year — 
within the county of Middlesex and a very few 
parishes in Surrey — subjected to the disgrace, the 
suffering, and the moral contagion of a prison, 
their families being for the most part Uirown 
upon the parishes for support. In all these cases 
also, it is to be observed, the evils inflicted upon 
the defendants were not compensated by any 
advantage to the plaintiffs. The latter losing 
not onlv their debts, but among them 1340^ 
costs. Surely such specimens of the love of 
litigation and revenge should make the advocates 
of petty law |Muise. 

U 4 
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which are inherent in their principle, will 
under the new system not only be in- 
evitable but progressive. The Local Courts 
of Wales were kept up to a certain point 
of respectability, by their connection with 
the English Courts ; but when the system 
of local jurisdiction is universal throughout 
England and Wales, what will be the con- 
sequence? The general degradation of 
that class of persons from whom the local 
judges must be chosen. Can any one be* 
lieve that the English bar will continue 
to maintain its present high character? 
Can any one expect that the advocates 
in a miserable provincial court will rival 
the men who now defend the rights of 
their fellow subjects in Westminster Hall ? 
Surely not. The bar will be composed of 
men inferior to the present race of advo- 
cates in talent, in learning, and in high 
principle. The degradation of the bar 
must ensure the degradation of the bench. 
The first set of judges being taken from 
the bar, as it exists now, will be such as 
the courts will never possess again. The 
second set will be inferior to the first, the 
third to the second, and so on. 

*' It is when men of rank, and station, and 
learning, and ability, will no longer enrol theni' 
selves as members of the profession, when the 
practice and the practitioners become such as 
no gentleman or man of honour or education 
will have any thing to do with, when the present 
generation of barristers has passed away, and 
those immediately preceding the general erection 
of the local tribunals; then it will be that "/ee/- 
ittgs €tnd prejudices" will begin to have weight; 
then it will be that fraud, and chicane, and bri- 
bery, and corruption, will begin to have place; 
then it will be, that the enactment which is to 
bring home juttice to every nuaCg door will be 
found to be one of the greatest scourges, one of 
the most fertile sources of tyranny and oppres- 
sion that the wit of man could devise." 

The Supreme Courts, being reduced to 
mere courts of appeal, will partake of the 
universal degeneracy ; and Uie purity and 
majesty of English law will silently but 
rapidly disappear. These baneful conse- 
quences depend indeed upon the supposi- 
tion that tfie people will have sufficient 
confidence in these courts, to carry their 
causes to them. This, however, they will 
not do, unless compelled* The courts will 
consequently produce nothing but expense 
— vni patronage. 

With regard to expense, Mr. Raines 
gives some calculations, very important 
and convincing, but into which our space 
will not allow us to enter. We do con- 
ceive, however, that in the present circum- 
stances of the country ISOfiOOL or 200,000/. 
a year is too much to spend in playing at 



courts of justice. Mr. R. suggests that a 
much smaller sum would ensure a more 
expeditious decision of causes in a &r more 
satisfactory manner. 

" Suppose it to be necessary that cases should 
be determined more expeditiously than hereto- 
fore, but there still remained as great a necessity 
for them to be determined fairly and well, to the 
satisfaction of the parties, and the community 
at large — might not this be better effected by 
adding two more judges to each of the supreme 
courts, who might take their turns upon the 
bench in term time with the five who now sit 
there, and their turns with them in going the 
circuits during those two vacations in which the 
assizes have not hitherto been held ? By such 
a plan you would preserve the same security for 
the purity, integrity, and learning of our judges, 
which we now possess, the same rank and supe- 
riority at the bar, and the same respectability 
and trustworthiness by which the members of 
the other branch of the profession are generally 
distinguished; the judges would still continue 
personally unknown to those on whose cases 
they have to decide, and in their decisions they 
would still be guided by strict impartiality ; the 
same law would still continue to be dispensed m 
Cornwall and in Northumberland, in Pembroke^ 
shire and in Norfolk, instead of different rules 
and different maxims establishing themselves in 
every different district, according to the opinion 
or the ignorance of the judge predding over it." 

The Local Judge may try causes wUh» 
out a jury. He may also try them in 
private. These are two very extraordinary 
provisions. But after the cause has been 
tried and decided — with or without a jury 
— in public or in private, as it may hap- 
pen, if either party is dissatisfied — and 
with such a court and such, modes of trial, 
it is almost certain that one of them wiU 
be dissatisfied — the matter may be car- 
ried by motion before a judge sitting at 
Nisi Prius at the next assize ; and after 
this, either party may bring it before one 
of the courts of Westminster Hall. Mr. R. 
asks: — 

'* What will be the inevitable consequence of 
tliis ? Why, that almost every case will at la»t 
come there. The dissatisfied suitor will always 
appeal if he can afford it ; the rich suitor, whose 
ODject is oppression, will always appeal; those 
who have not confidence in the judge in ordi- 
nary (and appeals will promote this) will 
always appeal ; and the only persons who will 
not, will be the poor suitors, because they can* 
not appeal.' 

Such are the consequences of the liberty 
of appeal, while to preclude appeal from 
such courts, would be to perpetuate in- 
justice. 

The expedition of the new system is 
thus illustrated : — 

. *' Suppose the Judge's court to be held in 
May, at the place where he holds four in the 
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jTCtf , and aii aetion » 'commenced with the in- 
tentioo of trying the cause at the May court, 
but that such new matter is pleaded as renders 
it necessarv, as directed by the bili*, that i he 
cause should be put down to be heard, not at the 
then next sittings,but the sittings following, which 
will be in August : this will, in most counties, 
carry the cause over the summer assizes. When 
the cause comes to be heard in August, suppose 
one of the parties appealing to the Judge of 
Assize t ; this carries it to March or April. Sup« 
pose him afterwards appealing from his decision 
to one of the courts at Westminster,! as Easter 
Term does not begin till the 15th of April, this 
may cmrry him to the month of May again, just 
one year since the time he first commenced. 
Suppose an action commenced with the inten« 
tion of being tried at one of the places at which 
the Judge holds sittings twice a year, to be put 
off on account of new matter pleaded to the 
second sittings, suppose in August; tbb will 
add six months to the necessary delay from Au- 
gust to the time before it will be determined at 
Westminster, making one year and four months. 
Take one commem^ at one of the places to 
which the Jud^e goes only once a year, and let 
the second sittings be in the same month, and 
the time of delay may be one year and ten 
months." 

The cheapness and convenience of the 
Iqcal courts is also curiously exempli- 
fied: — 

*' The Lord Chancellor says, * the witnesses, al- 
most of necessity, are brought from the same 
Cart of the county with the suitor;' but the 
ill directs that tne defendant's residence shall 
determine the venue $ : if then it be true, that 
the witnesses are brought from the same part 
of the county with the suitor, is not laying the 
venue at the residence of the defendant unne- 
cessarily increasing the expense of the plainti£^ 
vath whom generally is the right ? • • • Let us 
suppose a manufacturer of woollen cloths, at 
Leeds, or of cotton goods, at Manchester, * * * 
instead of having to proceed to the assize town 
nearest to his -own home, he must, perhaps, 
travel to the most distant part of the most uis- 
tant county, with his attorney and witnesses too, 
because his debtor (Chooses to withhold his just 
right ; and if he should have several actions, he 
may have to make the whole circuit of the county. 
But this is not all the inconvenience and ex- 
pense : suppose one trial over ; the next is in a 
different part of the county, and the court will 
not be held there till the beginning of the fol- 
lowing month, the suitor, and his attorney, and 
his witnesses must all go home again, however 
distant their residence^ it cannot be obviated, 
and they must again set out on their travels, in 
time for the Judge in ordinary's next court. It 
is clear too, that the attorney must have an agent 
in every district where there is an action, and 
this will add more to the expense, than that oc- 
casioned, at present, by passing the business 
through the hands of the agent in London. 

• Sect. 67. 68. t Sect. 41. % Sect. 47. 
§ Sect. 15. 



By way of bringing *< justice hom^ to 
every man's door "— 

**The bill directs, that where the parties, 
having first gone to the Judge in ordinary in his 
court of reconcilement, afterwards proceed by 
action, that the statements by the parties being 
reduced to writing by the registrar, a certificate 
of the substance thereof shall be made, and the 
matter of the suit carried before a judge in or- 
dinary of some adjoining county." * 

The Welsh system is universally ad- 
mitted to have been bad; but is to be 
revived and extended under another name. 
The Scotch practice of trying without a 
jury is to be brought into England^ and 
the English practice of trying by a jury 
carried into Scotland. A new species of 
reciprocity, 

** Much has been said in favour of the Scotch 
system ; but it appears extremely inconsistent to 
me for the legislature to endeavour to establish 
it in England for the purpose of superseding our 
own jundical system, when at the same time it 
is endeavouring to substitute ours in Scotland 
for the purpose of superseding the Scotch: 
either ours may be bad, or theirs may be bad, or 
both may be bad; but it is scarcely less anoma- 
lous to send ours there, and bring theirs here, 
than to abolish the office of Judge of Great 
Session in Wales, and to establish the office of 
Judge in Ordinary, liable to precisely the same 
objections as those for which it abolished the 
former." 

The origm of the bill is remarkable. We 
owe it to the small amount of the verdicts 
at the Lancaster Spring Assizes in 1826i 
Mr. Raines says, — 

" I contend the fact has nothing to do with the 
question ; and this, I think, cannot be better 
proved than by giving the Chancellor's own rea- 
son for asking the prothonotary to make out the 
list ; be says, ' observing, upon one occasion, at 
the assizes in the county palatine of Lancaster, 
that the verdicts were generalfy UNasuALLY 
LOW, I asked the prothonotary to make me 
out a list of the verdicts and the amount of 
them.' Need more be said on this point ? The 
Chancellor^ himself has fiirnished us with his 
opinion of it as an average ; and when that, to- 
gether with the statement following of verdicts 
at YoriCyii added to bis reason for obtaining the 
list, 1 think its value in the argument for the l^ 
will be easily estimated. He says of it, ' This is, 
perhaps, an extreme case, for in the whole course 
of my — unfortunately not very short — pro- 
fessional career, I have never heard of one simi- 
lar to it, and possibly — nay, I dare say it is so •— 
my noble and learned friend (Lord Tenterden^, 
notwithstanding his extensive experience, will 
be unable to supply a parallel to it.' — I have 
myself obtained a list of verdicts, in cases tried 
at York, at the summer assizes, of 1829, the 
latest I could get, and it presents a venr difierent 
result, to that produced by the Lord Cfhancellor, 

♦ Sect. 101. 
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At thofleasdxet there were 170 cases entered for 
trial; of these 56 were withdrawn; 8 were 
made remanets; fl were indictments ; in 2S there 
were either nonsuits or verdicts for the defend- 
ants ; in a nominal verdicts were taken, being in 
debt; 8 others were ejectments; 9 were referred 
to arbitradon, the awards in which I have not 
been able to obtain, and in the remaining 93 
there were verdicts for the plaintiffi. 

** The total of these 93 verdicts amounted to 
the sum of 11,007^ 14$^ making an average of 
118/., and a fraction for each verdict. This, I 
think, is strong confirmation of the Chancel- 
lor's opinion, that his was ' on extreme case,* 
and that the generality of the verdicts of causes 
tried at the assizes are not so low as is gene- 
rally supposed." 

Mr. Raines does not omit to notice the 
improvements effected and proposed in the 
courts at Westminster, which will take 
awaj all pretence of necessity for the 
establishment of inferior courts ; and he 
pays a deserved tribute to the general 
excellence of the system under which 
justice has hitherto been administered in 
this country, which system it is the object 
of the proposed measure to subvert. 

^ The venerable antiquity of our courts of 
common law and ecjuitv, and the universal ap- 
probation which theu- decisions in all ages have 
received, afibrd sufficient proof that there are 
some principles of real and intrinsic worth in 
their establishment, which render it at least 
doubtful if their jurisdiction can be materially 
impaired, without involving consequences of the 
utmost importance to the community. The wise 
institutions of our forefathers have been gradu- 
ally changing and adapting themselves to the 
vaiying concOtioa and necessities of the people ; 
but the system yet retains the great leading 
features of their plan for the due Mlministration 
of justice. It may be admitted that many errors 
and disadvantages have been engrafted upon it, 
and that there is now mnch which is capable of 
in^irovement ; but the question is whetner that 
improvement may not be more safely effected 
by simplU^hg the details, and removing the 
defects of the existing system, than by rashly 
hazarding the experiment which has no support 
in the habits, and u contrary to the gemus of 
the people." 

On the whole this is a valuable pam- 
phlet: it contains some new pomts, and 
evmces that • the farther the discussion 
is carried, the more indefensible will the 
proposed bill appear. 

PLEASANTRIES 6F THE LAW 
REPORTS. 

In Mr. Matthews's entertainment called *' A 
Trip to America" he relates that a tall, grave, 
thin, old person was constantlv following him, 
and asking htm with great solemniw, '^ Pray, 
Mr. Matthews, what do you think of American 
fiin?'* I dare say that the readers of the Legal 



Observer will think that the oonneetion between 
fun and the Law Reports is as preposterous, as 
between this old gentleman and fun in America. 
I intend^ however, to undeceive them on thu 
point: I am a joker by birth, and look upon 
every thing in the world as capable of aflbrding 
fun. Life is altogether a joke, and law one of 
its subdivisions; and the Law Reports, if rightly 
understood, are, in fact, mere supplements to 
Joe Miller. I do not care what they are, ancient 
or modern. Coke or Vesey, Law or Equity, you 
may extract fun from them all. An apothecary 
views mankind merely as so many empty medi- 
cine bottles, which are to be filled as fuU as they 
can hold. Every man's mind is tinged by his 
occupation ; and my occupation being to make 
jokes, it is of no consequence to me whether I 
take up Rabelais or the Term Reports. I 
shall, therefore, from time to time, produce a 
few samples of fun from the Law Reports. The 
next, I dare say, will be better than the present, 
which are not, by any means, the beat of tlus 
sort. However, I have set down a few of them. 

The rules as to the l^gal measure of abuse which 
you may ^ve a person may be first mentioned. 

It is actionable to call a counsellor " a dsdSy- 
down-diily," 1 Rol. Ab. SS^ if there be an aver- 
ment that the words signify an ambidexter; or 
to say of an attorney, that *' he hath no more 
hiw than Mr. C's buU," Sid. 327., S. C. 2 Keb. 
202., even although Mr. C. actually have no bull ; 
for if that be the case, as Keeling C. J. observed, 
** the scandal is the greater." And it is quite 
clear that to say that a lawyer has ** no more 
law than a goose," is actionable, Sid. 127.; and 
the reporter adds a quere^ Whether it be not 
actionable to say a lawyer ** hath no more law 
than the man in the moon !" 

So also to say to a man, *' You enchanted my 
bull," Sid. 424., or « Thou art a witch," or that 
a person ''bewitched my husband to death," 
Cro. Eliz.^ 312., is clearly actionable. Quaere, 
Whether it be not also actionable to say to or 
of a youne lady, " You enchanted me," or " She 
enchanted me," or, as the case may be, ** She 
enchanted my brother, my dog,'* &c., or ^ She's 
a bewitching creature," or to put the exact 
point, " She's quite betwitched poor Tom." 

On the other hand, ^ou may say if you please 
of another, ^ That he is a great rogue, and de- 
serves to be hanged as well as G. who was hanged 
at Ncw^te;" because this is a mere expression 
of opinion ; and perhaps you might think that 
G.dtd not deserve hanging. T. Jones, 157. So 
also you may say of any Mr. Smith, that yon 
know, ** Mr. Smith struck his cook on the head 
with a cleaver, and cleaved his head ; the one 
lay on the one side, and the other on the other;" 
because it is only to' be inferred that thereby the 
cook of Mr. Smith died, and this in the reported 
case was not averred. Cro. Jac. 181. A/ortiorij 
you may say, *^ Mr. Smith threw his wife into 
the Thames, and she never came up again ;" or 
^ Mr. Smith cut off Tom's head, and walked 
with it to Worcester;" because this is all infer- 
ence ; and his cook, wife, or Tom, as the case 
mav be, for all that the Court knows, may be 
still alive. 

Wills and testaments are a great soorce of 
fun. There is a case in 6 Vesey, p. 1 94., Ihundey 
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T. JSedtte&t in which the Lord Chancdlor 
(Bldon) held that the trust of real aod personal 
estate by will, for the purpose of establishing a 
Botanical Garden, was voia, for a rather singular 
reason, as it appears in the report, yiz. because 
the testator expressed that ** he trusted it would 
be a public benefit !" The Solicitor-General 
(Sir William Grrant) and Mr. Romilly compared 
it to the case of a gift of a piece of land for the 
purpose of erecting monuments of the naval 
Tictories of this country. The Lord Chancellor 
said in that case the hear might puU them down^ 
and .in this he mieht destroy the garden ; but 
his Lordship thought, upon the expression of the 
testator, that he trusted it would be a puhOe 
henefStf he might venture to declare it void ! 
The reason was, of course, thatMt was within 
the statutes of mortmain. In the case of 
Moggridge v. Thackwell^ 7 Ves. 58., we are told 
of a mai£n hidy of the name of Ann Cam, who 
desires her trustee to dispose of the residue 
of the property ^ in recommending poor clei^- 
men who nave large families and good charac- 
ters*' and a reference was made to the Master 
by Lord Thurlow, to approve of the scheme.^ 

In the case of Itaac v. Gompertx^ cited 
7 Ves. SI., liOrd Thurlow declared an annuity 
pveo for the support and maintenance of the 
Jewish, synaffogae in Magpie AUeif^ to be 
void, — a himly proper decree. A sunilar fate 
was awarded to a bequest for the dissemination 
of Bttxtei^i Call to the Unconverted. 7 Ves. 58. 

Swinburne, part 4. sect. 6. art. 2., mentions a 
bequest of a legacy to a person, on condition of 
his drinking up all the water in the sea; and it 
was held, that, as this condition could not he 
performed^ it was void. The condition to go 
to Borne in a day, which Blackstone mentions 
in his Commentaries as void, as impossible to be 
performed, may soon, perhaps, cease to be so, 
and consequently become pood, if rail-roads are 
JBtroducea upon the Continent. 

In 1 Rol. Ah. 45. it appears that in the 
country, when men passed cattle, it is usual to 
say, ** bod bless them !" otherwise they are taken 
for witches. This reminds me of the salutation 
in Bohemia, where, if you meet a peasant, vou 
pass for a heathen unless you say to him 
" Gesegnet sey der Herr!'** or^ in case he 
salutes you thus, unless you answer, ^ In.ewig- 
keit. Amen !" f 

I shall soon be able to give a further spedmen 
of this sort of pleasantry. 

Jekyll JoNioa. 
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In my former communication I endeavoured to 
show that Croft v. Joiiuoa, 5 Taunt. 319., did 
not warrant the rule for which Mr. Tidd dted 
that case as an authority, namely, that bail are 
not discharged by the plaintiff's taking a cog- 
novit of their pnncipai for the payment of the 
debt by instalments, if the latest uistalroent is 
payable within the time in which the plaintiff 



• <« Blessed be the Lord !'* 
t •• In eternity. Amen !" 



could hav« obtamed Judgment and executioii» 
had he proceeded regularly in the action ; rad 
that such a rule had no existence under a 
judicial sanedon, prior to the recent dednoa in 
Roche V. Steveneon* The rule, therefore, beiqg 
new, is, it seems, a finr subject of discussion; 
and I propose to consider, it, with reference to 
previous aecisions and to recognised prindples* 

Some persons probably will come prcjucuced 
to this discussion, by the idea that the question 
is one merely of practice, like the cjuestiona 
whether a declaration ought to be delivered or 
filed, or a plea to have the signature of counsel ; 
and that if once dedded, whichever way, it b 
best to abide by the decision. Nor is this pre. 
judice undesenring of attention ; for were the 
premises assumed true, I should be of the same 
opinion. And I will therefore begin by showing 
that questions relating to bail are not mere 
questions of usage, but involve general prin- 
ciples ; and consequently the law is impaired as 
a system of jurisprudence, if an erroneous ded* 
sion on this subiect is persisted in. The cases 
to which I shall have occasion to refer, with 
this view, will also bear directly on the ultimate 
question under consideration. 

By the practice of the courts, if a defendant 
becomes bankrupt and obtains his certificate 
before the bail are fixed, the bail are dis- 
charged *; because the certificate discharges 
the defendant from personal liaUlity to the 
plaintiff, and consequently puts an end to the 
right which the bail had ot keeping, or render- 
ing the defendant. So, if a defen(unt succeeds 
to a peeruef, or becomes a member of the 
House of Commons :(, or recdves sentence of 
transportation for felony §, or is sent out of the 
kingdom under the alien act |, or diesH, before 
the bail are fixed, the bail are discharged, be- 
cause the efl^ of each of those events is, to 
deprive the plaintiff dther of the right or the 
power of keeping the defendant, and the bail of 
that of rendering him. This harmony of ded- 
sions in cases so different in thdr circumstances 
results from the recognition of the general prin- 
dple, that bail, in common with ouier sureties, 
are discharged by any act which alters dther 
thdr own riehts in relation to their priodpal, 
or those of the pbintiffl The converse of two 
of the above cases, namdy, that if it is not until 
after the bail are fixed Uiat the defendant ob- 
tains his certificate **, or dies ft, the bail are not 
discharged, equally proves the agency of the 

* Mannin v. Partridge, 14 East 598. John- 
son V. Lindsay, 1 Barn. & Cres. 847. Harmer 
V. Hrager, 1 Bam. & Aid. 332. 

t Tnnder v. Shirley, 1 Doug. 45. 

X Langridge v. Flood, 1 Tldd's Practice, 158. 

^Wood V. Mitchell, 6 Term R. S47. Sharp 
V. Sherifl^ 7 Term R. 226. Danid v. Thomson, 
15 East, 76. See also Robertson v. Ptaterson, 
7 East, 405. 

n Merrick v. Vaucher, 6 Term R. 50. Posteli 
V. Williams, 7 Term. R. 517. 

Y Chandler v. Roberts, l Doug. 58. 

** Cockerill v. Ouston, 1 Burr. 346. Woolly 
V. Cobbe, id. 245. 

ft Rawlinson v. Guuston, 6 Term R. 284. 
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geDeral princq>le stated; for» after the bail aie 

fixed, an eveot which merely exempts their 
principal from a liability to be rendered does 
not anect them ; as, upon being thus fixed, they 
ceased to have the rtgnt to render him. 

In like manner, if uie plun tiff, proves under a 
commission against the defendant before his 
bail are fixed, they are discharged*, because 
proving under the commission is an election to 
resort to the defendant's estate, in lieu of pro* 
ceeding against him personally ; after which the 
plaintiff could not take him on a ra. #&, nor, 
consequently, call on his bail to render biro or 
keep him. In this, as in the other cases referred 
to, still the same principle prevails, that if the 
plaintifiT loses his right to charge the defendant 
in custody, the correspondent right of the bail, 
which is derivative from that of the plaintiff 
ceases ; and the consequence of the termination 
of any of their rights is, the termination of their 
obligation also, or, in other words, their 
<iiscbarge. 

Passing by other cases to the same e£fect, I 
will now proceed to state the principle which I 
conceive immediately bears on the rule and 
decision under consideration. If the plaintiff 
gives the defendant time, the bail are dis- 
charged t> as common sureties are when time is 
given by the creditor to their principal. This 
ground of their discharge was stated by GUfit 
Ch. J4 in the following manner:—-'* The doc- 
trine was first introduced in courts of equity, 
that if the creditor ^ves time to the original 
debtor, the surety is discharged. It was founded 
on this principle, that every surety has a right to 
come into a C9urt of equity, and require to be 
permitted to sue in the name of the original 
debtor. If the creditor gives time to the ori- 

g'nal debtor, he thereby prevents the surety 
Dm using his name with effect. The courts of 
law have held, with respect to bail, that the 
bail are entitled to surrender the principal at 
any time, whenever the plaintiff himself would 
not be precluded from taking or proceeding 
against him. If the creditor gives tune to the 
principal, the creditor cannot during that time 
take or proceed against him: neiUier during 
the same period can the bail, who are therefore 
dischareed." Here, then, is a distinct recogni- 
tion of the analogy existing between bail and 
other sureties, as well as of the principle, with 
an application of it to the case of bail, that any 
alteration in the rights of the creditor towarcJs 
his debtor, induces a correspondent alteration 
in those of the surety ; and that the alteration 
of the rights of the sureW discharges him, unless 
he consented to it. The application of this 
principle to the case of Roche v. jSieveruon I 
shall propose to elucidate in some future 
Number. 



1 . Inner Temple Lane. 
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* Linking v. Comyn, 2 Taunt. 246. 
t Willison V. Wbitaker, 7 Taunt. 55. Thack- 
ray v. Tumor, 1 J. B. Moore, 457. 
I Melvill V. Glendioning, 7 Taunt. 126. 



TERMS AND RETURNS OF WRITS. 

In a note to the above it is stated, p. 172. 
•• The prolongation of Easter Term (undet 
I W. 4. c. 70.), in case any of the days between 
the Thursday before and the Wednesday after 
Easter-day should have fallen during the term, 
is repealed."-.! W. 4. c. S. 

By 1 W.4. c 5. 8. 1. so much of s. 6. of 1 W.4. 
c. 70. as relates to the essoignand general retnm 
days of the term is repealed, and s. 3. of l W. 4. 
c. a. enacts, that, in tlie event of any of the above 
days falling in Easter term, such days are to be 
deemed part of the term, although there are to 
be no sittines in banc on those days. This section 
is totally sflent as to the hitter part of s. 6. of 
1 W. 4. c. 70., which directs, in the above event, 
that Easter term shall be prolonged, and the 
commencement of Trinity term postponed, and 
its continuance prolonged. Tne only varia- 
tion in the two acts is, that the latter directs 
** that such intervening days are to be deemed 
part of the term*;'' how then can it be said, 
that the arrangement as to the prolongation of 
the term is repealed ? It certainly would appear, 
that the prolongation of Easter term, and the 
postponing the commencement of Trinity term, 
in the above event, will take place as stated in 
the latter part of s. 6. of l W. 4. c. 70., that part 
of the section remaining unrepealed by the 
amended act. 

Temple, Jan. 20. 1851. T. 



ADMINISTRATION OF JUSTICE ACTS. 

To the Editor of the Legal Observer, 
Sir, 

It has, I believe, hitherto been universally the 
rule of Parliament, as well as an admitted prin- 
ciple of common sense, that an Act of Parliament 
amending or repealing a former act, should bear 
a titie, and be arranged and placed in the Statute 
Book, as of a Chapter ur Caput, subsequent to. 
the act so amended or repealed. 

Had the Legislature this simple rule in view, 
when it declared that the act of l W.4. cS. 
should amend the Act of 1 W. 4. c, 70. ? 

I am, Sir, 

Your obedient servant. 
City, Jan. 18. 1831. G. R. F. 

The Act " For the better Administration of 
Justice" having passed in the last session, which 
commenced in the reign of the late kin^ ought 
to be entitied 1 1 G. 4. & 1 W. 4. c. 70. The ob- 
jection of our Correspondent would then be re- 
moved. — Ed. 



* As the intervening days (beginning on Good 
Friday and ending with Easter Tuesday) are to 
be deemed part of the Term, and as the Term is 
Kmited to a certain number of day s^ it must surely 
follow that the contingent prolongation is at an 
end.— -En. • 
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PARLIAMENTARY NOTICES OF IM- 
PROVEMENTS IN THE LAW, &c. 

.LOED TBNTBBDBM'b BILLS. 

Thb ArbUraiian Bill is appointed to be read a 
second time in the House of Commons on Tues- 
day the 1 Sth February. 

The Interpleader Bill, the Witnestet* Examn- 
ation Bill, and the Prokilntion and Mandamtu 
Bill, will be taken into consideration in commit- 
tee on Monday the 2 1st Febraary. 

OENEBAL BEGISTRY AND LAWS OF BBAL 

PaOPEBTY. 

Mr. Campbell's Hegitter for Deeds Bill is to 
be read a second time on Tuesday the 1st March. 

He has also given notices of motion for leave 
to bring in the following Bills, but no particular 
day has been fixed : — 

1. To A^end the Law respecting Inheritance 
and Dower, and to allow Parents to succeed as 
Heirs to their Children ; and collateral Relations 
to succeed as Heirs to each other, though of the 
Half-blood. 

2. To Amend the Law respecting Dower and 
Curtety. 

3. To abolish I>tneM and Recoveries, and to 
substitute other Assurances in lieu thereof. 

4. To Amend the Law regarding Preicription 
and Limitaiion of Actions respecting Real Pro- 
perty. 

BEFOBU IN CHANCBBY AND EXCUEQUEE. 

The motions of Mr. Spence are as follow : -^ 

1. On Thursday 24th February, for a Select 
Committee to enquire into the several Sums of 
Money appearing, by the Returns presented to 
the House in the last Session, to be received in 
the Offices of the Masters of the High Court of 
Chancery for the Business transacted there; 
and to ascertain when and by what Authority the 
Payment of such Sums of Money, and each of 
them, was established. 

2. After the Easter recess, to resolve as fol- 
lows : — r 

That the Records be kept in one place. 

That the Practice be simplified, and reduced 
to a certain System. 

The Form and Mode of Process altered. 

To facilitate the taking Answers, Pleas, and 
Affidavits. 

For the more effectual taking of Evidence. 

To reduce the Expense and Delay of Decrees. 

To regulate Proceedings before the Master. 

That Officers be appointed to take Accounts. 

That the Public Office be abolished. 

The Masters, in certain Cases, to sit in public, 
and to determine Interlocutory Matters. 

To abolish Hourly Warrants, Copy Money, 
unnecessary Recitals m Reports, and to diminish 
Eipense and increase Despatch. 

That Officers be appointed to take Accounts, 
Answers, Evidence, &c in each County. 

That a Broker be appointed. 

The Equity Jurisdiction of Exchequer to be 
abolished. 

The Chief Baron to be a Judge in Chancery. 
. That thePracticeofboth Courts be asnoiilated« 
. That a Court of Appeal in Chancery be con- 
stituted. 



INNS or comnT. 

Mr. Harvey has civen notice of motion for 
an address to his Nujesty, to direct the Com* 
missioners appointed to examine into the state 
of the law, to enquire forthwith into the powers 
exercised by the four Inns of Court, to admit 
or reject persons who claim to become members 
of such inns, or, being members, claim to be 
called to the bar. 



PAEOCHIAL BBOrSTBIES. 

Mr. Wilks has given notice for a Select Com- 
mittee, to consider the laws and state of the 
baptismal and other parochial registries in Eng>- 
land and Wales. 

CODE or LAW* 

Mr. O'Connell intends to move for an address 
to his Majesty, that he may cause measures to 
be taken to lay before the House a draft or 
drafts of an all-comprehensive dode of law and 
procedure, either in the entire or in separate 
parts. 

IRISH BAB. — KXAMINATION OT WITNESSES. 

Mr. O'Connell has given notice of a motion^ 
that the practice of examining witnesses out of 
court by crown counsel in Ireland, is one de> 
rogatory to the dignity of the Irish bar, and 
which may prove highly detrimental to the due. 
administration of justice, and ought to be dis- 
continued. 

PBIVATE BILLS. 

The last day for receiving Petitions will be 
Friday, the 'i5th February. 

Private Bills nmst be read thejirst time^ on 
Mondaj', 21st March. 

The Reports of private Bills are to be made 
by the 9th May. 



MOTIONS IN CHANCERY.' 
[from a correspondent.] 

There has been much discuasion during 
the last week among the counsel in the 
Court of Chancery, respecting the present 
practice of the King's counsel and the 
senior barristers behind the bar, having the 
privilege of making all their motions before 
the junior barristers can make any. Dif. 
ferent modes have been proposed for re-^ 
medying the alleged grievance, and that 
which seems the most popular is, that no 
counsel shall be permitted to make more 
than two motions consecutively. This will 
alleviate but not cure the evil ; for many 
junior barristers must wait a long time in- 
deed before it comes to their turn to move. 
The only effectual and complete cure for it 
is, that before a notice of motion is served, 
it shall be entered in a list at the register's 
office, and each motion be called on for 
hearing according to its entry ; and if a 
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counsel is not present in support of it when 
it iscalledon, or|he shouldchoose to postpone 
it by reason of the absence of counsel who 
may be instructed to oppose it, then that 
it should be put at the bottom of the list, 
and called on in its turn a second time ; 
and if counsel should not then appear in 
support of it, that it should be struck out 
of Uie list By this arrangement, a suitor 
would be sure of being heard in his turn, 
without being obliged to deliver a brief to 
a King's counsel, in order to obtain an 
eaHv hearing. 

The present mode of entering petitions 
in causes, bankruptcy and lunacy in lists, 
and hearmg them according to their order 
therein, shows that the proposed plan is 
practicable ; but there seems sreat reason 
to fear that the King's counsel and senior 
barristers will not consent to give up their 
present right of pre-audience. Lord J57- 
don attempted something of this kind by 
an order dated the 7th July, 18^, but the 
** Sons of Zeruiah " were too strong for 
him, and the plan was pursued so far only 
as rcHiected motions of which notices haa 
th^n oeen given, and did not extend to 
fiiture motions. 

As far as regards solicitors, nothing can 
be more inconvenient than the present 
practice; for it is impossible for them to 
form the most distant conjecture when a 
motion will come on to be heard ; and the 
consequence is, that they must be in con- 
stant attendance in court from day to day, 
and are not able to be absent for a moment, 
lest their particular motion should come on 
while they are out of court. The plan of 
allowing each counsel to make two motions 
a piece does not appear to place solicitors 
in any better situation, for they have no 
perfect knowledge of the relative seniority 
of counsel (at least of those behind the 
bar) ; and if they did know this, they could 
not alwajTS be certain that their motion 
would be one of the two which their re- 
spective counsel would make ; whereas if 
a list were made, there would be a much 
nearer iqpproach to certainty both for sui- 
tors, counsel, and solicitors* 
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DEVI8B— VENDOa AND FU&CHASEB ^ COSTS. 

A bill was filed by residuary l^atees a^nst 
the executors and trustees of a will, praying an 
account of the personal estate received, and' 
that the residue might be ascertained. William 
Waight, deceased, had (amongst other things) 
beqpieathed the residue of his personal estate to 
the plaintiift and to some of the defendants^ and 



by a co<ficll had devised two copyhold eststo 
to another defendant, Robert Waight, upon 
condition that he should, within six months 
after his disease, pay to his execnton the sum 
of 400/., to be divided with the rest of his pro* 
perty ; and that another estate should be sold 
after his decease, as soon as conveniently might 
be, the refusal of it, at a fair valuation to be 
made by two indifferent persons, beinc fint 
given to the said Robert Waiaht. It further 
appeared, that the testator had in his lifetime 
contracteid for the purchase of an estate, the 
title of which be haa accepted. The cause nov 
came on, and was twice argued, on the 86th and 
98th Jan., on further direction, and the follow- 
ing points arose : — 1st, The Master having re- 
ported that one of the copjrhold estates devtKd to 
the defendant, Robert Waight, was bound by the 
marriage settlement of the father of the testator, 
the question was, whether the defendant, Robert 
Waight, was bound to pav the whole of the 
400/., or only a proportional part thereof. Sdly, 
The Master havii^ reported that the estate 
which the testator had directed to be valued, 
had been valued by two valuers, the one ap- 
pointed by the executor and defendant, Barnes, 
and the other by the defendant, Robert Waight, 
the question was, whether the residuary legatees 
were bound by this valuation, to which thej 
were not parties. 3dly, Whether the defendant, 
Robert Waight, having been in possession of 
the estate, was to pay a rent, to be ascertained 
by the Master, or interest after the rate of 4/. 
per cent. 4thly, The defendant, Robert Waight, 
being entitled as the heir of the testator to the 
estate which he had contracted to purchase, 
and to have the purchase money paid out of the 
personal estate, the ouestion was, whether be 
was also entitled to have the expense of the 
conveyance thereof paid out of the said personal 
estate, or whether he most pay it. 5thly, The 
defendant, Robert Waight, having taken a se- 

Srate report as to the ac^tance of the title 
the testator, the question was, whether he 
ould pay the costs of that report, or whether 
the costs should come out of tne general fund. 
The AfMter of the RolUy in the course of the 

Xment, gave his opinion to the following 
t: — As to the first point, he thoittht that 
the defendant, R. Waight, was bound to pay 
the whole 400/., as it appeared that the testa- 
tor's bounty to the residusuy legatees amonnted 
to that sum ; and it could not he inferred from 
the codicil, that it was not his intention that 
they should not have it at all events. 

As to the second point, he thought the words 
of the codicil gave the executors a power of 
sale, and also the power of mnldag a valuation, 
and that the residuaiy legatees were bound by 
the valuation ahreadv made. As to the third pomt, 
he thought that R. Waight should pay interest at 
4L per cent, on the sum at which the estate had 
been valued. As to the fourth point, he tbooaht 
that the expenses of the conveyance should nil 
on the heir, and not on the personal estate of the 
testator. As to the fifth point, he thouaht that 
the bare expense of the separate report, liut not 
of the enouiry, should be paid by the defendant, 
Robert Vivi^tr^Wmgkt aid otkcn v. Barnn 
and others^ H. T. 1831. M. B. 
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LAND-TAX . -^ LE ABB. 

Lord Tenterden C. J. delivered jddcment in 
the case of Doe d. Bishop of Kocnester t. 
Bridget. In the year 1794, the then Bishop of 
Rochester granted one of the family of the Karl 
of Romney a lease for lives of lauds belonging 
to the see. That lease was surrendered in the 
year 1811 by deed under seal, and in lieu of it 
a lease of a similar description for other lives 
was granted. The new lease made no men* 
tion of the land-tax redeemed ; nor was there 
any reservation of additional rent in respect 
of land-tax reserved, pursuant to the land-tax 
act of the 58 G. 3., which enacts, that when 
btthops sell a portion of the church lands 
for the redemption of the land-tax, the exist- 
ing lessees shall pay an additional rent equi- 
valent to the amount, and that in all future 
leases the additional payment in respect of land- 
tax redeemed shall be expreisfy reserved to the 
bishop. The additional rent was, in fact, paid by 
the lessee up to the year 1887, when the present 
bishop succeeded to the see. The defendant then 
had notice that the bishop would exerdse his 
right of avoiding the lease, as not having been 
granted in conforroitv with the provisions of the 
act of pariiament. The present action of eject- 
ment was afterwards brought; and the questions 
for the opinion of the C^urt upon the special 
case, after a trial at the assizes, were — first, 
whether the lease of 1811 was a valid lease ; and 
if not, then, secondly, whether the lease of 1794 
was revived. If the second lease was valid, or if 
the first lease was revived on the avoidance of 
the second, in either of these cases, the verdict 
was to be entered for the defendant ; but if not, 
then the lessor of the plaintiff was to recover. 
The opinion of the Court,— an opinion which 
Lord Tenierden said their Lordships had formed 
with some reluctance, — was, that the verdict must 
be entered for the lessor of the plaintiff. His 
Lordship,adverting to the act of parliament above 
alluded to, said that that act bad expressly di- 
rected, that in all future leases the additional 
rent payable in respect of land-tax should be re- 
served m term. It would, perhaps, have been 
better if the legislature had directed generally 
that the additional rent should be paid by the 
lessees, whether reserved in the lease or not; 
but that was not the mode adopted, and the 
Court werck bound to deal with the act of par- 
liament as tliey found it. Their Lordships were 
of opinion, then, that although the lease of 1 8 1 1 
was good as against the incumbent who made it, 
it was avoidable by his successor. It was true 
the additional rent had been paid, though not 
reserved; and it was probable that the lessee 
would have continued to pay it to the subsequent 
incumbents, but the payment and acceptance 
would have been a mere voluntary transaction, 
and the bishop had a right to avoid the 
lease if he thought proper. The next question 
was, whether the lease of 1794 was revived; and 
the Court were of opinion that it was not. The 
surrender, which was by deed under seal, was a 
complete and unconditional surrender of the old 
lease; and the new lease was made in terms ex- 
acUy conformable with those of the surrender. — 
Doe d. Bishop ^ Rochaler v. Bridges, K. B» 
H.T. 1831, 



ARREST OF A CLEAOTICAN. 

Peoke Seijt. obtained a rule, calling on the 
pluntiff and hb attorn^ to show cause why the 
bail-bond should not be given up to be cancelled, 
and all subsequent proceedings set aside for irre- 
gularity, with costs, on the ground that the de- 
fendant, who is a clergyman, had been arrested 
on Christmas-day, in Baker-street Chapel, Port- 
man-square, just as he was about to celebrate 
divine service, contrary to the provisions of the 
9 6. 4. c.81. S.89., which makes it a misde- 
meanor to arrest a clerj^man while in the act of 
celebrating dhrine service in any church or cha- 
pel, or ,while going to perform or returning 
from performing the same. 

Wude Seijt. showed cause. He read the 
affidavit of his client's attorney, which stated, 
that the defendant having kept out of the way 
for some time to avoid arrest, he directed the 
sheriff's officer, on the 80th of December, to ar- 
rest him going to or returning from the chapel 
in question, but did not tell him to do so on 
Christmas-day ; but he admitted that he had sent 
for the officer on Christmas-eve, for the purpose 
of instructing him to arrest the defendant on his 
way to or from the chapel on the following 
morning but the officer aid not come to him 
until after the arrest had actually taken place. 
Neither the plaintiff nor his attorney was an- 
swerable for the conduct of the officer in making 
this arrest in the chapel ; and that, although the 

Crocess might be set aside, yet they ought not to 
e visited with the costs. In fact, it was against 
the sheriff, if at all, the application ought t6 have 
been made. 

Peake Serjt. insisted that, on the attorneys 
own showing, he ought to be held answerable for 
this most indecent proceeding; because he ad- 
mitted that he had given instructions to the 
officer on the soth to arrest the defendant when 
he went to the chapel, and he did not pretend 
to say he had made any exception in favour of 
Christmas-day; and besides, the attorney further 
admitted, that if the officer had called on him on 
the 84th, he would have directed him to arrest 
the defendant either goins to or letuming from 
the chapel on Christroas-da^. 

The Court were of opimon that the process 
ought to be set aside; but as it was not clearly 
shown that the arrest in the chapel on Christmas- 
day had taken place by the attorney's directions* 
three of their Lordships thought (Park J, dif- 
fering from the rest of the Court on the question 
of costs) that the rule ought to be made absolute 
without costs. — Goddardv.Harrit^ Court of C.P, 

BUSINESS OF THX COURT OF EXCHEQUER. 

The Lord Chief Baron informed the Bar that 
the subject of justifyine bail at chambers had been 
duly considered by the Judges ; and the^ were 
of opinion, that afler the present term bail must 
be justified in Court, and could not be Justified at 
chambers. His Lordship also desired the clerk 
of the Court to read the following order :— 

" It is ordered, that from and afler the present 
term, the sitting day at Nin Priut at Guildhall, 
in and for the city of London, shall be the 8d day 
after every term ; and that such sitting shall be 
adjourned until such day as the Court shall then 
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direct And farther, that on eTer^ notice of 
trial hereafter to be given for the sittuip after 
any term to be holdeo at the Guildhall, it shall 
be specified whether the case is intended to be 
tried on the first day of such sittings, or at the 
adjournment day; and that in every case in 
which such notice shall specify that the cause is 
to be tried at the adjournment day, it shall be 
sufficient to give such notice eight da^s before 
the first day of the sittings after term, if the de- 
Cbndant shall reside above forty miles from the 
city of London ; and four days before the first 
day, if the defendant shall reside within that 
difiUnce." — £jr(^. H,T, 1831. 



MINOR CORRESPONDENCE. 



B. A. informs A. B.* that a defendant who 
is ill in the country must pay a Baron of the 
Exchequer or a Master in Chancery sundry 
guineas for attending to take his answer to a 
bill filed in the Court of Exchequer or Chan- 
cery, unless the defendant's abode be fifteen 
miles from London as respects the Exchequer 
suit, and 20 miles as respects the chancery suit ; 
in either of which cases the answer may be 
4Woni before any two men of the lowest degree. 

The case put by E. G. of an injunction on an 
attachment tor contempt, because an office copy 
of the bill could not be obtained by reason of 
the Christmas holidays, shows that there ought 
not to be any holidays at the Six Clerk's Office, 
except those which are kept by the Government 
offices. 



L. M.'s supposed case of the necessity of a 
private seal for a commission of bankrupt, and 
a journey into Westmorland at the end of the 
month of December, if it existed in reality, 
would be a case of great hardship ; and to pre- 
vent its occurrence, the Great Seal, during the 
Chancellor's absence from town, might be de- 
posited with the MoMter of the RoUs or Vice 
Ckancelior ; and in case of their absence, with a 
Master in Chanceiy (one of whom is required 
by his attendance at the public office to be 
always in town) ; for which course there are the 
following precedents to be found in " 7^ His- 
ioty ^f ^ Chancery^ relating to ike Judicial 
Power of that Court and the Rights of the Mat' 
tert :** — 

•* 11 E. 1. My Lord of Baih, Chancellor of 
England, was, by the advice of the king's 
council, deputed to go over the sea with my 
Lord of Gloucester and others of the king's 
councellors; at that time, therefore, for the 
weal of the king and his realms, and that the 
execution of the king's laws should not be 
letted for his absence, a privy seal was ordered 
to be made out to deliver the king's Great Seal 
unto the Clerk of the Rolls, charpiing him to 
occupy it in the execution of all thmgs of right 
and course of conscience until the returning of 
the said Chancellor. — In the 6th of E. 3. the 
Chancellor Bourcher appointed the Masters of 
the Chancery to attend the sealing of writs and 

• See •* Minor Correspondence" in No. XII. 



patents. — Circa 15 B. 5. Bourcher Chancdlor 
went to the king at Norwich, and left the seal 
with one of his clerks, under the seal of two 
Masters of the Chancery, who in his absence 
sealed with it at the lodging of one of the 
Masters first, and after at Westminster. — 
Waller Custos Rotulor. had the seal until the 
Chancellor went to York. — 49 E. 3. Thorpe 
Chancellor left the seal with four Masters. — 
Burstall Custos Rotulor. Ravensore Cleik of 
the Hanaper, and Newenham, were custodes 
sigilli in the last year of £dw. IIL — WsMam 
Custos Rotulor. together with the said Ramen" 
sore and Newenkam^ were custodes sigilli, when 
Michael de la Pool, Earl of Sufblk, temp. R. 2. 
went to France on the business of the state. 
The Chancellor staid not Ions abroad, and on 
his return took a journey to Hull, and WaHham 
was solely entrusted with the seal ; — and in 
the 16th of the same reign, BurstaU and Ra- 
vensore were made keepers ad sigiUand* quod est 
de cursu Cancellar^ et quod periinet a comtmmtem 
legem.** 

These are stated to be '* a few instances out 
of many that might be put to show bow the 
Master of the Rolls and the Masters in Chan- 
cery were firoro time to time equally employed 
and honoured with the keeping of the seal ;*^ to 
which may be added, that they are well w<Hthy 
of imitation at this day, as calculated to facilitate 
and expedite justice, and avoid great and unne- 
cessary expense. 

But the best way of avoiding the expense of 
both private seals and journeys into the country 
to obtain them, and at the same time of faci- 
litating and expediting the issuing of commis* 
sions, would be to pass an act of parliament 
substituting for the Great Seal a seal to be used 
for commissions of bankrupt, to be kept by the 
secretary of bankrupts as an open and public 
seal, and affixed on production of the Chan- 
cellor's Jiat, and which, in cases of emergency, 
the Master of the Rolls and Vice Chancellor 
should have the power of granting at all tiroes, 
or at least during the Chancellor's absence. 
There are some cases which will not admit of 
the delay of sending into Westmorland, or 
even a much shorter distance; as where a person 
who has committed an act of bankruptcy is on 
the point of removing his property out of the 
kingdom, or where an extent for a Crown debt 
is apprehended* — ..— 

E. C. P. informs ^ an Articled Clerk and a 
Subscriber to our useful Publication," that he 
may be entered as a Student of an Inn of 
Court, although he is articled to a solicitor; 
and he may thus, whilst acquiring useful know- 
ledge in a solicitor's office, save time in attaining 
his object of being called to the bar; but as no 
one can be called who has not ceased to practise 
as a solicitor for two years, we presume the 
clerk must disengage himself of his articles an 
equal length of time. 

S. P. suggests that there should be a Court 
of Appeal in matters of practice; otherwise the 
practice of the Court of King's Bench, grounded 
on well-considered decisions of the whole Court, 
will be overturned by the decisions of a single 
Judge. 
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ON THE PROPOSED CHANGE IN 
THE ADMINISTRATION OF THE 
BANKRUPT LAWS, 

Public attention is now anxiously fixed on 
Uie change about to be eflfected in the ad- 
ministration of the bankrupt laws. The 
present system always appeared to us at- 
tended with so little benefit, and open to 
so many striking objections, that we are 
surprised that it has been so long tolerated. 
TTie persons who were appointed Commis- 
sioners, the. mode of appointing them, and 
the effects of their appointment, were all 
so open to censure, — their faults had been 
so frequently pointed out, and so insuffi- 
ciently defended, that the existence of the 
system until the year 18S1 appears not 
a little remarkable. It is now, however, to 
be done away ; tlie day of retribution has 
arrived ; and the universal feeling seems to 
be, that any change must be for the better. 
There is Kardly a >oice raised in the de- 
fence of the present svstem: and while 
several Commissioners have stepped for- 
ward to point out the abuses of the present 
system, no one of them has been sufficiently 
bold to defend or attempt to justify Uiem. 
With the exception of one small publica- 
tion,* which is too insignificant to claim a 

* The work to which we allude is entitled " A 
Few Hhiit on the Consideration of the System 
of Bankruptcy^ as administered by the Commis' 
sumers» 

This work is of very humble pretensions, and is 
so confused in style as to be nearly unintelligible. 
We extract the best portion of it we can find, 
which is odIv serviceable as showing how little 
can be ui^ea in defence of the existing system. 
*• The advantage of the present system is, — 
that more men of character are obtained, with 
the advantage of legal knowledge and habits of 
bofliness, than conld be by any other means; 
bv going through with the businett they ascertain 
the objects of the parties ; and do, when their 
attention is called to the subject by honest in- 
dependent men, take care that justice is done. 
** Three. Commisnoners are always better 
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separate notice, it is somewhat strange thai 
no writer or pamphleteer has taken up tha 

than one. The Commissioners are frequently 
called upon to determine very difficult matters 
of fact and of law — and to act both as judges 
and jury. They may be wrong sometimes, but 
not so frequently as the Judges sitting at Nisi 
Pritis. 

'* The Insolvent Court can only be considered 
a court to punish a dishonest debtor, and not to 
get at his property; and any man of business 
must, upon reflection, be convinced that a public 
court of justice is not a fit place to administer 
a bankrupt's concern, where secrecy and des^ 
patch are necessary to secure his property, and* 
divide it amongst the creditors entitled to it. 

"A court would lead to considerable more 
expense ; and, being placed in few hands, would 
be more likely to be neglected than when so 
many men of character as Commissioners are 
engaged. The great evil is -« that the Commis- 
sioners attempt to get through more business at 
a time than it is possible for them to do. The 
Chancellor can remedy this. 

^ What would a public court do with a 
merchant's estate, or any estate where questions 
of law, and of fact, are so blended, tnat long 
and patient investigation is necessary to arrive 
at any conclusion ; and where the bankrupt and 
his estate are so mixed up with his creditors 
and other persons, that property could not be 
got at without an issue upon every case. 

*' What can be better than an examination of 
witnesses before three independent men, who 
are able and do decide as well as any three 
Judges that can be found. Why do the courts 
of law refer to a barrister of the court matters 
of this nature, but) because thejf know it would 
be useless to attempt it in pubhc : and will any 
person say, that an award is equal to a decision 
of three Commissioners? 

A public court would produce examiners, and 
parties who would be compelled to take up a 
case in parts, and who ttierefore could not 
pursue a subject as the Commissioners at present 
do, with a knowledge of the bankrupt and hia 
concerns, and the parties connected with him. 

'^ It u not an unoommon thing for the solicitor 
-—the agent or accountant, as he is called -~ 
and the bankrupt — to get up a commission. 
First, by the accountant trying composition 
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gauntlet, and espoused the cause of the 
present Commissioners; and no one has 
ever defended them in Parliament but those 
directly interested in their preservation. 
There appears but one feeling on the sub- 
ject; there are therefore no fallacies to over- 
throw ; and the only matter for consider- 
ation. With the exception of one topic, is, 
What is the best mode of effecting the pro- 
posed change ? 

This we shall discuss in the present ar- 
ticle: but we are anxious, first, to say a few 
words on the only topic which remains to 
be discussed relating to tlie old S3rstem ; we 
mean, the subject of conipensation to the 
present Commissioners. These gentlemen 
are all professional persons ; most of them 
barristers, some few of them solicitors*; 
but all of them have more or less sacrificed 
their other professional engagements to at- 
tend to the duties imposed on them : these 
duties they have frequently discharged in- 
competently, but still they have discharged 
them on the whole to the best of their abi- 
lity : they, of course, cannot be blamed for 
accepting their appointments ; the persons 
who appointed them, the government which 

with the creditors; and the deed by which this 
is to be effected being the act of bankruptcy. 
This commission is then proceeded with by the 
solicitor who has prepared the deed ; and if the 
messenger can be prevailed upon to assist the 
parties, by emploving this agent to act /or hUm^ 
matters go on pleasantly enough. Probably a 
provisional assignment is procured, and the bu- 
siness is conducted as before. If the bankrupt 
and his party can outvote the other creditors, 
the assignees have no power that can controid 
them ; unless an investigation take place before 
the Commissioners, by some determined opposi- 
tion of the creditors, and the officer who ought 
to have charge of the property giving an account 
of his conduct. 

** Now under such a commission as this, in all 
probability the bankrupt has given fraudulent 
preferences of his property — debts have been 
proved or attempted to be proved upon fictitious 
debts — questions ef set-off may have to^ dis- 
posed of — questions of mortgage — of lien — 
debts upon bills without ddnsideration, &c. Sec, 
and numerous other matters. After this the 
bankrupt has to pass his last examination, and 

Sive an account of his property, or how he has 
isposed of it — which the Commissioners, with 
a perfect knowledge of all that has passed before 
them, are the only competent persons to decide. 
** There are nearly 10,000 meetings bolden 
yearly under the London commissions, which » 
public court would find it difficult to dispose of."t 

* The solicitors were all appointed by Lord 
Eldon : Lord Lyndhurst always declined to 
make any other but a barrister a Commissioner 
of Bankrupts. - 

t See a report of the meeting in the City, on 
the subject of the Bankrupt Commissioners, in 
the SurPLBMENT, page 8. 



tolerated the system, can only with iuatice 
be censured. For these reasons, then, it 
appears to us, that to deprive them of their 
commissionerships, and give them no com- 
pensation whatsoever for offices which they 
accepted on the understanding that they 
were to hold them so long as they pleased, — 
this, we confess, appears to be a manifest 
act of injustice. We can conceive it to be 
right to abolish a mere sinecure office and 
allow its holder no compensation whatso- 
ever ; but we see no right the legislature 
has to induce a man to take the duties of 
an active office on the understanding that 
he is to hold it for life, and then to turn him 
off without any thing in exchange. There 
are several rumours afloat as to this subject. 
It is said by some, that no compensation 
whatever will be given ; by others, that 
each Commissioner will have a compensa- 
tion of 200/. a-year allowed him ; and there 
is a third rumour, that this compensation 
will be given to no Commissioner appointed 
by Lord Lyndhurst. The first of these we 
have already considered. The third we do 
not believe for one moment; these last 
mentioned Commissioners did not accept 
their offices on an understanding different 
from their seniors, and we cannot think that 
the present Chancellor would propose any 
scheme so illiberal towards his predecessor. 
The second proposal appears also open to ob- 
jection. The sum is too large. We have 
heard Commissioners firequently declare, 
that their offices were hardly worth this 
sum. We think that tliey should be well 
satisfied if they obtained one half of this 
sum by way of compensation. A more 
effectual plan, however, than this may be 
proposed. Whatever the substituted sys- 
tem may be, let the Commissioners be con- 
sidered m effecting it : their services must be 
found to be valuable. Amongst the whole 
seventy-five Commissioners, five or six may 
be found who will probably make the most 
competent judges that can be found : other 
necessary officers must be appointed; let the 
offer of these situations be first made to the 
present Commissioners; if they accept them, 
the expenses of compensation will be saved; 
if they refuse them , there will be great j ustice 
in withholding it. To such Commissioners 
as such offer shall not be made to, moderate 
compensation should be awarded. 

We shall now consider the projects which 
hav&been proposed to be substituted in the 
place of the present sptem. We are only 
aware of two : the first is, to separate the 
jurisdiction over bankruptcy entirely fh>m 
the Great Seal, and to constitute an inde- 
pendent court, which shall have cognizance 
m all matters relating to this subject, with 
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an 9fpeal to the House of Lords; the 
other iSy to abolish the present lists of com* 
missioners, and to appoint five or six fresh 
comnussionersy who shall sit constantly du* 
ring the whole year, and from whom there 
shall be an aj^al, as at present, to the Lord 
Chancellor. 

Of these two we greatly prefer the former. 
The latter plan appears to us to be open to 
many of the objections which are made to 
the present Sjwtem, without its advant^es 
of detaiL It will be almost impossible for five 
or six men, sitting in a public court, to wade 
through long accounts, or master the proof 
of debts item by item. The business will 
therefore be probably conducted with less 
ability than at present ; and the appeids to 
the Lord Chancellor will thus be more fire- 
quent than they are at present* The arrears 
of the Court of Chancery by this plan will 
be increased, instead of being diminished. 

The former plan is to constitute a dis- 
tinct court, to be called ^ the High Court 
of Bankruptcy." The judges to be first 
selected should be the most eminent of the 
present Commissioners ; and the place both 
m the salary and in the importance of the 
office, should be made valuable and conspi- 
cuous. Three Judges would probably be 
sufficient, together with five Masters in 
Manknqdcjff to whom all matters of account 
and other details which could not be con- 
sidered conveniently in court, might be re- 
ferred. There should be but one appeal 
firom this court which might be to the equity 
side of the Exchequer, or to the House of 
Lords. This last plan would entirely re- 
lieve the Court of Chancery firom one great 
drag upon its utility. It can in &ct never 
be an effective court until this great source 
of delay to its other business be diverted 
into other channels. 

We have thus taken a hasty view of the 
existing state of this important question. 
We await the statement of the Lord Chan- 
cellor on the subject with great anxiety; and 
on learning his pun, we shall take the liberty 
of discussing it at length. 

TO THE LORD CHANCELLOR, 

OH HIS PROJECT FOR ESTABLI8BING LOCAL COURTS. 

LETTER III.* 
Obfectioju to the DetaUt of the Measure, 
My Lord, 

I SHAi«L now address myself to the de- 
tails of your Lordship's measure, and I 
hope to be able to compress all my most 
important objections to it into the pre- 
sent letter. It fq>pears to me that, even 

* See the two former letters, ante^ p. 1 45 and 
lt7. 



If the principle of the measure were 
good, if it were suitable to England and 
the present times, that as it now stands 
it cannot be carried into practical oper- 
ation. I am willing to admit that no 
better plan can be devised. It may be 
true, that however imperfect this mea- 
sure is, it is less open to objection 
than any other that has been, or can be, 
proposed; but I am anxious to impress 
upon your Lordship that the bill, as it is 
now presented to the House of Lords, 
cannot effect the objects which you desire. 
These objects are simply as follow: — 
You allege that the superior courts are at 
present so overburdened by business, that 
the judges are unable properly to attend 
to their duties ; that justice is deferred, if 
not altogether denied, by the unfrequent 
holding of the courts in the provinces of 
England; that the system of appeals is 
ruinous and perplexing; that some plan 
must be devised by which causes may 
more easily and speedily be tried : and you 
propose a plan for establishing local judi- 
catures throughout the country, which will, 
in your opinion, remedy these evils. If 
it does not remedy these evilsy it can, of 
course, have no merit whatever. If justice 
cannot be obtained more speedily by its 
means, its inutility will at once be ad- 
mitted. Permit me then, my Lord, to 
examine the details of the bill with this 
view; as I hope to show, that even in 
these points (which seem in the argument 
of the propriety of the measure to have 
been assumed), the plan which your Lord- 
ship proposes will place the suitor in a 
worse situation than he stands in at pre- 
sent. I have already hinted at the incon- 
gruous and extraordinary duties which 
your Lordship's local judges will liave to 
perform, {ante^ p. 146.) I will now par- 
ticularise them. Every local judge ap- 
pointed by your Lordship must fulfil the 
functions of nine distinct judges, that is to 
say) 1 . Judge in Ordinary s Court ; 2. Judge 
in Ordinary's Small Debt Court ; S. Judge 
in Ordinary's Legacy Court; 4. Judges in 
Ordinary's Arbitration Court ; 5. Judge in 
Ordinary's Reconcilement Court; 6. Judge 
in Court of Oyer and Terminer ; 7. Judge 
in Court of Quarter Sessions; 8. Judge in 
Court of Gaol Delivery; and 9. Judge in 
Assize Court sitting to hear Appeals from 

himself* 

Now, my Lord, is not a smile necessarily 
provoked by this list of offices ? Does not 
the absurdity of this part of the plan flash 
on every person's mind capable of consider- 
ing it with attention ? Can it be carried 
into practice ? Imagine for a moment that 
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the bill has become an act, and is in full 
operation throughout the country. Clothe 
these ideal judges with flesh and substance, 
and then imagine the drollery of' these 
ii(ltv judges assuming, harlequin-like, nine 
different characters in the course of a day. 
How are they to be distinguislied? How 
are they to be addressed ? A suitor must 
first ascertain in what character they are 
pleased to appear, before he can satisfac- 
torily apply to them. Indeed, although this 
part of the subject can with difficulty be 
treated gravely, it appears to me to present 
a formidable difficulty to tlic practical ope- 
ration of the plan. 

If the duties of the judges are unlimited, 
so also are their powers. I shall not go 
tlirough these in detail. It will be suffi- 
cient to say, that they have at least all the 
powers of the judges of the superior courts 
with infinitely less control upon the exer- 
cise of them. But I shall advert to two 
peculiar kinds of authorities that are in- 
trusted by your Lordship's bill to the 
judges whom it will call into existence, 
which appear to me of a very dangerous 
and extraordinary nature. 1. The power 
given to the judges (s. 80.) to send all 
doubtful cases to superior courts of law 
and equity. 2. The power to the judges 
(s.27.) to recommend the parties to have 
their causes tried by him, and not by a jury. 

1. We must, my Lord, take men as 
they are, and I fear he must think far too 
highly of human nature, who supposes 
that unlimited power given to public func- 
tionaries will not be frequently abused. 
I will ask your Lordship, then, whether tliis 
power of sending a cause to a superior 
court, may not be frequently abused? 
I might put a hundred cases in which this 
would be probable; but I have another 
question to ask, which may perhaps be 
more pertinent. Will not this power de- 
feat the object of your Lordship's bill? 
Tliat object, If it have one, is to remove, 
or at least to lighten, the business of the 
superior courts, not to throw upon it the 
burden of deciding all the most difficult 
cases which occur tifiroughout the kingdom. 
According to this clause, a judge may force 
the parties into the superior courts ; though 
the object of your bill is to relieve them from 
the necessity of appealing to them. You 
assert, my Lord, that the expense and de- 
lay of tlie superior courts is so great, that 
people prefer leaving their injuries unre- 
dressed, rather than apply to them ; and as a 
remedy for this alleged evil, you bring in 
a measure which forces them, whether 
ihey will or not, into those very courts, 
with the additional expense and delay of 



having had their causes first tried by the 
inferior court. By your bill, the discretion 
is given to the judge, not to the parties : 
whenever he sees any difficulty (and how 
many will he not see?) he may send the 
case either to a coUrt of law or of equity ! 
He may say, ^' You have chosen to apply 
to me for cheap law, — I am unable to 
give it ; but FU not let yon off; I must 
satisfy my mind by takii^ the opinioa of 
the superior court: ana although you 
might never have gon& there yourselves, 
yet now go you riudl for my satisfectien !" 
This power will be intrusted to every 
local judge to be appointed by your Lord- 
ship's bill. It is no answer to this to say 
that the power will not be so exercised. 
It may he thus exereisedj and will too, in 
all probability ; and this is quite sufficient 
for my argument that the biU as it stands 
at present cannot pass. 

2. Then comes the power of dispensing 
with a jury. The judge may recommend 
the parties to dispense with a jury ! We 
know what weight a recommendation of 
this nature has. We. see a similar recom- 
mendation by a judge constantly given to 
parties to go before an arbitrator, and we 
know the effect too welL It generally 
forces the parties before an arbitrator, and 
often contrary to their better opinion. A 
similar effect would attend this other recom- 
mendation. The parties would frequently, 
if the recommendation came from the 
judge, be forced to dispense with a jury. 
Tliis bill is, in fact, the first blow aimed at 
trial by jury. It is a covert attack upon 
this institution, which we ore not as yet 
prepared to abandon. The measure sanc- 
tioned by your Lordship vrill thus intrust 
powers the most unusual and extraordi- 
nary into the hands of these local judges; 
powers intrusted to no other judges in the 
country-; powers which would be danger- 
ous in the hands of the learned persons 
who preside in the superior courts, con- 
trolled as they are by public q>inion, and 
guarded in every quarter ; but which in the 
hands of inferior men in distuit parts of tlie 
kingdom, unawed by the press, unfettered 
by direct observation, and unin^uenced by 
superior abilities, might be employed as a 
constant engine of oppression and injustice. 

Permit me next, my Lord, to enquire a 
little into the other details of the plan. 
Notwithstanding that the iudges are over- 
burdened with duties, as has before been 
shown, they have the further difficulty 
thrown upon them of having to dispose of 
their business in three different methods, 
according to the amount to which it relates. 
Thu«5, suits of 5/. are to be tried in one 
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way, suits of lOf. in another, and suits of 
100/. in a third. Then again the judge 
has the duties of a Httle circuit to attend, 
{a circuit, by the bye, which no respect- 
able barrister can follow,) a circuit which 
seems to have al) the defects, and none of 
the advantages of the existing circuits. 
And here it will be proper to reiterate an 
objection which has been made by all per- 
sons who have considered the bill. It is 
this, that instead of administering justice 
*' at every man's own door," &c. in many 
places it will be less frequently administered 
than -at present. Unless I had read the 
bill I confess I could not have believed it ; 
but the fact is so. In one of the counties 
specified (Kent) the number of towns to be 
visited by the judge in the course of the 
▼ear is nine (ss. 2. & S.) ; to one of these 
he is to go four times a year, to three of 
them twice a year, to the other Jive^ only 
mux a year y so that these five towns will be 
worse off than before the change, as they 
had, according to the existing arrangement 
of the circuits, at least an administration 
ef justice twice a year. This, then, is the 
hai^y plan for the supply of frequent and 
speedy justice ! It is to be a sort of annual, 
raised from an inferior soil, and producing a 
bad and bitter fruit. If your Lordship's 
measure has not expedition in it ; if it does 
not effect the objects which it is assumed 
to effect ; if it does not redress the alleged 
evils of the delay of the superior courts, 
what is its merit ^ How can it be defended 
for one moment ? I may here also allude 
to another difficulty in this part of the sub- 
ject. The bill must assume that both the 
parties live in thesameplace; or the advan- 
tage of ^ bringing justice home to every 
one's own door" does not apply. Now this 
is notoriously not the case. In many cases 
the parties live fm asunder, and it is ob- 
viously much more generally convenient 
for them to come to some central spot, 
than it would be for them to come to one 
that was not central. Thus it has been 
shown, I think, that the iT^ustice which 
will be administered by the bill, will be on 
the average less speedy than at present. 

Take any portion of the details of the 
bill, and it wUl be seen that they are preg- 
nant with evil. Thus, by way of'^expediting 
business I suppose, a party in any of the 
different courts may have 46 days* delay, 
if he chooses, before the cause comes on 
for trial (sb. 16, 17 & 18), a longer period 
than is now allowed in the courts of com- 
mon law. The payment of judges and 
other officers of the court by fees has con- 
stantly been declared to.be bad in principle 
and worse in practice. How, according to 



your Lordship's measure, are the judges 
and officers to be paid ? In a great measure 
by these very fees. 

1500/ to judge, and 500/. to be made vp 

BY FEES. 

400/1 to registrar, and 300/. by fees. 

100/. to clerk and 100/. by fees. 

Judges, registrars, and clerks all paid by 
fees ! all the officers o£ the court having a 
direct interest against the suitor ? These 
persons must not be men but angels, to 
resist all these accumulated temptations!^ 
Unfortunately, my Lord, for your own bill, 
you have been endeavouring to prove all 
your life, and have established, tnat irre- 
sponsible power will be abused; that in 
particular, local judges are not immaculate ; 
that they have not answered and cannot 
answer; and that to pay judicial officers in 
a manner which will make it their .interest 
to delay rather than to expedite business, 
or, in other words, to pay them by fees, is 
to poison the very sources of justice. This, 
my Lord, you have proved to the convic- 
tion of all, and your own arguments form 
the great obstacle to the passing of your 
own measure. 

In the same manner, my Lord, you have, 
in my judgment, retained all that was evil 
in the present system of administering 
justice, and to have linked it all together. 
All that is at once bad and inapplicable to 
giving the measure a chance of success 
seems collected in your Lordsliip^s bill ; 
and it appears to be for this reason only 
that you retain the cumbrous system of 
special pleading in a court where it will be 
perfectly useless. 

A word now, my Lord, on another most 
important part of your Lordship's measure. 
There are three appeals contemplated by 
the bill, independent of the power before 
alluded to, which the judges have to force 
the parties to appeal to the courts in 
Westminster Hall. I. An appeal from the 
judge in his character of arbitrator, to 
himself as judge in ordinary. 2. An ap- 
peal from a judge in ordinary charging a 
jury, to himself without a jury. 3. An 
appeal from him to a judge of nisiprius 
at the next assizes, or in some cases to 
the courts of Westminster Hall in the first 
instance. Now, my Lord, permit me to say 
that with this chance of appeal hanging 
over them, people will not enter these 
courts. It will be merely adding expense 
to expense. You cannot force suitors to 
try their causes before inferior men ; and 
although they might be content to do so in 
some instances, if the expense were limited, 
yet they will never do so while under the 
present bill it is unlimited. In this, as in 
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other instances, the plan seems to defeat 
itself. 

It is useless to call this a new measure ; 
it is an old measure in a new and worse 
shape, which has already failed in every 
country . in Europe, Local courts have 
fallen into desuetude* because thej do 
not suit the present period, and for no 
other reason. It is merely human nature 
to prefer the opinion and judgment of a 
man whom he aoes not know, rather than i 
one with whom he is familiar. I repeat, 
with perfect confidence, that wherever 
any approach to your Lordship's measure 
has been tried, it has failed. 

The expense of your Lordship's plan I 
do not particularly dwell upon ; I ^dmit, if 
it had a reasonable chance of being ef- 
fectual, this is not entitled to very great 
consideration. But it must be remembered 
that the expense is very considerable and 
that it will form a constant burden upon the 
country ; and be continually increased by 
pensions and retired allowances. But if the 
expense, in the opinion of many, is to be 
entertained, even on the presumption tliat 
the bill would be effectual, will it not be 
intolerable if it entails a positive evil upon 
the country ? particularly at a time when 
three new judges have been appointed, 
with large salaries, to meet the mcreased 
business of the courts. 

The plan of trying the measure in two 
counties only appears to me very fallacious. 
It has been shown that in those selected 
the measure cannot be fairly proved f; 
but if I allow this, it appears to me that 
the plan is still very likely to deceive It 
may be possible to select two men who are 
perfectly fit for the situation of local judges; 
and this great olnection may in this in- 
stance be removed. The establishment of 
two local courts cannot, of course, have 
tlie injurious effect on the profession which 
I pointed out in my second letter. The 
measure, in fiict, cannot be tried until it is 
in full operation. Its good or its evil 
cannot be ascertained by applyii^ it to 
two counties. It must be opposed in the 
threshold and not be permitted to take 
root in the country. 

I have not, my Lord, by any means 
exhausted the objections which have sug* 
gested themselves to my mind on the con* 
sideration of your Lordship's measure. 
I have, however, seen no answer to those 
wliich I have imperfectly urged ; and when 
I find them refuted I shall be prepared to 
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State others. In the mean time, with the 
greatest respect, 

I have the honour to be, 
My Lord, 
Your Lordship's most humble Servant, 

A BARRISTER. 



DISTRICT REGISTRY. 
To the Editor of the Legal Observer. 

SiH, 

I HAVE, during a period of two months, 
hoped to see something advanced in the 
Legal Observer either in the shape of 
argument or remark, with reference to the 
propriety of establishing a district or 
local, in contradistinction and in preference 
to a METROPOLITAN register, as suggested 
by the real property commissicmers, and 
having been disappomted, I have taken the 
liberty of forwardmg to you in their crude 
and ill arranged state the thoughts that 
have suggested themselves to me during 
this present morning whilst reflecting on 
the comparative advantages of a local or 
metropolitan register. I hesitate not in 
giving the former a preference, because I 
conceive both authority and argument are 
in its favour ; for if we examine the long 
interval of time which elapsed between the 
su^^stion of a general register by that 
pro&und real property lawyer horaSakf 
m 1652, and the year 1816, when Mr. Ser- 
jeant Onslow introduced a bill into the 
House of Commons for the purpose of 
establishing a general register, we shall 
find a district register had uniformly the 
preference given it by all writers on the 
subject. In addition to this authority we 
have the opinions of Messrs. BtUkr and 
HumphrieSy which, united with those of 
nearly all professional men in the country, 
and the majority of those of the professioo 
in town, who have been examined by the 
real property commissioners (see the lad 
real property oommissUmers^ rqwrt^^ form a 
perfect host of authority in fiivour of a 
district register. District registers have 
been adopted by foreign countries because 
they are less expensive to individuals, and 
occasion less delay than a metropolitan 
register ; — that they are less expensive to 
individuals, is, I believe, universally ad- 
mitted; — that they occasion less delay 
will surely not be doubted, when we con« 
sider the vast number of places and villages 
in England and Wales, through or near 
which a public conveyance is rarely if 
ever seen to run. Under the head ''as^wMSt" 
in their last report the commissioners ap- 
pear to me to have made reference, not to 
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the rule, but to the exception to the rule ; 
lor at the conclusion of the second long 
paragraph they express themselves thus, 
** It is only in transactions of very small 
amount that these expenses (alluding to 
the expenses of registering) would be at 
all felt. ' Now, sir, I would ask the commis- 
sioners if purchases of small amount do not 
far exceed in number those of large amount? 
and refer them for a proof of the affirm- 
ation to the sti^mp office returns ; — if this 
be the case, surely the welfare and con- 
venience of so nmnerous and respectable 
a body of men, as the yeomanry and the 
merchiuits of second degree in this country 
ought not to be n^lected, forming as they 
do the bulwark of old England. Granting, 
for the sake of argument, that a district 
register would in a trifling degree be more 
expensive to the country at large but less 
so to the small landholders than a metro- 
politan register, which ought we to choose ? 
The former, certainly, inasmuch as that 
would on the whole be the least oppressive 
•to all. It is supposed that about 240 deeds 
will require registering dailv if a metro- 
politan register be established; and the 
commissioners state that the number will 
gradually increase : what then must be the 
dimensions of the structure required for 
the deposit of the deeds ? — I presume an 
wea as large as Lincoln's Inn Fields would 
not be considered too spacious, since the 
Register Office in Dublin, which is not 
thought too large, and where only 90,000 
deeds are annually registered, is larger 
than Lincoln's Inn Hall. Another dif- 
ficulty presents itself, viz. where is a plot 
of ground sufficiently central and of ade- 
quate extent to be procured? and when 
obtained, what will be the price of it ? I 
Bincerely hope this projected leviathan 
may excite at a future day as much ad- 
miration as it now elicits surprise : — only 
think of SOO deeds daily and 1,000,000 
annually registered, and at length too ! ! 
Perhaps some of your learned contributors 
win inform us how the entry of so many 
deeds is to be effected in one day ; whether 
several clerks are to write in the same 
book at one and the same moment, or 
whether in different books; and if the latter, 
how is the delay to be remedied which 
will arise to parties who are anxious to 
consult the register whilst the books are 
being bound ; for persons will hourly re- 
quire a knowledge of the deeds transmitted 
WT registry. 

I can discover little objection to a local 
register of smaU divisions, accompanied 
ivith a controlling and superintending head, 
similar in plan to the Stamp or General 



Post Office m town, and embhielng both 
concentration and distribution as perfectly 
as they do. In the event of the adoption 
of such a system, the individual presiding 
over it in town could settle and regulate 
the practice in the branch establishments 
from time to time as occasion required, 
and receive indexes from the country, to 
which reference might be made at a very 
trifling expense, and with the greatest 
facility, by the agents in town. No ob- 
jection, I imagine, would exist to solicitors 
acting as registrars in the country, subject 
to some of the qualifications and regu- 
lations proposed by the commissioners. In 
the event of a metropolitan register being 
established, the same learned contributor 
will probably inform us who is to be held 
responsible for the searching of the re- 
gister; and whether fees are to be paid 
both to the solicitor in the country and 
his agent in town, in respect to transac- 
tions of minor importance, and in which the 
agent in town nou^is never either consulted 
or concerned. I am supposing government 
would not be made responsible for the 
laches or neglect of the clerks, which 
I think very probable, notwithstanding the 
suggestions of the learned commissioners. 
Should any professional gentleman choose 
to answer these few general remarks, and 
at the same time inform me why the com- 
missioners have omitted to consider the 
details of a district register, and have 
treated its advocates thus contumeliously, 
I will, if present occupations permit, endea- 
vour to reply to him m one of your future 
numbers of the Legal Observer. 

Leguleius* 
Inner Temple^ Jan* 17. 1831. 



^ REVIEW. 

A Esview ff the Ohjectums taken by ** an 
Observer " and by Mr, Raines to the 
Lord Chancellars Bill, far the Establish- 
ment of Courts of Loccd Jurisdiction. 
With a brief Account of the Local Courts 
of France; and an Appendix, containing 
a Copy of the BilL By Michael J. Quin, 
Esq. of Lincoln's Inn, Barrister at Law. 
London. 1831. Henry Butterworth, 7. 
Fleet Street. 

The larger portion of this pamphlet consists 
of a reprint of the Bill of the Lord Chan- 
cellor, the substance of which we gave in 
three pages of our first number, (pp. 9 — 1 1.) 
It was useless, therefore, to reprint it. The 
other, and we are afraid, we must say, less 
viduable portion consists of Mr. Quin's ob- 
servations upon the bill. Indeed) after at- 
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ientivelj reading them, and giving the 
learned author great creditYor his fancy and 
originality in calling **the history of vaccin- 
ation *' *' that real reformer and beautifier of 
the human race/' p. 1.; in saying, Uiatthe 
reform in the laws is "an Augean labour ;" 
and (pursuing his own savoury metaphor) 
observing, " that there can be no harm in 
cleansing the stalls in which the goats are 
kepty leaving to the commissioners (of com- 
mon law) the care of those occupied by the 
the oxen," p. SO; after having been satis- 
ed of his inability as a translator, by his 
extract from the " Institutions Judiciaires," 
of M. Rey, whom he amusingly distinguishes 
as " M. Rey of Grenoble,' p. 6.; we say, 
after doing all this, we were not at all con- 
vinced by the reasoning of Mr. Quin that 
this measure is a proper one. 

If the Bill for the introduction of Local 
Courts should pass, we find it is Mr. Quin's 
intention to send to the press a Manual of 
Practice for tliose Courts, " most of the ma- 
terials of which hehas already collected and 
arranged." The Practice is ready, if the 
Courts are not ! The writing tlie Practice of a 
Court before it is established appeared to us 
a litUe amusing ; a sort of legal putting the- 
cart-before-the-horse ; a forensic Hiberni- 
cism. It reminded us a little of the married 
lady who bought a brass plate with the name 
of Jones upon it, because if she were left 
a widow and married a gentleman of that 
name it would be so very handy ! But let 
this pass ; and let us see now Mr. Quin sup- 
ports his side of the question. With refer- 
ence to the objection made to the Lord 
Chancellor's measure, that it is unsuited to 
England, Mr. Quin argues in a very in- 
conclusive manner. " When we talk of the 
genius of a people, we naturally go back 
to the practice of their ancestors, in order to 
discover, as far as we can, what that genius 
is with reference to any particular branch of 
their institution ;" and he continues thus — 

<^ But if we may believe the authorities upon 
the subject, the ancient Germans, from whom the 
Franks, as well as the English, are said to derive 
their origin, were long accustomed to have the 
usual acts of government, comprising those of 
a judidal character, performed by the mass of 
freemen assembled under the presidency of 
elective chieftains, though, in civil cases, the 
magistrates sometimes decided without popular 
asdstance. The Germans had frequently re- 
course to arbitrators of their own choice, and it 
was a rule^ that no matters in litigation between 
private parties should be brought before the 
people or the magistrate, unless it was found 
impossible to agree upon a choice of arbitrap 
tors." 

So that according to Mr. Quin it is quite 
sufficient to establish that our Saxon ances- 



tors had a particular institution to prore 
that it wiU suit England exactly. Now 
Caesar tells us that our ancestors had their 
wives in common* ; this is not, however, 
precisely according to an Englishman's pre- 
sent taste. This argument cannot be gravely 
treated. 

Mr. Quin then ffoes to France : before 
the Revolution and the institution of local 
courts, he says, '* the judicial seats were 
an affair of property, and saleable like any 
other patrimony," p. 8. He then goes on to 
say, that the judicial grievances of France 
were removed by the law of the 24th of 
August, 1790. 

" The cumbrous scafiblding of distinct juris- 
dictions was prostrated; hereditary mi^tracy 
was abolbhed; the cleray were altogether 
most properly deprived oi ecclesiastical juris- 
diction in temporal af&irs; the sale of judicial 
offices was suppressed ; the jurj was introduced, 
or rather restored, although confined at first to 
criminal procedure, and justice was literally 
brought home to every man's door, by a well* 
organized system of admioistration, which, for 
its simplicity and efficacy^ and its attention to 
the interests of the people at large, almost de* 
serves to be called patriarchal.*' 

Now all we have to say upon this is, 
that it may be all very true, but it has no 
application to tlie present question. *< Ju- 
dicial seats" are not << saleable** in this 
country. << The cumbrous scaffolding of 
distinct jurisdictions," would be set up in- 
stead of beinff prostrated by the Lord 
Chancellor's bill : the trial by jury already 
exists. The climax of the learned author 
may be a very pretty climax, but we do not 
see its application. 

The author then gives us a very incorrect 
account of the local jurisdiction of France ; 
in fact, however valuable these institutions 
may be, even according to Mr. Q.'sstatement 
they totally differ from Lord Brougham's 
plan. It were easy to show this ; bat the 
author, we are persuaded, would himself 
admit it. 

Mr. Quin next gives us the details of the 
Chancellor's able speech on the subject, 
the necessity of which we do not see, as 
they have been frequently before the pub- 
lic in many other works. 

The work then combats certain arguments 
used by the ^* Observer," and Mr. Raines, 
whose judicious pamphlet was noticed in 
our last number. Mr. Quin feels so strongly 
the evil of a Judge always remaining in the 
same town, that he himself proposes ** to 

* '^ Uxores habent deni duodenique inter se 
communes, et maxim^ fratres cum frotribus ct 
parentes cum libcris." Cas. Com. lib, v. 
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eet rid of it by a clause in the bill direct- 
ing tile Judges in ordinary to change their 
circuits every two years, or <^tener, if ne- 
cessary ! " He does not tell us, how 
this is to be done, nor does he enter into 
the calculation of the number of Judges, 
who would think the county of Rutland the 
field in which they could best serve their 
country. 

Mr. Quin's present opinion of the bar, 
and the effect of the bill upon it, is quite 
amusing. Its great benefit^ according to 
him, would be the introduction of the Irish 
school of eloquence into this country. 

*'At present," he says," a barrister who aspires 
to emiDence in his profession must, for three or 
four yearSf at least, loose all recollection of those 
studies which enlaree and embellish the mind, in 
order to imbibe the technicalities of our me- 
chanical system of special pleading. For many 
years afler he is called to the bar he may be in 
active business, without having an opportunity 
of even ooce addressing a juiy. In Ireland, the 
practice is diffeient; the junior for the plaintiff 
diere being uniformly chaiged with the duty of 
replying to evidence. But before a junior, in 
England, can expect to be placed in a similar 
situation he must have dispossessed himself of 
the spirit of eloquence, if ever it visited his in* 
tellect, and have forgotten not only the graces 
of elocution, but even the common proprieties 
of diction. Experience may, afterwards, pro- 
vide him with the common-places which we 
daily hear in our courts of justice ; but, unless 
his be a bold, as well as a gifted mind, beyond 
a tame mediocrity he never can ascend. The 
new courts, on the contrary, are, in no respect, 
calculated to stupi^ and degrade the intelli- 
gence that has once freouented the haunts of the 
ucadem}', and drank ot the sacred fountains of 
ancient poetry and eloquence." 

The beau ideal of Mr. Quints court of 
justice appears to be a debating club. The 
preamble of the bill, according to him, 
should run, " for the encouragement of 
long speeches, metaphors, and classical 
imagery," be it enacted, &c We confess 
we are not of his opinion. The juniors 
have ample opportunities at. sessions for 
declaiming to weir heart's content. The 
love of true eloquence has not declined, 
God forbid ! but sonorous nonsense is no 
longer effective. 

We have now gone through the few ar- 
guments used by Mr. Quin. They appear 
to us to be very unsatisfactory; we are 
willing, however, to ascribe them rather to 
the. badness of the cause than its defender; 
and we do not see any thing in the pamphlet 
either to make us change our opinion, or to 
prevent us from assuring our readers that 
we shall soon have to congratulate diem 
on the defeat or withdrawal of the bill for 
the cstablisluuent of Local Courts. 



EXPENSE OF LAW PROCEEDINGS. 

rEES or BEABCHINO FOa J0DGHENT8, &C. 

Sia, 
At a time when the expense of law proceedings 
is a favourite topic, and the uninformed and the 
prejudiced pour out the " vialsof wrath " upon the 
devoted heads of professional men, every attempt 
to show where abuses exist, or to point out how, 
without injustice to any one, expose may be di- 
minished, must prove of some service ; even if it 
extend no further than to. show the true state of 
the case, and exonerate the lawyer from the un- 
founded aspersions so liberally dealt out against 
him. I have, therefore, to crave your attention 
to the following remarks on one unjustifiable 
source of expense; and, I think, you will agree 
with me that it ought to be remedied without 
delay. 

In many instances,— in the investigation of 
titles particularly, — it becomes necessary to 
search for judgments at the offices where they 
are registered, often for so long a period as twenty 
years. For so doing the attorney is charged 4^ 
per term ; which, in long searches, amounts to a 
considerable sum. And for what is this de- 
manded ? The most zealous defender of existing 
abuses could furnish no just ground for the 
charge. The attorney has all the labour, all the 
responsibility ; nay, so far is this carried, that he 
is even obliged to reach down the books from 
the shelf. If the officers made the searches, and 
were responsible in case of error or negligence, 
and if the offices in question were supported by 
means of the sums so paid, and bv their means 
only, I admit that no objection coufd be made to 
a reasonable remuneration. But let it be remem- 
bered, that the entry of these iudgments has been 
amply paid for be/ore ; namely, at the signing of 
them. Surely it cannot be thought too^ much 
to allow the attorney the privilege of having re- 
course, without a fee, to documents for the exist- 
ence and preservation of which he has previously 
paid. In the Prerogative Office, proctors are 
allowed to search for and examine wills, &c., 
free from charge: a similar permission should 
be extended to attorneys in the Common Law 
offices. 

I have instanced searches for judgments, be- 
cause I believe they more frequently occur in 
practice, and are more productive of expense, 
than searches for other information. These last, 
however, are not the less subject to the forgoing 
remarks, and an alteration is equally needed. 
Every professional man,who considers the various 
fees which he is obliged to pay during the pro- 
gress of business, and for which little or notning 
IS done by the officers, will be clearly convinced 
that, by a right application of the ^ besom of de- 
struction," great practical ^ood would result to 
the profession and the pubhc, — very unlike that 
which it is pretended to accomplish by the wild, 
imaginative theorist, who 

**' Leads to bewilder, and dazzles to blind.'* 

All that need be remedied^ lies, comparatively, in 
a nut-shell ; but few things are begun at the right 
end. 
Should you deem this worthy of insertion in 
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year atefbl hebdomadal, I shall take an early 
opportunity of resuming the subject ; 
And remain. Sir, 

Yours most obediently, 

F. W. G. 



PUBLICATIONS ON REGISTERING 
DEEDS OF LAND. 

As the subject of compulsory r^istra- 
tion of conveyances is undergoing much 
public discussion, and is of considerable 
importance in connection with the real pro- 
perty of the coimtry, it may be useful to 
remmd those who feel interested in the 
question, that it has been repeatedly agi- 
tated in England for the space of nearly 
two hundred years. This fact will appear 
from the following account of old treatises 
expressly written at different periods for 
and agamst the measure* They should be 
perused, to ascertain the opinions of men 
of other days, and their theories and reasons 
compared with those which are now pro- 
pounded. A contrariety of opinion has 
ever existed on this subject ; and when it 
shall have been again fairly and impartially 
canvassed, we do not know that mens 
judgments will approximate nearer to 
unanimity than heretofore. 

1. Propoadons for recording and registering 
of Deeds and Conveyances, &c. by Wm. Leach. 

4tO. 1651. 

s. Reasons against the Bill for County Re- 
gisters of Wills and Administrations, and pre- 
venting Delay in Chancery and Common Law, 
with Tables of Fees and short Forms of Decla- 
rations, &c. 4to. 165.7. 

5. Seasonable Proposals to the Nation con- 
cerning a Register of Estates in this Kingdom. 
4to. 1669. 

4. The pretended Perspective Glass; or, some 
Reasons of many more that might be offered 
against the purposed Registering Reformation. 
4to. 1671. 

5. Reasons and Proposals for a R^;isteiy or 
Remembrancer of all Deeds and Incumbrances 
of real Estates to be had in every County, as 
well for Sellers and Borrowers, as Purchasers 
and Lenders, &c. by John Philpot. 4to. 1671. 

6. Reforming Rq^istry; or a Representation 
of the verv many ^Oschiefs and Inconveniences 
which will unavoidably happen by the needless, 
chargeable, and destructive Way of Registers, 
proposed to be erected in every County of 
England and Wales, for recording of all Deeds, 
Evidences, Mortgages, and whatsoever may 
incumber the Sale or Settlement of Lands not 
being Copyholds, &c. by Fab. Phillips. 4to, 
1662 and 1671. 

7. Treatise, shewing how useful, safe, reason- 
able, and beneficial, the inrolling and registering 
of all Conveyances of Lands may be to the In- 
habitants of this Kingdom, by Sir Matt. Hale. 
4to. 1694, reprinted 6vo. To which is pre- 
fixed the Draught of an Act for a County Re- 
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ffater by the Lords CommissionefB WhHelodL 
and Lisle, Lord ChtdT Baron Lme, &c. and is 
intitledTwo Tracts on the Benefit of rcgiiCieriiig 
Deeds, &c. 1756. 

8. Proposal for erecting County Regpbten for 
Freehold Lands, by £. B. 1697. 

9. Instructions for registering Deeds, Con- 
veyances, Wills, and other Incumbrances affects 
ing Estates in the County of Middlesex, with 
Ptecedents of Memorials] of every Kind, by 
Wm. Ri^e. 8vo. 1778. 

10. Impartial Thoughts upon the beoefidal 
Consequences of enrolling all Deeds, Wills, and 
Codicils, affectine Lands^ throughout EUiglaod 
and Wales, including a Draught of a Bill pro- 
posed to be brought into Parliament for that 
Purpose, by Fra. Plowden. 8vo. 1789. 

11. Observations on the Statutes for register^ 
ing Deeds, with a Collection of Cases upon 
those Statutes, with Instructions, Precedents, 
&c., by John Rigge. 8vo. 1798. 

IS. Observations on the amended Bill now 
depending in the House of Commons for the 
registering and securing of Charitable Donations 
for the Benefit of Poor Persons in England, 
by A. Highmore. 6vo. 1809. 

13. Letter to Wm. Wilberforce, Eso. M. P., 
relative to the Second Bill introducea by him 
to die House of Commons, and ordered to be 
printed 19th February, 1810, for registering 
Charitable Donations, by A. Highmore. 8vo. 

1810. 

14. Essay on registering Titles of Lend, by 
John Asgill. Repnnted in State Tracts, Wil- 
liam 3d, V. 2. 695. 

1 5. Treatise concerning Roisters to be made 
of Estates, Bonds, Bills, &c. with Reasons agunst 
such Rqp;isters, by the Hon. Will. Pierrepoint. 
In Harleian Miscellany, vol. iii. 305. R. 

SUPERIOR COURTS. 

ROLLS COORT. 

All Issues for Trial from this Court will be sen t 
to the Exchequer. 

king's bench. 

BRIBBBY. 

The Attorney-General showed cause against 
a rule which bad been obtained in Michaelmas 
Term for leave to file a criminal information 
against Edward Steward, Esq., and four other 
gentlemen connected with the^city of Norwich, 
for a conspiracy by bribery and corruption to 
procure the election of Mr. Steward to the 
office of alderman of Norwich. The question 
for the Court was, whether upon the affidavit of 
a party, who on his own showing wa^ a guilty 
participator in the act complained of, their 
Lordships would interpose its authority by cri- 
minal information. The learned counsel sub- 
mitted that they ought not so to interpose, but 
that the parties ought to be sent with their com* 
plaint beibre the ordinary tribunal. 

Keify, on the same side, cited the King 
v. Peach, 1 Bur, 548., which was a charge of 
conspiracy to cheat at a foot-race, and in which 
the Court decided, that the parties being a set 
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of infamoui cheats, they ought not to hiteqpose 
10 behalf' of one cheat against another. 

Skr Jama Scarieii in support of the rule, said, 
The only question was, Wnether upon the affi- 
davit of Lamb, the person who had received the 
bribe, the rule for a criminal information ought 
to be made absolute? The Court were aware 
that it was most difficult to detect ofiences 
of this kind. These things were generally done 
in secret ; and unless the participator was al- 
lowed to come forward as a witness, to prove 
the fact, it would very rarely be brought tiorne 
to the parties. Here the participator nad given 
a detail of the circumstances, none of which 
were denied, and therefore they must be taken 
as true. 

Lord Tenterden C. J. said, The Court were of 
opinion that the rule ought to be made absolute. 
There was a great difierence between the case 
of The King v. Peach, and the present. In the 
present case the ofience was of a public nature; 
m The King v. Peach it was a pnvate cheat or 
fraud, and m\ the individuals there stood on the 
same footing. The ofience, in the present case, 
was one agamst the public policy and justice of 
the country, as afiecting the magistenal office. 
That, therefore, was an important distinction ; 
aud although the application was supported 
solely by the affidavit of the person receiving 
the bribe, the Court could not, unless they saw 
reason to discredit that afficbvit, say that they 
ought not, on that account, to interfere. — 
Tit King V. Steward, Esq, and others. K, B. 
H. T. 1831. 



BATB ABILITY OF GKAY's INN. 

The Court refused an application for a new 
trial on the ground of misdirection b^ Lord 
Tenierden, in a cause, in which the question was, 
whether the Society of Gray's Inn was liable to 
the poor^s rate of the parish of St. Andrew's, 
Holbom, in which, Gray's Inn is locally situated. 
The jury by their verdict found that it was not 
so liable. The alle^ misdirection was, that 
his Lordship had in his observations attached too 
much weignt to certain parts of the plaintifi''s 
evidence.-— &fl^ v. Bardons and another^ K, B. 
H.T. 1831. 



ATTOENBy's BXPBN8E8. 

In an action to recover a sum of six guineas for 
the attendance of the plainti^ an attorney, upon 
a subpama duces tecum in the Court of Common 
Fleas, in a case wherein the defendant was a 
party, after service of the process, application 
was made to the Court to stav proceedings on 
payment of the six guineas. The Court made 
the rule absolute, on condition of the defendant 
payine that amount and ail coses incurred by 
the phdntifil The money not beine paid, the 
cause proceeded to trial, and the plaintiff was 
nonsuited. A rule to set aside the nonsuit was 
granted on two grounds : first, that an attorney 
could maintain an action for his loss of time in 
attending as a witness ; and, secondly, that the 
application to stay the proceedings on payment 
of the nx guineas was a promise of the defend- 



ant to pay. After cause had been shown, and 
thb Court had taken time to consider the case,* 
Lord Tenterden C. J. stated that he and his 
learned brothers had conferred with the other 
Judges, and they were of opinion, that an attor- 
ney had no right of action for his loss of time in 
attending as a witness, althoueh he was entitled 
to recover his expenses. The application to 
stay proceedings could make no difierence, as 
the promise was without consideration. — Ruie 
discharged.^ Collins y.Godefroy^ K,B. H.,l85l. 

XERATuic. — Practice, 

In page 806. of this work, which u to be found 
in No. 13., some obscurity appears to have been 
found in our report from the King's Bench, 
under the head of *^ Practice," in consequence 
of the printer omitting the word ** absolutely." 
It is by the case decided to have been an irre- 
gularity, ^ that the declaration was filed, and 
notice thereof given, before common bail had 
been filed." On reference to the papers in the 
case, we find that the declaration had been 
filed absolutefy, and therefore was an irregu- 
1 ariu, t unless the defendant were an attorney or 
a prisoner J although if it had been filed de bene 
esse^ it would have been none.§ It certainly 
would have been clearer if the word ^ abso- 
lutely" had been printed after the word ** filed ;'* 
but although we had perceived the omission, 
we did not think it necessary to notice it in our 
last Number, as when one speaks of ** filing a 
declaration," without any words of qualification, 
one is understood to mean ^ absolutely." As 
some of our correspondents did not think it 
sufficiently clear, we are happy to avail our* 
selves of their suggestion, and remove what 
seemed to them an obscurity. 



HUSBAND AND WIFB — ALIMONY. 

In an action against a husband for necessaries 
supplied to his wife while separated from him, 
the defence set up was, that the defendant had 
paid to his wife a sum in the nature of alimony, 
which he had been ordered to pay to her by the 
decree of an ecclesiastical Court, in a suit be» 
tween them. The fact of payment by the de- 
fendant was proved. It appeared, however, that 
the cause had been removed from the Court 
which ordered the payment of alimony, to a 
Court of appeal; and no fresh order for payment 
of alimony had been made by the Court of appeal, 
nor had such an order become necessaiy, as the 
defendant had continued voluntarily to pay the 
sum ordered by the Court below. On tne part 
of the plaintiff, it was contended, that as the de- 
fendant was not bound to pay the alimony, until 
a fresh order was made by the Court of appeal, 
the payment could not be considered as a payment 
under the order of a Court of competent jurisdic- 



* Vide Lopes Y.DeTastet, 7 Moore, 120. ;WilSt 

V. Peckham, 4 Moore, 300. ; 1 B. & B* 515.S. C. 

f2 Chit. R. 165. 
1 Tidd, Pr. p. 419. 
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tion» and therefore did not protect the defendant 
against the present action. Taking this to be a 
sound proposition of law, the plaintiff proposed 
to give evidence for the purpose of showing that, 
by reason of a chans^ein the defendant's circum* 
stances, tlie sum allowed his wife in obedience 
to the order of the Court was too small with 
reference to his means. Lord TenUhien C. J., 
who tried the cause, being of opinion that the 
payment must be considered, for this purpose, as 
a payment made by order of a competent au- 
thority, nonsuited the plaintiffi 

Gumetf applied for a rule to show cause why 
the nonsuit should not be set aside. He con- 
tended, that as the defendant could not be 
bound to pay the money without the order of 
the Court of appeal, and as the Court below had 
no longer any jurisdiction in the cause, the pay- 
ment could not rank higher than a voluntary 
payment, and therefore that the evidence he had 
tendered was admissible. He cited Hodgkinion 
and another v. Fletcher^ 4 Camp. 70. 

The Court was of opinion, that the present 
was a case materially distinguishable from that 
cited from 4 Campbell. The payment must be 
taken to have been made under the decree of 
a Court of competent jurisdiction, and therefore 
the defendant was protected by it. The nonsuit 
was consequently right. — EtUe refuted. — Wilton 
V. Carmichael Smith, K. B. H. T. 1831. 



LANDLORD AND TENANT. 

Debt for double rent, under the 11 Geo. 3. 
c. 19. s. 18. On a special case, the question was, 
whether the defendant was liable to double rent 
for a time which had elapsed after he had left 
possession of the premises, without having deter- 
mined the tenancy by notice. 

F. PoUock appeared for the plaintiff. Crou 
Sent, for the aefendant. 

The Court were of opinion, that to whatever 
remedy the landlord might be entitled in the form 
of an action for mesne profits, he was not en- 
titled under this statute to double rent for a 
time during which the defendant did not occupy 
the premises. — Judgment for the defendant, — 
Booth v. ATFarlane, K. J9. 18.71. 



AGENCY BILLS. 

Sandyt and Sont ▼. Hombtf, Gentleman. 

This was an action brought by the plaintiffi 
to recover against the defendant, an attorney at 
Portsmouth, the balance of an account for work 
and labour done by them as his agents. 
The plaintiffi having proved their case, 
Mr. Kichardt, counsel for the defendant, sub- 
mitted that the plaintiffi must be nonsuited, and 
cited the stat. 3 James 1., and the recent case of 
Baxter et al. v. Wilton. 

Mr. Smtrhe, plaintifl^* counsel, was stopped by 
Lord Tenterden^ who said that case was totally 
Afferent from the present, as there the charges 
were in full; but that it had been decided, over 
and over a^n, that agency bills need not be 
signed. With respect to the statute 3 James 1. 
c. 7., which enacts, ** That all attomies and 



•oliciton shall give a true bill unto their masters 
and clients, or their assigns, of all charges con- 
cerning the suits which they have for them, sub- 
scribed with their own mmd and name; " it 
never could be considered that that applied as 
between attorney and agent. 

sheriff's return of "^ LANG 171008.** 

Jeremy showed cause against a rule calling 
on the Sheriff of Berkshire to show cause why 
his return to a writ of la^tat should not be 
quashed. The return was, that he had gone to 
Uie lodgings of the defendant, on the 5th of 
August ; that the lodging consisted of but one 
room ; that the defendant was then confined to 
his bed with illness; that he took him into 
custody ; that he received a certificate of hts 
illness from the medical man attending him, 
which declared him to be so ill that it would 
be dangerous to his life to remove him ; that 
on this statement he relinqubhed the custody 
of the defendant's body; that he went, a second 
time, on the 7th of August, when he found that 
the defendant had removed himself out of the 
bailiwick. He submitted that it was clear from 
all the authorities that ** languidut *' was a good 
return. It appeared on the face of this return, 
that the defendant was so sick, that the Sheriff 
would not keep him in custody for fear of the 
dangerous consequences of removal. That 
rendered the return sufficient. He cited Osf- 
venagh v. CoUetty * and Baker ▼. Davenport^ f* 
in support of his argument. 

Steer^ in support of the rule, contended that 
it was the duty of the Sheriff to keep a de- 
fendant in custody, although he might not have 
him in Court at the return of the writ. He 
had no right to let him escape, as in the present 
instance he had. If it were true, that the 
medical man told him that the removal of the 
defendant from his lodging would be the cause 
of peril to him, it was not therefore true, that 
it would have been the cause of peril that the 
officer should remain there, ana keep him ia 
custody. He certainly ought not to have 
allowed him to remain two &ys out of custody. 
In both the cases cited by the other side, the 
return stated the illness of the defendant at the 
return of the writ. Here it was not stated 
how long the illness lasted, and, therefore, it 
was quite distineuishablc from them. 

J, Parke J. The return here does not ac- 
count for the defendant up to the period when 
the return is made. Now, all returns of ** 100- 
fiddut** are excuses, not for not taking and keep- 
mg the defendant in custody, but for not having 
him in Court at the return of the writ There- 
fore, the illness of the defendant stated in the 
return is no excuse for not keeping him in cus- 
tody. But, supposing it was an excuse for not 
keeping him in custody, yet it was no excuse 
for not going at an earlier period. Certainly 
the officer ought to have gone there as soon as 
it might be reasonably supposed the defendant 



* 8 D. & R. 606. 
t 4 B. & A. 379. 
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could be removed with aafety. The return mutt 
therefore be quashed.-— i?tt/!pai«o/u<ff.—Per^tn« 
T. Meacher^ K. B. H. T. 1831. 



OLD WARRANT OF ATTORNET. 

Judgment on an old warrant of attorney was 
allowed to be entered up, where the proof of 
the party being alive within the term was, that 
a letter dated on a day in term was received by 
post from him. Parke J. K, B, H.T,l85l. 



VICE CHANCELLOR S COURT. 
DEFENDANT OUT OF THE JURISDICTION. 

In the case of a bill of interpleader a^inst 
several defendants, one of them, who was mter- 
ested in the subject matter of the suit, was out 
of the jurisdiction of the court. The plaintifis 
and the other defendants signed an admission 
that the remaining defendant was out of the ju- 
risdiction. But the Vice Chancefior held that 
such admission was insufficient, and he required 
evidence to be given of the fiurt. Farren v. 
Isaac. Hil.T. 1831. 



CONSISTORY COURT. 
CONDONATION. 

Dr. Lushington pronounced sentence. After 
detailii^ the suit, as instituted originally by 
Mr. Wtlliam Bramwell against Fanny his wife, 
for restitution of conjugal rights, which had been 
met by a suit of divorce, on the around of aduU 
terjf and cruelty, alleged by Mrs. Bramwell 
^inst her husbuid, he proceeded to observe, 
that though there had been great fiimtliarity and 
intimacy between Mr. Bramwell and Elizabeth 
JeSery from the year 1821 ; and although there 
was sufficient room for suspicion, in bis placing 
a young woman of 26 or 27, who had been 
in his service, in charge of the Castle Inn, 
Tunbridge, to which he was in the habit of 
resorting ; yet up to a certain period his conduct 
plight be explained in a manner consistent with 
innocent intentions. But the motive assiened 
for his resorting there, namely, business, omred 
no excuse for the improper familiarities which 
had passed between him and Elizabeth JdSery, 
and which were accompanied by circumstances 
demonstrative of a cnminal attachment. In 
the paper in which Mr. Bramwell pledged him- 
self in the most solemn manner to abandon 
his connection with Elizabeth Jefiery, the term 
connection must have one of two meanings; 
either it was an admission of the adultery, or 
not. If it was not an admission, it would be 
difficult to say that the adultery had been con- 
doned at all. Taking the correspondence in 
conjunction with the familiarities which had 
been proved, and the whole conduct of the par- 
ties, he was of opinion that adultery had been 
consummated between the parties. Upon this 
a condonation followed; but this was always a 
conditional pardon, providing there was no re- 
petition of tne improper conduct, and the wife 
lK>ssessed a perfect knowledge of all the offences 
she pardoned. Now it was not difficult to show 



that Mrs. Bramwell was not then aware of the 
circumstances which came to her knowledge in 
the letter of the lOth of Mav, and that, in fact, 
she was not cognisant of the adultery at all. 
But, supposing the condonation complete, what 
was the subsequent conduct of the husband. 
He undertook to separate himself entirely from 
Jefiery, and never, •' if possible," to carry on the 
least correspondence with her. Shortly after, 
however, she clandestinely returned to the Castle 
Inn, was kept concealed (here in a bedroom, 
and this fact was desired by Mr. Bramwell to be 
concealed from his wife. If these meetings were 
for the purpose, as it had been alleged, "of set- 
tling accounts, it was the duty of Mr. Bramwell 
to have communicated the fact to his wife, and 
to have had a third person present. But there 
was a subsequent return of Miss JeSery to the 
Castle Inn ; and if the court was to come to a 
conclusion on that point, what could it conclude 
but that Mr. Bramwell brought her there him- 
self? and where there was so much clandea- 
tinity and fraud, euilty intentions must be in- 
ferred. He (Dr. Lushmgton) was satisfied that 
adultery had been committed before May 26th ; 
that it was re|)eated subsequently, and that the 
condonation was no bar to the suit of the wife. 
— Bramwell v. Bramwell, Consistory Court of 
Rochester. 



MOTIONS IN CHAMCEay. 

Referring to the communication in our last 
number on this subject, we subjoin the late Lord 
Chancellor's order : — 

•* Whereas it may greatly tend to the conve- 
nience of suitors that the following regulations 
respecting motions should be adopted, I do 
therefore order, that the solicitors in the differ- 
ent causes in which the notices of motion to be 
made before me have been already given, and in 
which notices of such motion shall be given, 
prior to the First Seal, do deliver to the R^b- 
trar the dates of all such notices, and the names 
of the parties to the cause or causes in which 
such notices have been or shall be given ; and 
that the Registrar do make up a paper or list of 
such notices, according to their dates; and that 
of such paper or list a copy shall be hung up in 
Lincoln's Inn Hall, and at the Registrar's offic^ 
And I do hereby order, that the motions to 
which such notices relate shall be called on and 
heard in order, according to the dates thereof. 

** And in case any party does not attend by 
counsel when the motions are called on accord- 
ing to the dates, such motions shall be heard ex 
parte, or dismissed, according as the non-attend- 
ance of the party may require. 

" And if neither prty appears when a motion 
is called on according to its date, and a motion 
is heard junior in the date of the notice given to 
the notice of motion which is so called on with- 
out attendance, no motion, the notice of which 
is prior in date to a motion heard, shall be again 
called^ on until the several motions, the notices 
of which are of a date subsequent to that of the 
notice of the motion heard,* shall be gone 
through. 

**Em)on c:* 
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fOWBE OP A JUDGS AT CHAlIBEBfl. 



To the Editor of the Legal Ohterwr. 

Sir, 
I BEG to direct your attention to a point on 
which contrary opinions seem to be entertained 
by the Judges of the King's Bench and Common 
Pleas. The question is the following : — Has a 
Judge at chambers power to refuse a summons 
with cotUf Mr. Justice Gatelee last week rejected 
a summons of mine with costs ; and when I sub- 
mitted that he had not the power to do so, his 
Lordship referred me to the Court. I have since 
ascertained that other Judges of the Common 
Pleas have occasionally held that they do possess 
this power, though how derived I cannot discover. 
It is within my own experience that Mr. Justice 
Batfley and Mr. Justice Jame$ Parke have re- 
fused such applications, distinctly stating that 
they cotdd not grant them. On a recent occa^ 
sion, in particular, I heard Mr. Justice Janwi 
Parke reuise costs, where it was urged that the 
1 W. 4. c. 70., commonly called ** iRie Adminis- 
tration of Justice Act," authorised the decision ; 
but his Lordship stated it did not. Perhaps, dr, 
88 the point is one, though not of the highest 
importance, yet of constant occurrence, you will 
oblige your subscribers by devoting a few lines 
to the discussion, by which you will much oblige. 

Sir, 
Your obedient humble servant 
Gray's Inn, Jan. 25. 1831. J. J. R. 

*«* We can say nothing further on this sub- 
ject, than that it is one which ought to be settled 
by the Judges of the several Courts, who are 
authorised to make rules for assimilating the 
practice. Our correspondent seems to appre- 
hend some danger in authorising a sinjgle Judge 
to award costs. To have the power ofdoing so, 
without appeal to the Court, would certainly be 
objectionable. — £o. 
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MINOR CORRESPONDENCE. 

• LIPE INSURANCE. 

In an article in No. 7. of The Legal Observer, 
under the head of ** The Law regarding Life In- 
surance," reference is made to ^e case of God" 
sal V. Boldero, in which it is laid down that, ^ if 
the debt be in any way paid, the insured can- 
not recover upon the policy; as in the case 
of an attempt to recover upon a policy effected 
upon the life of Mr. Pitt, wnose debts were paid 
by pariiament." 

Iwould wish to be favoured with your opinion, 
whether in such a case an action might not be 
successfully maintained against the insurer for a 
return of the premiums, as in the case of Marine 
Insurances, where the underwriter has not run 
the risk insured against. I am not aware that 
the question has ever been raised. 

E.T. 

*«* In the case here put, risk is incurred until 
the debts are paid. — ESd. 

BANKRUPTCY — THIRD COMMISSION. 

In the Number above mentioned, two cases are 



reported to have been decided in tiie conrt of 
King's Bench, of Ibherton v. XMoot, and Rotmoik 
V. DicoMf as to indemnifying the Sheriff. 

The opinion expressed by Mr. J. lAttledak^ 
that the statute 6 Greo. 4. c. 16. § 127. did not 
vest the goods of the defendant in the assignees 
under the second commission, seems to be st 
variance with the dedsion of the Court of King^i 
Bench, in Fowler v. Coiter^ 1 Lloyd ft Welsb/s 
Merc. Rep. 303., in which it was held that a 
third commission, the bankrupt not having paid 
15*. in the pound under the second, was an ab- 
solute nulhty; because the statute 6 Geo. 4. 
vested the bankrupt's ftiture efiects in the as- 
signees under the second commission, and there- 
fore there was nothing for the third commisaoB 
to work upon. 

E.T. 



B. J. S. observes, there is a great inconvenience 
to the profession arising firom attorneys residing 
at distances from the mw offices : for instance, 
at Stepnev, Rotherhithe, Kennington, &c " If 
(he says) I have a summons to serve, I am obliged 
to send a clerk perhaps three or four miles for 
the purpose, and for which I am only allowed 
two or three shillings. A lew months sinoe I 
enclosed an appointment to tax (on an order 
to stay proceedings) in a 'letter, and sent it by 
the two-penny post, paying postage, and the at- 
torney refused to attend. If the Court would 
not compel attorneys living off the stones to 
have an office or agent within a mile of the 
Temple, thev should be compelled to accept 
service by the two*penny post. By the Ex- 
chequer practice, the former is the rule of that 
Court." 



ANSWERS TO QUBRUS.* 

1st. B. having the freehold devised to him by 
the will of A. (he allowing C. the clear profits), 
which I should consider to be a charge on the 
estate for the clear profits, B. cannot commit 
waste by cutting down the trees and selling them 
without accounting to C: but if he were the 
absolute tenant in fee simple, wUhout any m- 
cumbrance or charge on the estate, he might then 
commit waste, as liaving no person to whom be 
is accountable. 

2d. It appears by the words of the act (6 Gfeo.4. 
c. 16. § 72.) ** that if the bankrupt, bv the consent 
of the real owner, have any goods in his pos* 
session whereof he was reputed- owner^ the com- 
missioners have power to dispose of the same.'* 
It was decided in Horn v. Baker (Eaaitf 48(jreo.5.) 
that stills fixed to the freehold do not pass to 
the assignees under the words <* goods and chat- 
tels,'* and that vats, ftc. that are not fixed to the 
freehold, do pass to the assignees, as bdng left 
\xj the true owner in the possesdon, order, and 
disposition of the bankrupt, he being considered 
in the ej^e of the world as reputed oumer. But 
if there is a usage in the trade for the utensik of 
it to be let out to the trader, then it would ad- 
mit of a different consideration. 

T.E. 



* No. XL page 175. 
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AMioiigh the fonns of the afBdavit of the 
execution of articles of clerkship, which are 
given in the books, mention two attesting wit- 
nesses, there is nothing in any statute or Rule 
of Court, that we are aware of, which renders 
more than one witness necessary. The common 
practice ia, however, the safe course. 

Q. calls the attention of the profession to the 
Bill for improving the Buildmg Act, now in 
progress in the House of Commons. 

The name of the gentleman to whom Lord 
Kenyon served hu clerkship was Tomkinson 
not Tomlinson. 

Z. Y. X. will be oblified to any Chancery 
practitioner who 'will inform him what fee is 
payable to the Secretary of the Lord Chancel- 
lor or Master of the Rolls, for answering a 
petition intituled in an original cause, and two 
supplemental causes ; that is, whether one fee 
of 1 U. as for one cause, or three fees of 1 U. 
each, as for thr^ causes ? 

QUEaiES. • 

Whether an assignment of a portion of a 
trader's book debts to a creditor requires an 
ad valorem duty ; since it has been determined 
{Warrens, Howe^ 2 Bam.& Cress. 281.) that 
the assignment of a iudgment debt does not re* 
quire the ad valorem duty according to the mean- 
ing of the act. 

It IS also said that it is not necessary that the 
assignment of a cho»e tfi action should be by 
deed ; for, not being strictly transferable from 
one person to another, the instrument of assign- 
ment is to be considered vrather as evidence of 
the parting with the rijfht of 1;he assignor, than 
the transferring the thing itself to the assignee. 
— Howell V. WIven. 

Then, if an assignment is not actually neces- 
saiy, what can be substituted so as CTOCtually 
to divest the assignor, and transfer to and vest 
in the asognee the absolute right and property 
in the thing so transferred ? 

E. E. E. 

A. depouts with B. a brown paper parcel, 
** to be kept till he called agam for U ma few 
mmutesy B. is a publican; A. a casual cus- 
tomer, and a perfect stranger to B. ; no one calls 
till the following* evening — the applicant asks 
for the brown paper parcel, and a, hands it to 
him, supposing nim to be the right owner. On 
the third day, another applies for it, alleging 
himself to be A., and insistson being recompensed 
for the loss. 

Query, Can B. be said not to have exercised 
sufficient care under the circumstances, and 
therefore liable ? 

F.G. 



NOTES OF THE VACATION. 

It was positively stated, prior to the last 
tenD, that the Lord Chancellor had 



withdrawn his bill for estaUishing Local 
CaurtSf and the report was confirmed to 
our satisfaction, by an authority that we 
deemed unquestionable. With equal posi- 
tiveness this report was subsequently con- 
tradicted, and in strictness the measure could 
not be said to be withdrawn during the ad- 
journment of parliament. Whilst any de- 
gree of doubt remained we deemed it expe- 
dient to continue the publication of the let- 
ters from a barrister, the third of which 
appears in the present number. We were 
the more inclined to insert these valuably 
contributions, not only on account of the 
ability they displayed, but in anticipation 
of a modined bill, which it is probable will 
be substituted for that which was last intro- 
duced. 

There is one point, in particular, in the 
letter of this day, which we think of the 
greatest importance to the public interests 
We mean the reference to that part of the 
bill by which ** the defendant's place of r»- 
sidence determines the venue." The trading 
community are evidently ignorant of the 
incalculable injury which would result from 
this provision. In ancient times, when 
trade was limited to small districts, and 
scarcely ever proceeded beyond an adjoin- 
ing county, nothing could be more proper 
than the trial of causes in the inmiediate 
vicinity, where both the parties and their 
witnesses necessarily resided. 

But how will the wholesale dealers in the 
metropolis and the great manufacturing 
towns, to whom small debts are owing in 
all parts of the kingdom— how will their in- 
terests suffer, in being obliged to send wit- 
nesses to every Local Court in which they 
will be compelled to enforce their rights ? 
The inconveniences and interruption to 
business, as well as the expense, will be 
intolerable. It is owing, we conceive, to 
the change in the condition and circum- 
stances of society that the Old Local Courts 
have fallen into disuse, and, until the tide 
of commerce has rolled back, they or any 
thing like them cannot be usefully revived. 



It is said that the excellent Chief Jus- 
tice OF England is about to retire from 
his high station. His Lordship's infirm 
state of health is of course the only cause 
of his retirement. Lord Lyndhurst, it is 
sutmosed, will succeed to the vacant seat. 

The Lord Chancellor has added four 
new commissioners to the Common Law 
Enquiry, They are, Messrs. Pollock, 
Starkiet JEvans, and Wtghtman. 

His Lordship has also appointed four of 
the present Commissioners of Bankrupts^ 
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Miscellanea. 



Messrs. Montagu, Beames, Fanblanque ju- 
nior, and Fane, to consider the subject of 
the bankrupt laws, and to report to him 
thereon. 

He has also appointed four other gentle- 
men to consider the subject of reform in 
the Court of Chancery, and report thereon. 
The selection is a very proper one, as it 
is understood that they are the SolicUor 
General, Mr. Cowrtenay Cler. of Par., Mr. 
Merwale, and Mr. Spence, 

Mr. Justice James Allan Park, it is said, 
is about to retire from the Bench. 



Durmg the last two Terms, 219 Attor- 
neys have been admitted on the Rolls of the 
Court of King's Bench, and 5 additionally in 
the Common Pleas. There were 343 who 
gave notices of application; but it seems 
that of these 119 abandoned their intention. 

It is generally supposed that nearly 800 
Attorneys are vearly admitted, or 200 each 
Term. It has been deemed material, by a 
careful search of the original Rolls of the 
several courts, to correct this mistake. Those 
who are not admitted within four Terms af- 
ter notice must repeat it. Many of the appli- 
cants renew their Notice at an early period ; 
some at a distant one ; and others from a 
change of views, never apply again. In the 
Supplement to the " Legal Observer, " 
will be found a list of those whose names 
were added to the Roll since our first publi- 
cation on the 6th of November. 



Since the letter of J. N., inserted in No. 
XII., we learn from the same correspon- 
dent that the Judges of the New Court of 
Error, upon a representation of the cir- 
cumstances, have appointed Thomaa AJbboUy 
Esq. of No. 15. Clifford's Inn, (the Deputy 
Associate of the King's Bench), to be 
the Clerk of the Errors in the Exchequer 
Chamber 



MISCELLANEA. 



ANCIENT LECTOBES ON JURISPBUOENCE. 

In the fourteenth century, lectures upon the 
science of jurisprudence were given in the Uni- 
versity of Hologna, in Italy, by CriovantA Andria, 
a celebrated professor. His daughter, the 
accomplished Novella^ was often prevailed upon 
bv her father to take his chair; but in order 
that her consummate beauty might not distract 
the attention of the pupils, a veil was drawn 
before her, which concealed her from the public 
gaze. 

This interesting incident is thus related by 
Christina of Pita: — " In regard to his amiable* 
and beautiful daughter, whom he so affection^ 



ately loves, she is so thoroughly skilled both in 
letters and law, that when he is himself engaged 
she pronounces her lectures, with a light curtain 
drawn before her.*' — 0^00"^ Donne. 



A Loan CHANCELLOa WISHING AN IMRIIOB 

OFFICS. 

The step which Lord Lyndburst has taken, in 
accepting the office of Lord Chief Baron, is not 
entirely without precedent, as far as the dean 
to take office goes. It is well known that Lord 
Loughborouglv on resigning the Great Sol, 
actuallv asked for an inferior office, but was 
refused. 

BnEU*8 OPINION or THE LAW. 

Burke says, speaking of Grenville, ** He was 
bred to the law, which is, in my opinion, one 
of the first and noblest of human sciences,^ 
a science which does more to quicken and 
invigorate the understanding than all the other 
kinds of learning put togeUier ; but it is not 
apt, except in persons very happily bom, to open 
and liberalise the mind exactly in the same pro- 
portion.*'— Speech on American Taxation, 



PATCH, THE KUEDEaSE. 

Mr. Amos, in a lecture lately delivered 
on medical jurisprudence, related the follow- 
ina singular tact : — '* I may mention a fact, 
which of course does not appear in the printed 
trial, that Patch's counsel, then Serjeant Best, 
pressed the prisoner, in conference before the 
trial, to say whether he was not IcA^handed, 
^but he protested he was not, — as the evidence 
proved that the murder was committed by 
means of a pistol-shot by a left-handed man; 
but being called upon to plead, and put up his 
hand, he answered < Not guilty,' atad rtds^i kii 
lefthandJ^ 



» 



LOED THUELOW'S EESIOVATION. 

** When it was resolved to deprive Lord Tliar- 
low of the seals, none of the minbters seemed 
willing to be the person to demand them (which 
it was desirable should be done penonallyX froiQ 
the ungracious reception which it was supposed 
he would meet with. At last Lord Melville was 
prevailed upon to undertake the task. He 
adopted the foUowine plan for that purpose. 
The evening before, tie sent a note to the 
Chancellor, informing him that he proposed hav- 
ing the honour of breakfasting -with his Lordship 
next day, and that he had some vety particular 
businett to settle with him. On his coming next 
morning. Lord Thurlow said to him, " I know 
the business on which you have come. You 
shall have the bag [purse] and seals. Tikere they 
are*' pointing to a table on which he had placed 
them, ** and there u }'our 'breakfast," of which 
thev partook verv sociably together. Lord 
Melville said that he never saw Lord Tliurlow 
in better humour, and they parted 'apparently 
very good friends. — The Correspondence of the 
Right Honourable Sir John Sinclair. 
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JUDICIAL CHARACTERS, — No. III. 



LORD WYNFORD. 

Having ventured to give our opinion of 
the judicial characters of the two eminent 
persons* who preceded the present Chan- 
cellor on the woolsack, we shall now turn 
our attention to the other learned indi- 
viduals who have lately presided in the 
Superior Courts. Amongst the most con- 
spicuous of these is Lord Wynford, whose 
title still sounds freshly upon the ear; so 
long and so well has he been known by his 
surname. Mr. Best, Mr. Serjeant best, 
Mr. Justice Best, and Chief Justice Best, 
have been so familiar to our ears, that we 
confess the patrician appellation which his 
Lordship has selected, is not as yet wholly 
Batisfactory. 

We shall first shortly mention the steps 
of his professional career. We have not 
been able to learn the precise time when 
he was called to the bar, but he was created 
a Serjeant in Hilary 'Term 1800, and afler- 
wards King's Seneant, and Chief Justice 
of Chester. In Hilary vacation 1819, he 
was made one of the puisne Judges of the 
King's Bench ; and, as it is Understood, at 
the express request of the late King, George 
the Fourth, Chief Justice of the Common 
Pleas in Hilary vacation 1824. Although 
he was never what is called <^a reading 
man,** and always entered willingly into 
the pursuits and gaieties of the world, he, 
early distinguished himself in his profes- 
sion ; and his peculiar talents soon declared 
him to be a first-rate man as a nisiprius 
advocate. He selected the Court of Com- 
mon Pleas for his field; and his business 
although he had many eminent rivals, was 
probably as large and varied as any man 
ever enjoyed in that Court 

He was some years in parliament; but 

* See ante, pp. 65. and 195. 
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he never distinguished himself particularly 
in that arena. This is sometimes attributed 
to the failure in his first speech ; the dis- 
appointment of which he is said never to 
have overcome. Perhaps, also, his talents 
were better suited to the common-place 
minds of a jury, than to the fastidious com- 
pound of talent and prejudice of which 
our House of Commons is usually formed. 
In Westminster Hall, however, Mr. Ser- 
jeant Best will long be remembered as one 
of the most efiective advocates of his day. 
Few persons ever addressed a jurv wiUi 
more complete effect. Having mixed much 
with the world, and having observed the 
tastes and prejudices of mankind with great 
attention and shrewdness, he could speak at 
once to the feelings of the men whose 
opinions he was desirous of gaining. Ready 
and quick -sighted, he could turn any trivial 
and unlooked-for occurrence into account. 
He was fiuent, but not profuse, in his lan- 
guage ; bold and confident of success, but 
rarely allowing his confidence to master 
his judgment; zealous and active in the 
cause of his client, and sometimes even 
vehement in his defence. He had the great 
art of seizing on the strong point of his 
case, or the weak point of his adversary's, 
and bringing all his efforts to bear either in 
its support or refutation. He would rarely 
condescend to fight a battle inch by inch ; 
he looked about for some opportunity where 
a great blow might be struck which would 
at once decide the victory. When we 
were accustomed to see him in Court, 
eagerly supporting some doubtful cause, 
his face flushed with anxiety, his whole 
soul absorbed in the interests of his client, 
his faculties excited to their highest pitch 
of exertion, there have been few men 
whom we should have preferred in our 
greatest need. This, however, was only 
taking Mr. Serjeant Best in his most for- 
tunate cases. He would sometimes recall 
to our minds a part of the description whicU 
Dryden has given of Achitophel — 



242 



Judicial Characters. — Lord Wynford^ 



** For close designs and crooked counsels fit, 1 
Sagacious, bold, and turbulent of wit." 

He never attempted any great flight of 
eloquence ; nothing could be less laboured 
than his happiest displays. He never 
seemed to be under any difficulty or hesi- 
tation ; his language was correct and well 
applied ; his style copious and perspicuous ; 
his epithets were sometimes nervous and 
glowing; but he rarely filled his hearers 
with astonishment, or dazzled them by any 
transcendent talent. His great desire, and 
his very general reward, was a verdict for 
his client. 

We have described Lord Wynford's man- 
ner at the bar, because, in so doing, we are 
also drawing his judicial character. He 
carried his forensic habits to the Bench. 
He addressed a jury witli nearly the same 
earnestness and emphasis. The only dif- 
ference was, that, as a Judge, he had not to 
argue the worst side of the question. He 
very quickly saw the truth of the matter 
to be decided ; and although he generally 
espoused one side with some warmth, yet 
it was almost always the right side. His 
feelings were so quick, and his temper so 
lively, that he was sometimes involved in 
disputes with the bar ; but his manners, at 
other times, were highly courteous to 
counsel. Many of his Lordship's judg- 
ments show very considerable research and 
legal ability: almost all of -them display 
a clear insight into the merits of the case, 
although he was sometimes led into error as 
to the law. He would occasionally rise above 
the usual common-places of a Judge, and 
carry tlie jury with him completely by 
some straight-forward appeal to their feel- 
ings or sympathies. 

We might adduce many of his judgments 
in the Common Pleas, of which any English 
Judge might be proud. He has, however, 
lately shown, in presiding in the Privy 
Council, that his judicial talents are in no 
way impaired by time. We shall quote 
one of these last, which has been reported 
by Mr. Knapp. — A Hindoo testator had 
made a will, bequeathing the bulk of his 
fortune to his executors for religious pur- 
poses. This will was to be established by 
the Court; and Lord Wynford thus ad- 
dressed himself to the subject. In quoting 
this judgment, however, we have selected 
it rather from its general interest, than 
from any i^markable quidity displayed in 
it. 

** The interest o^ sovereigns, as well as 
their duty, will ever incline them to secure, 
as far as it is in their power, the happiness 
•of those who live under their government ; 
and no person can be happy, whose re- 



ligious feelings are not respected* If this 
were a case between Europeans and Hin- 
doos, we would not take a step without the 
assistance of some of the persons from 
India who are acquainted with the usages 
of that country with regard to the cere- 
monies which ought to be observed, and 
the works that ought to be performed, on 
the death of an opulent native; for we 
should fear lest, by the judgment which we 
might advise His Majesty to pronounce, the 
feelings of the people of Hindostan might 
be wounded. But this is a case where 
some members of a Hindoo family object 
to the allowance that has been made to 
other members of tlie saihe family for the 
expenses of the obsequies of the father of 
all the litigant parties, and of the works 
which that father, by his will, directed to 
be done by those to whom he bequeathed 
his fortune. With respect to the obsequies, 
as the will gives no directions how they are 
to be performed, we have only to consider, 
upon the evidence which these parties have 
laid before us, whether the sums allowed 
for their performance are more than have 
usually been expended at funerals of per- 
sons of the same rank and fortune as the 
deceased. If they are more, as some mem- 
bers of the family object to them, we ought 
not to sanction the expenditure. The sums 
which have been allowed for the obsequies 
and works exceed a sixth of the property 
of the deceased, although he left behind 
him eight sons and two daughters. This 
will not surprise persons who are acquainted 
with the history of the countries where the 
Ronum Catholic religion has been esta- 
blished. In those countries a much larger 
proportion of men's substance was fre- 
quently directed to what we should now 
call superstitious uses. By the laws, for 
instance, now existing in Spain, a person, 
whatever his family may be, may give to 
the church one fifth of his fortune. I can- 
not, however, find, upon the evidence, any 
case in which, in India, more than Uiree 
per cent, has been expended in obsequies 
and works ; and the persons on account of 
whom, in those cases, such allowances were 
made, were persons of superior caste, and 
larger fortune than the deceased. The 
sums, too, which have been here allowed, 
exceed what had been expended by the 
deceased and his brother for the funeral of 
their mother. Indeed, although much evi- 
dence has been given as to what was usuallv 
expended on these occasions, and althou^ 
that was the proper enquiry for the Master 
to make, he has satisfied himself with en- 
deavouring to ascertain what had been 
actually expended, and not what ought to 
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have been expended. Such a mode of 
settling a claim of this sort would leave 
families entirely at the mercy of tliose who 
execute the will of their parents ; as they 
might expend whatever sum they liked, 
however ruinous sucli expenditure might 
be to those who had the property bequeathed 
to them. It is true, that in the will all the 
children are to be required by tlie execu- 
tors to attend the ceremonies ; and if they 
decline attending them, the executors are 
to perform these ceremonies themselves; 
and no one is to be permitted to object, to 
the manner in which they shall have beeii 
performed: but we do not think this clause 
gives the executors power to incur any 
expense they might think proper, without 
control, and without account. The mean- 
ing of these words is this ; — If you do not 
think proper to attend the obsequies of 
your father, you shall not be heard after- 
wards to find fault with the manner in which 
these ceremonies were performed, or to 
raise trifling objections to the expense in- 
curred. But these words do not give the 
executors an unlimited authority to waste 
the property of the deceased, and to leave 
the children destitute." 

Lord Wynford, since he has been called 
to the House of Peers, does not seem in- 
clined to close his career of utility. He 
has become an active senator ; and although, 
to a certain degree, disabled * by infirmity, 
his mind appears still active and energetic. 
He has made several motions, and proposed 
-several new measures. Two of his bills we 
have already laid before our readers. (See 
pp. lis. 148.) His exposure of the modern 
system of special pleading, we think pecu- 
liiuiy happy. He has not contented him- 
self, however, witli mere professional topics: 
he has frequently launched into the sea of 
political discussion, and is by no means back- 
ward in giving his opinion on the leading 
topics of the day. He has not, however, 
been permitted to send forth his opinions 
without opposition. On a late occasion, 
when he brought the state of the nation 
before the upper House, his speech was se- 
verely treated by Lord King. " My Lords,'' 
said die last noble Baron, << the noble and 
learned Lord, — ^for learned I must call him, 



* On a late debate, he was unable to address 
the House standing, but requested permission to 
speak sitting. This waA of^ course granted, and 
be delivered his opinion on the question before 
the House of Lords in this posture. The other 
Ix>rd8 crowded round him to hear his speech, 
and the whole group preteated a very interest- 
ing " tableau,** as the French would have called 
It. 



and learned no doubt he is in his own pro- 
fession and his own Court, but learned he 
is not in the information that is wanted here, 
or at least he has tlirown no ray of light on 
what a gentleman at the bar called the 
opaque atmosphere of this House, — the 
noble and learned Lord has moved for a 
committee to enquire into tlie causes of dis- 
tress which now pervades the country, to 
devise remedies, and to report their opinion 
thereupon to the House. Taking the view 
of this question that the noble and learned 
Lord has taken, I am sure that the committee 
for which he moyes would, if granted to 
him, be nothing more than an ignis fatuus; 
that it would lead your Lordships out of 
the clear path, and lead you deeper in 
the dark.* '* The noble and learned Lord, 
however, did not think it necessary to reply 
to this somewhat uncourteous attack, and 
was probably very little injured by it in the 
eyes of the House, or of the country. 

We anticipate much benefit to the coun- 
try from the exertions of Lord Wynford 
in the reform of our laws. 



ON THE GENERAL REGISTRY BILL. 

Sir, 
I THiHK the remarks I am about to make 
may be most readily and effectually com- 
municated to the profession through your 
pages, and I therefore beg their insertion 
in your next Number. 

In perusing an article in the last Number 
of the Law Magazine, upon the *< State cf 
the Regisirg Q^sticfij' I have been not a 
little surprised to meet with an assertion, 
(p. 197.) that the proposed bill for establish- 
ing a general register "has been hurried 
into the House in a more imperfect condi- 
tion, than, perhaps, any measure whatever of 
the least importance or interest, for years ;'* 
and a few lines beyond, the vfollowing para- 
graph : — " Whether a missive, super- 
scribed, like the missives of old — haste, 
haste, post*haste — was delivered to Mr. 
Duval, who had the chief management of 
the bill, we cannot pretend to explain ; but 
certain it is, that he was scarcely allowed 
time to copy his clauses, much less to col- 
late or elaborate them : it is matter of no- 
toriety, that the bill was first seen by the 
majority of the commissioners in print; 
and the only excuse we have heard for its 
manifold sins of omission and commission 
is, that these will be remedied by the Com- 
mittee of the House of Commons ; an as- 

♦ Mirror of Parly part 71. 461. 
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sembly well qualified^ no doubt, to decide 
on questions of abstruse technical lore, and 
mould anew one of the most complex and 
anomalous systems in the world, — the En- 
glish system of conveyancing." 

In the absence of explanation or contra- 
diction by authority, I think the profession 
at large should be apprised of certain facts 
lying within the knowledge of many of its 
members. 

Among practising conveyancers, at least, it 
is no secret, that the members of the original 
commission for enquiring into the laws of 
real property, had, m effect, abandoned the 
idea of a general registry. But when Mr. 
Duval afterwards consented to take part* 
in the commission, and joined it with 
Messrs. Sanders and Tyrrell, the subject 
was resumeds and the first-named gentle- 
man planned the simple and ingenious 
mode of indexing deeds, which it is now 
proposed to adopt, and which first satisfied 
the most eminent men in the profession of 
the practicability of a general register. 
This was in the autumn of 1829 ; and firom 
that time till the presentation of the Se- 
cond Report of the Real Property Com- 
missioners, the minds of the members of 
the commission in general, and that of the 
author of the plan in particular, were in a 
great measure employed upon " the me" 
ehanical parts of the plan,** When, there- 
fore, instructions for the preparation of the 
bill were given by the government in August 
last, and the execution of those instruc- 
tions was confided to Mr. Duval exclttsiveli/f 
he had not for the first time to consider 
the principle or even the mechanical parts 
of the plan ; and however he might after- 
wards be pressed for his draft, it is probable 
that more actual time and consideration 
was devoted to the Jrametoork and language 
of the bill, than has been bestowed upon the 
form of any preceding public bUl ; and it lies 
within the knowledge of many, that almost 
«very original clause was retouched or al- 
tered before the heads of the bill were 
printed. The general draft, being consi- 
dered as a production for which the indi- 
vidual framer of it was alone responsible, 
was not, I have understood, formally sub- 
mitted to the otlier commissioners, until it 
was printed, in the middle of November 
last : but here the imperfect information of 
the Editors of the Law Magazine has 
strangely misled them; for the draft was 
printed, not as a bill, but merely as the 
neads of a billy for the express purpose of 
being submitted to^ the commissioners, and 
many other members of the profession, for 
their opinions, and it was accordingly cir- 
culated to a considerable extent. In de< 



ference to otj^er opinions, the general 
arrangement of the draft was changed^ 
and some of the clauses altered ; and the 
bill was then introduced, and was first 
printed in obedience to an order of the 
House of Commons, made on the 21st of 
December last 

The alleged " manifold sins if omission 
and commission " in the bill as it stands, 
are matters of opinion. I believe they are 
to be accounted for by the fact, tliat at 
least some members of the commission 
(and those esteemed by the profession the 
most competent to judge) think tliat tlie 
bill should pass into a law nearly as it 
stands ; and, if I am rightly informed, it is 
for this reason only that additional or sub- 
stituted clauses will be proposed in the 
Committee of the House of Commons: but 
which clauses either already have been, or 
will be, framed by a commissioner, with the 
same attention as the other parts of'^ the 
bUl. 

I am. Sir, 

Your obedient servant, 

A CONVEYANCIMG BARRISTER. 

loth Feb. 1831. 



MEDICAL EVIDENCE. 

TRIALS OF JOHN DAVIS; OF DONELLAN, 

FOR POISONING SIR THEODOSIUS BOUGH- 
TON ; — OF DONNAL ; OF COWPER. 

It is not a little surprising, that so intel- 
ligent and respectable a class of men as the 
medical profession should make so poor a 
figure in the witness-box. In our own ex- 
perience, we have known so many gentle- 
men of this profession << break down," as it 
is called, that we have a great distrust of 
this kind of evidence. We have frequently 
seen a medical witness called into the box, 
and positively swear to a certain fact as the 
result of his experience, and then suffer 
himself to be completely driven out of his 
opinion. Take, for instance, the evidence of 
tests of poison ; we have repeatedly heard 
a doctor declare that he had on anafyzation 
discovered poison — arsenic, for example— 
in a particular vessel, or in the stomach of 
a deceased person, and, when asked his rea- 
son, he has stated that the existence of a 
particular fact, or a certain test, was an in- 
fallible proof of the presence of tlie poison; 
on cross-examination, this statement has 
been closely sifled, and he has been forced 
to admit that the appearance on which he 
relied is by no means infallible, and might 
have been produced by other substances : 
I and that, in fact, although the life of the 
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prisoaer has been' depending on his testi- 
mony, he has been guided by mere infer- 
ence and supposition. We have seen this 
repeatedly happen: we have alluded to 
evidence of the presence of poison : we 
recollect one recent and remarkable in- 
stance on another point, which, as it has 
never been in print, we shall mention. — At 
tiie autumn great Sessions, 1829, John Da- 
vis was tried at Carmarthen for the mur- 
der of a young woman, who had been his 
sweetheart. The evidence was entirely 
circumstantial, and was of the faintest kind; 
a bloody hatchet had been found near the 
young woman, which was, to a certain ex- 
tent, brought home to the prisoner. This 
circumstance was the most important proof 
against him. A medical witness was called, 
and was asked, by the counsel for the pro- 
secution, his opinion as to the instrument 
by which the young woman had been mur- 
dered. He answered, " that in his opi- 
nion it was either with a hatchet or a bdl- 
hook.*' On cross-examihation by the pri- 
soner's counsel, tlie following questions were 
asked. Q. ** You said' that the wounds 
were inflicted with a hatchet or a bill- 
hook?"— A. "Yes." a « You think 
they could have been committed with no 
other instrument whatever ? " — A. " Yes" 
Q. *^ You are ready to swear that these 
were the only two instruments that could 
by possibility have been used?"-— A. " / 
am ready to swear it" Q. " You think, 
then, that precisely the same effect would 
be produced by a hatchet and a bill-hook ? " 
— A. « / dor Q. « The one having a 
concave, the other a convex edge?" — A. " / 
€an of that opinion^ Q. " These were the 
only two instruments that could have been 
used?;' — A. «/ think so.'' Q. "Now, 
Sir, might not these wounds have been in- 
flicted with a sword ? " — A, " They could 
noL" Q. « Why could they not?" — 
" Because the prisoner had no sword." 
Thus this person's evidence was given 
throughout on the presumption that the 
prisoner was actually guilty. 

These observations have been suggested 
by reading a lecture lately delivered by 
Mr. Amos at the London University, re- 
ported in the Medical Gazette of the 12th 
of February, 18S1. It will supply us with 
some further instances of the truth of our 
opinion on this subject ; and we shall, there- 
fore, quote the most interesting part of it. 

" A medical man who has not seen a patient, 
mar, after hearing the evidence of others, be 
called to prove, on his oath, the general effect 
of the disease described by them, and its pro- 
bable consequences in the particular case. Thus, 
in prosecutions for murder, medical men have 



been allowed to state their opinions, whether 
the wounds described by witnesses were likely 
to be the cause of death ; or, in another descrip- 
tion of cases, whether such and such appear- 
ances are symptoms of insanity ? So a meidical 
man may be asked his opinion upon many hy- 
pothetical points, not proved in evidence, but 
suggested by the ingenuity of counsel : as, for 
example, where the strangulation of a new-bom 
infant is charged, whether the swollen and red 
appearance oi the head might not have been 
occasioned by its being born some time before 
the body, or been produced by the accidental 
ligature of the navel-string. 

*^ It is part of the business of a course of lec- 
tures upon Medical Jurisprudence, to inform 
the medical student, when you are summoned 
upon a trial of this or that description, besides 
any facU which you may have witnessed, upon 
what points is the counsel on one or the other 
side likely to call for your opinion ? 

^ You will say, it is easy enough to give an 
opinion. I may answer, that lawyers have the 
advantage of medical men in this — that the 
opinions of medical men are submitted to a 
much more severe ordeal. Having given your 
opinion, you will be asked, what are thegrouiuir of 
your opinion ? If you say, your oum experience^ 
the extent of this will be narrowly investigated. 
If you say, from analogical experiments, which 
you have made upon the lower animals (as it is 
very frequent that horses and dogs, and cats, 
and other animals, are drowned or poisoned 
with a view to throw light on the manner of 
death of a person supposed to have been mur- 
dered), you will be required to give a satis&c- 
tory answer to the questions: for example, 
whether any certain analogy is to be drawn 
from the effects of any given species of poison 
upon an animal of the brute creation, to that 
which it may have upon a human subject ; and 
whether particular substances, which would kill 
animals instantaneously, would have no noxious 
effect, or at least a much less immediate effect, 
upon the human subject ? 

" I will give some extracts of examinations, 
where analogy has been stated as the ground of 
medical opinion. 

" [Here the Professor read some passages from 
the direct and cross-examination of Dr. Kattray 
— and then the following passage from*the evi- 
dence of John Hunter on the memorable trial 
of Donellan.] 

Mr, John Hunteb examined by Ma. Newnham. 

" * Q. Is any certain analogy to be drawn 
from the effects of any species of poison u[)on 
an animal of the brute creation, to that which 
it may have upon the human subject ? — A. As 
far as my experience goes, which is not a very 
confined one, because I have poisoned some 
thousands of animals, they are very nearly the 
same. Opium, for instance, will poison a dog as 
well as a man ; arsenic will have very nearly the 
same effect upon a dog as it would nave, itake 
it for granted, upon a man ; I know something 
of the effects of them, and I believe their oper- 
ations will be nearly similar. Q. Are there not 
many things that kill animals almost instant- 
aneou5ly, that will have no detrimental or 
' Y4 
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noxious efiect upon a human subject; sphits, 
for instance, occur to me ? — A. I apprehend a 
great deal depends upon the mode of experi- 
ment. No roan is fit to make one, but those 
vho have made many, and paid considerable 
attention to all the circumstances that relate to 
experiments. It is a common experiment, which 
I believe seldom fails, and it is m the mouth of 
every body, that a little brandy will kill a cat. 
I have made the experiment, and have killed 
several cats ; but it is a false experiment. In 
all those cases where it kills the cat, it kills her 
by getting into her lungs, not into her stomach ; 
because, if you convey the same quantity of 
brandy, or three times as much, into the sto- 
mach, in such a way as that the lungs shall not 
be affected, the cat will not die. Now, in those 
experiments that arc made by forcing an animal 
to drink, there are two operations going on : 
one is a refusing the liquor, by the animal kick- 
ing and working with its throat to refuse it ; 
the other is a forcing the liquor upon the animal ; 
and there are veiy few operations of that kind 
but some of the liquor gets into the lungs. I 
have known it from experience. Q. If you had 
been called upon to dissect a body suspected to 
have died of poison, should you or not have 
bought it necessary to have pursued your search 
through the guts ? — A. Certainlu, Q. Do you 
not apprehend that you would have been more 
likely to receive information from them than 
from any other part of the frame ? — A. That 
is the track of the poiton, and Ithotdd certainfy 
havefoUawed that track through* 

** Nay, more : you will not always be let off 
with statins your otvn opinion^ and giving some 
ground for it, but you wnl be expected to know 
something about the opinions of others ; or at 
least you will appear very ignorant if you do 
not. And it may be observed, that perhaps 
lawyers, whose freedom of intellectual enquiry 
is fettened in the closest and most servile man- 
ner by authority, are apt to lay too great stress 
upon authority in medical matters. You roust 
constantly, therefore, be expected to be taxed 
vdth such questions as these : — What are Hun- 
ter's opinions upon such or such a subject? 
Was Haller, was Dr. Mead, of the opinion you 
are now giving ? 

** I remember a medical man, at Lincoln, 
endeavouring to give the go-by to such ques- 
tions, by slighting the information which was 
to be obtained from medical writers ; answering, 
that ^ the writers of books would advance any 
thing.' Chief Justice Dallas severely repri- 
manded the witness, observing, tliat he would 
not sit in a court of justice and hear science 
reviled, and the recorded researches of the 
medical world represented by ignorant tongues 
as leading only to uncertainty. 

" It has been a great reproach to the medical 
profession, that, on the occasion of celebrated 
trials, the medical witnesses on the one side and 
the other have contradicted each other in such 
a point-blank manner in their opinions delivered 
upon oath. 

" Thus in the case of Donnal, tried at Exeter, 
in 1817, for poisoning his mother-in-law with ar- 
senic, Dr. Edwards, for the prosecution, is asked 
— What is your opinion, from the appearance 



of the deceased on (fissectfon, as to the cause of 
her death? — A. From the appearance of the 
stomach and intestines, independently of the 
examination and analysis, of their contents, I 
have no doubt that the death was produced by 
arsenic. And, in r&>examination, you have stated 
your opinion that the death was not occasioned 
by cholera morbus, and have been asked several 
questions upon the nature of cholera : do vou 
change your opinion ? — A. I do not. When 
Dr. Adam Neale is called for the defence, he it 
adted — Did you hear distinctly the descriptioD 
Dr. Edwards ^ve of the appearance- ot the 
stomach after it was opened ? To what should 
you, independently of other circumstances, have 
^attributed that appearance? — A. To no cause 
but disease. Q. What disease ? — A. Cholera 
morbus. In this he is followed by two or three 
more doctors. Dr. Edwards spoke also as to 
the certainty of two tests be nad emploved -— 
blue vitriol and lunar caustic ; and that the cir« 
cumstance of Mrs. Donnal having eaten onions 
shortly before her death, could not have efiected 
the tests. The doctors for the defence denied the 
sufficiency of the tests, and deposed that the tests 
would very probably be affected by the onions. 

** So, in Donellan's trial, the doctors for the 
prosecution were particularly asked as to their 
opinion upon the symptoms described by Lady 
Boughton, and which I read on the last occasion; 
and they say that they are of opinion, from the 
symptoms descril>ed, that the cause of the death 
was laurel water. Q. Is the heaving of the 
stomach a circumstance which attends epilepsy, 
or apoplexy ? — A. It is not. Now, when John 
Hunter is called, he is asked — Are the symp- 
toms that appeare^l after the medicine was given, 
such as necessarily to conclude that the per^son 
had taken poison ? — A. Certainly not. Q. If 
an apoplexy had come on, would not the symp- 
toms have been nearly or somewhat similar ? — 
A. Verv much of the same. Q. You have heard 
of the froth issuing from Sir Theodosius's mouth, 
a minute Dr two before he died ; is that peculiar 
to a man dying of poison ? — A. No ; I should 
rather suspect an apoplexy. You recollect the 
circumstance that was mentioned of a violent 
heaving of the stomach?— A. All that is the 
effect of the voluntarv action being lost, and 
nothing going on but the involuntary. ^ 

" Again, the doctors for the prosecution swore 
that it was their opinion, from the appearances 
of the hodif on dissection, that Sir Theodosius 
had been poisoned ; and that those appearances 
could not arise from putrefaction. John Hun- 
ter said, that, in his judgment, the appearances 
were entirely the result of putrefaction, and 
that they did not afibrd the least suspicion that 
Sir Theodosius died of poison. 

"• But the most remarkable of a multitude of 
instances of cross-swearing by doctors, with 
regard to medical opinion, was in the case of 
Cowper, afterwards a Judge. He was tried 
for the murder of Mrs. Stout, a Quaker lady, 
whose body was found in a river near Hertford, 
during the time Cowper was attending the Hert- 
ford assizes as a counsel, and who bad fallen in 
love with Cowper. She had also written some 
love-letters to another swain, signed " Your 
loving duck." The charge against Cowper was, 
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that he had stranded the woman, and then had 
thrown her hody into the river, in order to ^ve 
a colour to the charge of suicide. At the time 
this happened, Cowper^t father and brother were 
sitting members for Hertford, after a recent 
election, which had been strongly contested; 
and the irritation occasioned by it was still ac- 
tive. Accordingly, a long list of Tory doctors 
were summoned for the prosecution, and an 
eaually long list of Whig doctors for the defence. 
Toe contest was upon a point of medical opinion 
with regard to bodies found JioaHng, without 
water in them — how the deceased came by their 
death. Mrs. Stout was found at the top of the 
water the dayafler she was missing; but her 
body was not opened till mx weeks afterwards, 
when no water was found in it. 

[The contradictions of the medical witnesses 
in this case were very remarkable indeed. We 
may refer the reader to them in Gfordon Smith's 
Analysis of Med. Ev. pp. 274, 275. 281. 283.] 

** I shall have occasion frequently, in the 
course of my lectures, to' advert to the sul^t 
of the demeanour of medical witnesses. The 
hour will just allow of me, this evening, advert- 
ing to one piece of advice ; which is, in the 
witness-box to drop as much as possible the 
language which is known only to scientific men, 
and to adopt that which is in popular use. If 
you have occasion to speak of a person fainting, 
do not say, as I have heard it said, that you 
found the patient in a state of syncoj)e; — and 
you must not expect a court of justice to un* 
derstand you if you talk of a person bein^ 
comatose, or of the appearance oi his stomach 
after death being highly vascularf or of your 
having discovered poisonous ingredients in his 
intestines by means of a delicate test. The 
Judge and counsel are generally very shallow 
men of science, and it is a great advantage 
for them to raise a laugh at persons whom 
they would represent to be using hard names 
for common tnings. Veterinary surgeons are 
a great game for counsel; as I remember, 
in particular, a veterinary sureeon, who, when 
cross-examined by Serjeant Vaughan, was so 
unfortunate as to make use of the term ' sus- 
pensary ligament,' which the Serjeant inter- 
preted * a hangman's noose.' I should guard 
you also against the qse of metaphorical expres- 
ticms, of which I will give you an example. 

In the examination of Mr. Tucker, m Don- 
nall't case, the witness is asked ^ Have you 
seen the prescription which Dr. Edwards wrote 
that night ? — A. No, I- have not ; but I could 
wish to sec it. (Here the prescription was shown 
to the witness). Now, supposing a person to 
have retchings and purgings for several hours, 
and that you found these attended with fre- 
quent and fluttering pulse, in that state of the 
illness what should you have prescribed ? — A. 
/ ihould have pre$crid>€d diamelricaUy opposite to 
the prescription of Dr. Edwards ; I skoidd con- 
sider that preserved by Dr, Edwards as adding 
weight to a porter* s back* Mr. Justice Abbott, 
(to the witness) • Don't speak metaphorically : 
you arc speaking just now of a gentleman of 
experience and respectability ; I don't wish you 
to conceal your opinion, but only to speak it in 
difierent language.' 



** And considering that, when you are giving 
testimony in a witness-box, you are dischai^ng 
a most responsible duty upon your oaths, I 
should recommend you, even if you should 
meet with rude and unbecoming treatment from 
an advocate, that you should not vie with him 
in a dexterous use of what my Lord Bolingbroke 
calls ' the flowecs of Billingsgate.' A short ex- 
tract from a scene in the Oldham Inquest will 
illustrate my meaning. 

** Mr. Simmons, a sur^n of Manchester, is 
undergoing a cross-examination by Mr. Harmer. 
* I think,' says Mr. S., • I am more capable of 
forming a correct opinion on the subject than 
Mr. Cox.' * The jury. Sir,' replies Mr. H., * wiU 
no doubt duly appreciate the value of that self- 
opinion.' Mr. Aikworth, — Really, Mr. Coro- 
ner, I must interpose to protect the witness from 
this sort of attack. Witness, — Oh ! Mr. Ash- 
worth, let me eo on, I will teach him surgery ; 
I am anxious for a little more discussion ; he 
is not the first lawyer I have taught surgery. 
Mr. Harmer, — Perhaps not ; but notwith- 
standing the opinion you entertain of your own 
skill, I should be very sorry to be under your 
hands. Witness.^ Oh \ Til teach you sur- 
gery. Sir. As you have challenged me with a 
castigation from difierent medical opinions, I 
hope you will bring down Dr.'Ciine, Sir Everard 
Home, and the other leading members of the 
faculty. 1 shall be very happy to see them. 
Mr, A. — I will ask you, Mr. Coroner, whether 
the witness is to be attacked in this kind of 
way. Witness, — I am sorry you should inters 
nipt the gentleman, Mr. Ashworth ; I am anxious 
for a little more discussion with him. (Here 
much clarootir ensued, and different gentlemen 
addressed the Coroner together.) Witness, — I 
want a little more discussion; don't interrupt 
the gentleman ; I should like a little more dis- 
cussion with him. Mr, H, — I beg you will 
hear Mr. Simmons ; he says he wants a little 
more discussion. T%e Coroner, — I have ex- 
hausted all my patience,' &c" 
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LAW REPORTING. 

Rqports cf Ccues argued and ruled at Nisi 
Frius in the Court of Kings Bench and 
Common Pleasy ana on the Western and 
Oxford Circuits, from the Sittings after 
HUary Term 1 1 Geo. ^, to the Sittings 
after Trinity Term 1 WiU. 4. By WU- 
liam Moody and Benjamin Heath Malkin. 
London. J. and W. 1\ Clarke ; and Saun- 
ders and Benning. 

Lord Rbdbsdale, four years ago, in a 
pamphlet upon the Chancery Commission, 
gave it as his opinion, that one great evil of 
the present state of the law was the num- 
ber and length of the present law reports. 
He referred, he said, with pleasure, to At- 
kyns and Peere Williams, where he found 
that the exact point decided was stated 
shortly and correctly ; but when he opened 
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the reporters of the present day, he was 
confused and wearied by lone and useless 
statements of deeds and wills, and the 
real points of the case overlaid by all the 
verbiage which the Judges had uttered. 
His Lordship ascribed this unfortunate 
change in the manner of reporting to law- 
book-selling being a more profitable trade 
than formerly. Now, we are not inclined 
to ^o the whole length of the learned Lord ; 
we think that there are some reports now 
published which display great ability and 
judgment; but we regret to say that there 
are many which richly deserve the censure 
which his Lordship passed on them. 
When it is recollected that the reports of 
common law alone occupy more than 60,000 
pages, we think it is full time that some end 
should be put to it ; and we have long in- 
tended to turn our full attention to the 
subject, and expose what appear to us the 
most prominent evils of the present sys- 
tem. It would be no difficult matter to show 
that many of the cases reported are mere 
specimens of book-making ; that they might 
be compressed within a Quarter of their 
present space; that the interests of the 
profession are greatly affected by the pre- 
sent system, not merely in being made to 
pay four times as much as they snould pay, 
but, what is more important,- m not having 
the knowledge which these works contain 
presented to them in an accessible form, 
and the consequent loss of valuable time. 
These are the evils of which we complain, 
they are universally felt and lamented ; and 
we could, if we pleased, bring together so 
numerous a list of extracts showing the 
truth of what we state, that the whole over- 
grown pile of modern reports would totter 
to its foundation. We are inclined, how- 
ever, for the present, to spare ourselves this 
somewhat painful task : we have now stated 
the grievances of which we complain ; we 
think we owe it to the profession to do our 
best to remedy them ; we, moreover, pro- 
mise to do so, having both the power and 
the will to carry our mtentions mto effect 
But we are unwilling to do this without due 
notice to the parties concerned ; we are will- 
ing to pass an act of oblivion which shall 
obliterate from our minds all offences of 
this nature up to the present day. But, in 
future, we shall hold any such feelings to 
be mere signs of weakness: we should 
abandon the charge that has been commit- 
ted to our care — the interests of the profes- 
sion — if we acted otherwise ; and we pro- 
raise, if occasion should require, that we 
shall not be slow in following up this an- 
nouncement, be the offender who he may. 



We have great pleasure in stating that 
the reports of Messrs. Moody and Malkin 
do not come in any d^ree witnin the limits 
of our censure. They are models for the 
ntit prius reporter, and are deserving of 
considerable praise; they are, with some 
few others, the Abdiels of the host ; 

"Among the faithless, &ithfiil only they; 



Amone innumerable false, unmoved. 

Unshaken, unscduced ; 

Nor number nor example with them wrought 
To swerve from truth, or change their constant 
mind," 

The points decided are given neatly and 
correctly; the* opinions of the Court con- 
densed and clearly stated ; and the subjects 
well selected. The whole of the cases in 
this Number will be found shortly stated 
under their proper heads in the Quarterly 
Digest. We shall here mention more 
fully the most important cases. 

The first decision which we shall notice, 
is the case of Obbard and another v. SManty 
p. 483., which establishes an important prin- 
ciple. Where bills are given in payment 
for goods, if the goods turn out to be worth 
much less than the estimated price, a doubt 
arose, whether the whole amount of the 
bills could be recovered. It is well known 
that great frauds are frequently committed 
on distressed persons in this manner. They 
consent to accept bills, and receive, instead 
of money, goods which prove to be worth 
about half the amount of the bills they have 
accepted. Lord Tenterden, however, ruled 
in this case, that the full amount of such 
bills may be recovered. " The cases cited 
for the plaintiff*," said his Lordship, ** have 
completely established the distinction be- 
tween an action for the price of the goods, 
and an action given for the security for 
them. In the former, the value only can 
be recovered; in the latter, I take it to 
have been settled by those cases, and acted 
upon ever since as law, that the party 
holding bills given for the price of goo^ 
supplied can recover upon them, unless 
there has been a total failure of consider- 
ation. If the consideration fails partially, 
as by the inferiority of the article furnished 
to that ordered, the buyer must seek his 
remedy by a cross action." There was a 
warranty that the goods were ^ of good 
quality;" but Lord Tenierden thought 
tliat aid not alter the case. 

There are also two cases on a point in 
bankruptcy of much interest The first is 
Ward and another v. Clarke^ 4iff7^ which 

* Morgan v. Richardson^ 1 Camp. 40. n. T^v 
V. Gtvynne^ 2 Camp. 346. ; and sec Heming v. 
Simpson^ 1 Camp. 40. n. 



Seview : Law Reporiinff, 



2^9 



has decided, that where a bankrupts after 
a secret act of bankruptcy, bought on credit, 
and sold for ready money at unduly low 
prices, the purchasers were not entitled to 
the protection of the 6 Geo. 4. c. 16. § 82., 
which enacts, '*That all payments really 
and bondjlde made by and to a bankrupt 
before the date and issuing of the com- 
mission against such bankrupt, shall be 
deemed valid, notwithstanding any prior 
act of bankruptcy, provided the person so 
dealing with the bankrupt had not notice 
of any act of bankruptcy, unless the pur- 
chase was in the usual course of business, 
lliis principle is extended still farther by the 
subsequent case of Cook andanothety v. Cat- 
deooU, 522. ; in which Lord Tenterden held, 
that a sale of goods under such circum- 
stances is an act of bankruptcy ; and that 
the buyer is liable to the assignees in tro- 
ver for the value of the goods : the jury 
however could not agree, and no verdict 
was found. We think the case so import- 
ant, however, that we shall give it fully. 

The action was brought to recover the 
value of two parcels of goods, delivered by 
the bankrupt to the defendant, on the 12th 
and 19th of February, 1829, respectively, 
under the following circumstances : — The 
goods delivered on the 12th of February, 
were about half of one and the whole of 
another parcel of goods, which the bank- 
rupt had bought a few weeks before oa 
three months' credit. Evidence was given 
that the prices at which the bankrupt had 
purchased were the fair and usual prices 
at the time of his purchase, and that no 
depreciation had taken place between that 
time and the time of Uie sale to the de- 
fendant. The defendant bought them for 
ready money, at a depreciation of 83^ per 
cent. ; the original prices, and that deduc- 
tion, being stated on the invoice to him. 
It did not appear, however, that the origi- 
nal prices were stated as those paid by the 
bankrupt ; nor was any evidence given to 
show diat the defendant knew them to 
be so. The circumstances respecting the 
goods delivered on the 19th of February 
were just similar, except that, with respect 
to part of them, the price paid by the 
bankrupt and the value were not proved ; 
and that the res^ were shown to have been 
purchased by the bankrupt on the same 
day, at 48^. 6^. a piece, and sold by him to 
the defendant at 38$. 6c^. a piece : but here, 
as before, there was nothing to fix the de- 
fendant with knowledge of the price given 
by the bankrupt, or the time of his pur- 
chase. The other circumstances relied on 
against the defendant were these : — That 
the original seller of part of the goods 



purchased on the 12th of February, bought 
one piece of these goods from the defend- 
ant at 2s, Sd. a yard, tlie sale price to the 
bankrupt being 2s. lOd*; and that on the 
next day the defendant's shopman refused 
to deliver it, and mentioned a higher as 
fixed upon those goods, but refused to sell 
them to that party, stating that they were 
already contracted for; that the goods 
were packed in bales, containing articles of 
various kinds, and that the defendant had 
purchased them after inspecting one bale 
only ; and that the defendant had stated, 
on nis examination before the commission- 
ers of bankruptcy, that the goods were 
soiled or damaged ; which witnesses were 
produced on this occasion to negativel 
Down became a bankrupt, and a commis- 
sion was issued agamst him within a week 
of the transaction of February 19th. No 
act of bankruptcy was proved earlier than 
the 20th, though he was shown to have 
contemplated absenting himself from his 
creditors as early as the 16th. The reso- 
lution, however, did not appear to have 
been acted on till the 20th. 

CanwbeUf in opening the case for the 
plaintiff, admitted that the assignees could 
not avoid the transactions in question, how- 
ever fraudulent they might be, if they took 
place before an act of bankruptcy, because 
with respect to such transactions they only 
stood in the place of the bankrupt, who 
could not have defeated them by relying 
on liis own fraud; but he contended, that 
if it should turn out that there was no other 
act of bankruptcy at the time, the transac- 
tions themselves were acts of bankruptcy 
within the 6 Geo. 4. c. 16. s. 3., as " a 
fraudulent gift, delivery, or transfer of goods 
or chattels, with intent to delay or defeat 
his creditors." 

Lord Tenterden C. J., in summing up to 
the jury, said, — "All other proof of any act 
of bankruptcy previous to the sales in ques- 
tion having failed, tlie only question is, whe- 
ther the transactions themselves, or cither 
of them, are to be considered as acts of 
bankruptcy within the 6 Geo.4. c. 16. s. 3.? 
The words of the clause are, ' fraudulent 
gifl, delivery, or transfer,' the word ' fraudu- 
lent' of course applying to each of those 
that follow it. Now, a sale is a transfer, 
and therefore may come within the mean- 
ing of the provisions of the statute as a 
* fraudulent transfer.' But though it may 
be so, it is not, from its nature, a transaction 
exposed to the same suspicion as some of 
those which would be comprehended' under 
the former words : and I think that a sale 
cannot in reason be held to be a fraudulent 
transfer, unless it takes place under such 
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circumstances that the buyer, as a man of 
business and understanduig, ought to sus- 
pect and believe that the seller means by 
It to get money for himself in fraud of his 
creditors; and that the sale is made for 
that purpose. The Question, therefore, for 
the jury is, whether they think that the de- 
fendant, as a man of business, ought to have 
known that Down affected these sales, or 
either of them, for the purpose of putting 
the proceeds in his own pockety and de- 
frauding his creditors ? If so, the verdict 
should be for the plaintiffs for all the goods 
comprised in that transaction, or delivered 
subsequently to it.*' The jury (a full special 
jury) were equally divided in opinion ; and 
after retiring for two hours, were discharged 
from giving a verdict. 

These appear to us the most important 
cases in the Number, but there are other 
useful points decided, the knowledge of 
which will be serviceable to most profes- 
sional men ; and we have great pleasure in 
lending an additional circulation to the 
cases which we have extracted ; and we 
hope to be able, from time to time, as the 
reports are published, in the same manner 
to extend the sphere of their utility. 



I to the provisions of 1 Will. 4. c.70. b. 8., 
with regard to Writs of Error. In pp. 11. 
and 12. he speaks of appeals from writs 
of error, from the C. P. to the K. B^ 
and from the K. B., in certain cases, direct 
to the House of Lords. The above-men- 
tioned statute, however, provides, '* that 
writs of error upon any judgment given 
by any of the saia (superior) Courts, shall 
hereafter be made returnable only before 
the Judges, or Judges and Barons, as the 
case may be, of the other two Courts in 
the Exchequer Chamber ;" and from the 
'< judgment in error'* of such Judges, or 
Judges and Barons, '* no writ of error 
shall lie or be had, except the same be 
made returnable in the High Court of Par- 
liament." Some other mistakes mifht be 
pointed out ; and we would advise the au- 
thor, when next he recommends a reform^ 
to make himself fully acquainted with the 
existing system. 



SomeOhservaiions on the Necessity of reform- 
ing the House of Lords considered as 
the Court of ultimate Appeal in the Ad- 
mimstroHon of Civil Justice. London. 
H. Butterworth. 1831. 

The object of the pamphlet now before us 
is to point out the total inefficiency of the 
House of Lords, as at present constituted, 
to act as a competent Court of ultimate 
appeal. The author shows the incompe- 
tence of the Peers themselves to decide 
on the various 'questions brought before 
them ; and that the Chancellor in reality 
decides. He then proceeds to prove, that 
in matters of law, tne Chancellor, from the 
course of his previous life, is not generally 
a proper. person to review the judgments of 
the Courts of law. Next he demonstrates 
that the appeal from the Court of Chancery 
to the House of Lords is only an appeal 
from the Chancellor id the Chancellor. As 
this is the scope of the work, our readers 
will readily perceive that there can be no- 
thing very new in it, and we could have 
wished that the author had stated his ob- 
jection to the present system less flippantly 
than he has done. However, now that re- 
form in the law is the object of constant 
attention with the legislature, any work 
which points out the real abuses of our 
judicial system must be useful. The au- 
thor seems, however, not to have attended 
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ANCIENT LIGHTS. 



The customs of London, io ancient, and so 
justiv prized by the citizens, are not, strictly 
speaking, parcel of the common lawofEngiaud; 
but are recognised in the Superior Courts, a$ 
obligatory within the precincts of the city. 

These customs are, however, not acknow- 
ledged by the Courts, until they have been once 
certified by the Recorder; and who certifies to 
their existence by an ore tenus communicatioD 
to the Court, in whicii the certiorari to return 
the custom is made returnable. 

Returns of this kind have been made occasion- 
ally, within the last three centuries, into the 
Court of Chancery; but the records of the 
Court of King's Bench present no such c^tifi- 
cate during the intermediate reigns from Hen.Vl. 
to Geo. IL; and the only instance which exists 
since the latter period is in the case of Plummer 
V. Bentkam*, wliere the form of certificate used 
was in the following form : — 

" The answer of Marshe Dickenson, Esq. the 
Mayor, and of the Aldermen of the City. 

" We the said Mayor and Aldermen of the said 
city, by Sir William Moreton, Knight, Recorder 
of the said city, by word of mouth of the said Re- 
corder, according to the said custom of the said 
city, do, in obedience to the said annexed writ, 
humbly certify that there is now bad, and from 
the time whereof the memory of man runneth 
not to the contrary there hath been had, ai«l re- 
ceived such ancient and laudable custom in the&iiiJ 
city, used and approved, to wit, * that if any one 
hath a messuage or house in the said city, near, 
or contiguous and adjoining to another ancient 
messuage or house, or to the ancient foundation 
of another ancient messuage or house in the said 
city, of another person his neighbour there, aod 

. • 1 Burr. 848. 252. 
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the windows orlightt of such messuage or house 
are looking, frontinff, or situate towards, upon, 
or oyer, or against Uie said other ancient mes- 
suage or house, or ancient foundation of such 
other ancient messuage or house, of such other 
person his neighbour, so being near, adjacent, 
contiguous, or aidjoining, although such messuage 
or house, and the lights and windows thereof, 
be or were ancient, yet such other person his 
neighbour, bdng the owner of such other mes- 
suage or house of ancient foundations^ so being 
near, adjacent, or adjoining, by and according 
to the custom of the said city, in the same city 
for ail the time aforesaid used and approved, 
well and lawfully may, might, and hath used, at 
his will and pleasure, his said other messuage or 
house so being near, adjacent, or adjoining, by 
building to exalt or erect ; or of View, upon the 
ancient foundation of such other messuage or 
house so being near, adjacent, or adjoining, to 
build and erect a new messuage or house to such 
height as the siud owner shall please, against and 
opposite to the said lights and windows near or 
contiguous to such other messuage or house, and 
by means thereof to obscure and darken such 
windows or lights; unless there be or hath been 
some writing, instrument, or record of an agree- 
ment or restriction to the contrary in that 
behalf."' 

Upon this important occasion, the Recorder 
of London appeared down at the bar, and in bis 
purple cloth robe faced with black velvet. 

Temflarius. 



WOUNDING WITH A BLUNT 
INSTRUMENT. 

To the Editor of the Legal Observer. 

Ma. Editor, 
You are, no doubt, aware that a man was 
convicted at the late Special Commission, 
holden at Salisbuiy, on an indictment under 
the 9 G. 4. C.31.S.12., for wounding a ma- 
gistrate with a hammer, intending to do him 
some grievous bodily harm. The case was re- 
ferred to the Judges for their opinion, whether 
the wounding with such an instrument as a 
hammer was sufficient to sustain an indictment 
on that statute. The Judges were of opinion 
that a wounding with any blunt instrument was 
sufficient. 

Sir, — I live in a country where [people are not 
so cool and coUeaed as they are in yours, and, 
therefore, the effect of this decision will be felt 
more strongly here than with you. ** Any 
blunt instrument" will include an appalling re- 
striction on the laudable dis[)osition to punish 
impertinence. If I just beat a man with a 
cudgel; if I knock down an insolent rascal who 
has affronted a female i if I even puti his nose, 
and the skin be in the least removed ; since that 
it a wounding, and my stick, or finger and 
thumb, are blunt instruments, then there is *' a 
wounding with a blunt instrument," and there- 
fore I am liable to be hanged ! Why, Sir, can 
such things be ? They talk of the laws of Draco, 
and the Black Act, but this construction of the 



9 Q.4. c.91. Is inlinitelv more merelless. If 
this could have been the intention of Lord 
Lansdown, when he broueht in the bill, he 
ought to be called Lord Moloch ! Sir, — when 
once such a construction is admitted, there is 
no knowing how far it will go. " Blunt in- 
strument ! " — why, sometimes Mr. O'Connell's 
speeches are blunt instruments, and inflict 
wounds : so he is liable to be hanged, accord- 
ingto thb construction. 

Though I am only a poor Irishman, perhaps. 
Sir, you will have no objection to put this in 
your very clever publication, to oblige 

Your obedient servant, 

Sackville Street, O'M. 

Dublin. 

SUPERIOR COURTS. 

PRACTICE IN LUNACY. 

The^ Lord Chancellor, after noticing that a 
particular case of 2;reat injustice to a lunatic had 
been brought under his notice by one of the 
Masters, delivered the following opinion, as to 
the remedy which mieht be applied : — ^ The dif- 
ficulty in which the Master found himself is this 
— and at first it appeared to me to press a little 
also on myself — tnat, strictly speaxine, he can 
do nothing unless set in motion. This is the 

fineral prevailing opinion in the "Master's office, 
am not of that opinion. I hold, that at all 
events the Master has a duty to perform, and has 
a power to dischai^e that dut^, so far forth as 
to convey immediate and precise information to 
the Great Seal, if it happen (as is generally the 
case) to be, vested with tne powers of the Crown 
in lunacy. Then the question arises, whether 
the Great Seal can act without bein^ put in 
motion ? and some have said, and I think most 
thoughtlessly and contrary to all principle have 
said, that the Great Seal never can be put in 
motion judicially without an application — that; 
it cannot put its own power into motion ; but 
this is a wild idea. In the first nlace, I doubt 
whether it applies to the judicial functions of the 
Court at all. But I am clear that it cannot ap- 

' ply to the jurisdiction in lunacy, which is not 
even quasi judicial, though dealt with oflen 
judicially, with respect to the rules of evidence 
and the mode of proceeding, but the powers and 
duties of the Court are any thing but judicial in 

* lunacy. The individual holding the Ureat Seal 
sits tft foro domestico. He represents the sove- 
reign, as the guardian of the lunatic in his capa« 
city of parens patrue. My course is perfectly 
clear ; for if I wait till I am put in motion, I 
may wait for ever. The existence of the abuse 
assumes, that no party will apply to me ; the 
abuse would not exist, if the [larties were con- 
testing. But it is because the breach of a high 
duty — a sin against every humane and Christian 
feeling, as well as every honest principle— is 
committed by those who have the care of the 
unhappy lunatic, and owe to him and the Court 
a duty, which they violate, that neither will im- 
peach the other, and that, therefore, I am bound 
for the protection of my jurisdiction, and I am 
bound for the protection of the lunatic, to inter- 
fere, and put the power intrusted to me in motion 
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That these combinations should exist between 
the committee of the person and the committee 
of the estate, is by no means a remote possibility ; 
for, if you consider, ^ou will find that the com- 
mittee of the estate is either the heir at law, or 
«ome person selected by him ; and the committee 
of the person is either one of the nearest of kin, 
or some person connected with him, not being 
the heir of the estate ; so that, in the majority 
of the instances, the two committees are proba- 
bly near relations, at all events persons connected 
with each other. They may yery easily have a 
joint interest, and, if they are unconscientious 
men, they may sacrifice to that joint interest both 
their duty to the unhappy patient and to this 
Court. That being the case, therefore, it would 
be absurd in the grossest degree, and carrying 
the thing to a most dangerous extent, to give 
countenance to the idea, that there is any doubt 
as to my power and my duty of actually interfer- 
ing, although, or rather emphatically, because no 
application is made to me. I think that the 
Masters ought to understand, that whene\'er they 
sec any thing suspicious generally — not confining 
themselves to such cases — but, at all events, 
whenever they see any thing suspicious, and 
there appears to be a lack of disposition in any 
quarter to bring that matter before them so 
that they may deal with it, their duty is, if 
they cannot put the parties in motion before 
themselves, — if they can,,! shall be better pleased, 
because it will save the time occupied in the 
Court hearing it, and it may save a heavy ex- 
pense, — but if the parties appear sluggish and 
indisposed to move, it is their duty to do what 
they can ; and if they find they can do nothing 
consistently with the practice of their office, in 
order that justice may be done, that they should, 
immediately come to me and put me in motion : 
then I shall take in all those occasions the step 
I have taken in this, which is to appoint a solici- 
tor, a respectable person in whom I have confi- 
dence, to act in the case, and to move me after 
having made due enquir}'. I have no officer to 
make the necessary enquiries, and I have no 
means of meeting the expense but by making 
the estate of the lunatic defray the charge, which 
shall be as small as pos:>ible; but I do not see 
how a few pounds of the estate can be better 
bestowed fur the benefit of Uie lunatic himself, 
than, when I see there is a want of conscience 
and common feeling on the part of the commit-^ 
tee, by putting the affiiir into the hands of a 
person 1 can rely upon, and who will see that 
justice is done also to the estate. 



ROLLS COURT. 

MORTGAGE AND BOND. 

A mortgage had been made, and a bond was 
given as a collateral security. The mortgagor 
had been arrested, and the question was, whe^er 
the mortgage was dischai^d by the arrest. The 
Master qjft/ie Bolls was of opinion that it had 
not any such effect. It was true that taking 
the body in a personal action destroyed and ex- 
tinguished all right of futQre personal actions, 
but it did not anect a collateral security on land. 
The mort^e, therefore, remained unafiected 
by the action.— Z^awoic v. Baiine. Feb. 7. 



FRAUD — OuABDIXN AUD WABO. 

Anne Faulkner, the plaintiff, wasentitied,as the 
grand-daughter and next of kin of Elizabeth 
Ducket, to a bond debt of 2100/. due to the lat- 
ter bv the plaintiff 's aunt, Mrs. Salmon. Elizabeth 
DucKet died, and appointed Salmon and Goldby 
trustees and guardians of the plaintiff Goldby 
acted as trustee, and remainecl possessed of the 
bond until the plaintiff came of age, when he de- 
livered it to her; and she, having been broucht 
up by her uncle the defendant, and his wife Mrs. 
Salmon, sent it to the latter, by whom it was 
destroyed. The plaintiff afterwards married; 
and a bill was now filed against the represeotap 
tives of Salmon, to impeach the transaction, and 
for an account. 

Mr. Bickersiethf for the plaintiff, contended, 
that this case came within the well known rule 
of the Court, that a guardian cannot benefit by 
his ward's property ; and relied mainly upon die 
case of Haick v. Hatch, 9 Ves. 992.* 

Mr. PemberUm^ for the defendant, contended, 
that at the time the bond was given up, the re- 
lation of guardian and ward did not, in fiict, 
subsist. 

The Aiatter of the BoUs thought it clear that 
the relation of euardian and ward had not ter- 
minated when this gift was made; but even if it 
had, he thought the transaction, under all the 
circumstances of the case, could not be sustained. 
He therefore decreed, that the estate of Salmoa 
should be charged with the amount of the bond, 
and also the arrears of interest on it. — FauOmcr 
T. Salmon. Feb. s. 



COURT OF KING'S BENCH. 

CONCUaBENT WRITS OP EXBCUTIOK. 

Barstow showed cause against a rule calling on 
the plaintiff to show cause why the ca. so* issued 
in this case should not be set aside for irregu- 
larity, and the sum paid to be dischai^ed from 
custodv under it restored. The facts were, that 
the defendant had given a cognovit ; on this a 
judgment was entered up, and SLj!.fa, issued in 
the last long vacation, returnable on the first 
day of Michaelmas term. A levy was made on 
the defendant's goods, but it realised only a part 
of the amount. The Sheriff, at the request or the 
plaintifi) made a return to this writ; and the 
plaintiff then issued a ca,sa, for the residue of the 
debt against the defendant She was taken upon 
it, and she paid the amount. The ca, sa, and 
the fi.fa, were both returnable on the first day 
of Michaelmas term. It would be contended, in 
support of the rule, that the ca. sa. could not be 
issued until the return of the^.yo., and there- 
fore that issuing it was an irregularity. But he 
should submit that the^. /a.jwas returned, for 
all practical purposes, before the ca. sa. was 
issued. The proceeds of the seizure had been 
paid over by the Sheriff to the plaintiff; the 
writ was returned; and the return was recited in 
the ca. sa. It was true, this was before the 

* The following cases on the point may also 
be cited: — Cray v. MansJSeld^ 1 Ves. 579.; 
Pierse v. IVaring, at. 1 Ves. 580., S Ves. 548. ; 
Hyllon T. Hylton, 2 Ves. 547. ; Meiiitk v. Mei- 
li^hy 1 Sim. and Ster. 138.; Benetty. Hmvey^ 
1 Sim. and Ster., 502.; 1 Ball and B. 169. 
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Sheriff wat bound to pay over, or to make a re- 
turn according to the exigency of the writ, but 
there was nothing to prevent or forbid his so 
doing. If he were not allowed to do so, this 
consequence would result;— a defendant might 
not have more property than would amount to 
a shilling which the SherifiTcouId seize, and then 
tfie plaintifTwould be prevented from proceeding 
ittainst the person ot the defendant until after 
tne return of the JS.fa,^ which misht, as in this 
case, include the long vacation. The best way 
of trying this question was, by considering how 
these proceedings would be entered on the roll. 
No inconsistency or incongruity would appear 
there, because the teste of the writ of ca, ta. 
would not appear. 

In Miller v. Pamell,* the Court observed, 
that if a plaintiff, after suing out aji./a,, could 
abandon it, and sue out a ca. ta.^ " it would 
confer a power which might be much abused/' 
Here the plaintiff had not abandoned his^. /a., 
and if in such a case he were not allowed to sue 
out a ca. sa. before the return of the^. /a., the 
converse of the mischief would apply. In Milk- 
ier V. Pameli, it was also remarked, " If the 
fi. fa, be returned, there is something to bind 
the plaintiff, and to limit for how much he shall 
have the body, by showing how much he has 
already gotten." But here the Ji. fa, was rc« 
tumecC and therefore here was the means of 
limiting for how much the plaintiff should have 
the body. 80 far, that case was in support of 
his proportion. He should therefore submit, 
that the rule must be discharged. 

FoUett^ in support of the rule, contended, 
that although a plaintiff might have two dif- 
ferent writs if he chose, he could not have a 
CO, sa, until the return of the JL fa. Now the 
return of the Ji. fa. meant by the law, must be 
the return to the Court. The endorsement on 
it by the Sheriff of what he had done, and send- 
ing it to the plainti£^ were not returning it. 
The Jl. fa.f therefore, not being returned, the 
issuing of the ca. sa. was an irregularity. 

Parke J. If you execute the^. /a., you can- 
not take another step till the following term, 
for that writ cannot be returned into Court 
until the Court, in contemplation of law, is 
sitting. You have been too rapid : you should 
have waited till the return of the^./a. before 
you issued the ca, sa. The rule must be made 
absolute, but without costs, and no action must 
be brought. — Rule absolute, without costs. — 
LawcM v. Codrington, H,T. 183I» K, JB, 

ENTERING THE ISSUE. 

DowKng opposed a rule calling on the plain- 
tiff to shew cause why an exoneretur snould 
not be entered on the bail-piece, on the ground 
that the plaintiff had not entered the issue, and 
judgment of non pros, had been signed. The 
affidavit, on which the rule had been obtained, 
stated, that issue having been joined, the plain- 
tiff was ruled to enter it, but that, on searching 
at the Treasury, the roll could not be found ; 
that if it had been brought in as it ought, to 
complete the entering of the issue, it would 
have been there; and that judgment of non pros, 

• C Taun. 370. 
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had been accordin^y signed. In answer to this, 
the plaintiff's attorney made an affidavit, in 
whicn he stated that he had taken in the roll to 
the Treasury, and pmd the usual fees. Mr. 
Edge, the clerk of tne Treasury, also made an 
affidavit that the roll had been brought in, and 
the fees paid ; that he had made an entry of it 
in his diary ; that he had given it to the bag- 
bearer ; and he presumed that the roll must, by 
some accident, nave been placed amongst those 
of some antecedent term, which were not filed; 
that such an accident as this had not occurred 
for fifty years in the office of the Treasury. 
These affidavits, it was submitted, were a suffi- 
cient answer, since the attorney had done all in 
his power to complete the entering of the issue. 
Besides, if the attorney for the defendant, 
when he was making the search, which it was 
his 'duty to make, had thought proper to en- 
quire of Mr. Ed^e, who sat in the next room to 
that in which tne rolls were kept, he would 
have found that no blame could be attached to 
the plaintiff's attorney, as he had evidently 
brought in the roll. 

Arnold, in support of the rule, contended, that 
this being an application on the part of the bail, 
they ought not to be prejudiced by the negli- 
gence of the affdrs of^ the Treasury, or of the 
defendant's attorney. 

Parke J, I think you are answered. It was 
not the fault of the plaintiff that you could not 
find the roll. He clearly brought it in. The rule 
must be discharged, but without costs. — Rule 
discharged without costs. — y. Menziet, 
H. T. 1831, K. B. 

NOTICE OF DISHONOUR OF BILL. 

In an action against the drawer of a bill of 
eichange, the handwriting being proved, the 
case turned upon the notice of dibhonour. 

It was proved, tliat the defendant had resided 
at Kennington, and that when the bill was dis- 
honoured It was taken there with the intention 
of giving the defendant verbal notice of the dis- 
honour; but the messenger was informed by a 
female servant at the house, that the defendant 
had gone away, that she believed he had 
^ broken," and she did not know where he was 
to be found. No written notice was left, but 
the messenger mentioned to the servant that he 
had come with a bill. On the part of the de- 
fendant it was proved, that his new residence- 
was in Adam Street, Adelphi; but it did not 
appear that the fact was known to the plaintiff. 

Lord Tenlerden C. J. was of opinion, that 
the plaintiff's evidence did not sustain the alle- 
gation of notice, and that therefore the plain- 
tiff must be nonsuited; but as the point was 
a new one, he would give the plaintiff leave to 
move to set it aside, and enter a verdict for the 
amount of principal and interest. His Lordship 
distinguished the present case from one where 
the bill was sent to the country-house of the 
party in his absence ; and observed, that as the 
nouse at Kennington was not the actual resi« 
dence of the defendant, the intimation to the 
servant could not be considered as notice to the 
defendant. The plaintiff was then called, with 
leave to move. — Harrity, Richardson, Sit, after 
H, T, 1831, K. B, 
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REFORMS 

INTKMDEO TO BE PEOPOSKD BY THX LOB.D CHANCSLLOB 
IN THE COtrUT OF CHANCERY. 



We have just received intelligence from a 
source on which we rely, which will enable 
us, this week, to lay before our readers, 
the most important changes which the Lord 
Chancellor intends to propose on Tuesday 
next. 

Our readers will have seen, tliat the 
noble and learned Lord, on Monday last, 
applied for, and of course obtained, permis- 
sion from the House of Lords to attend 
the Finance Ccmimittee on the subject of 
his salary. On his attendance there, to use 
his own expression, he <' unburdened" him- 
self on the subject of his fees ; and the im- 
portant result of this evidence was, that a 
proposition was made by the Committee to 
his Lordship to be paid by a salary and not 
by fees ; to which he immediately ac- 
ceded. We know of no terms adequate to 
express our joy and satisfaction at this in- 
telligence. We further understand, that he 
is to receive two salaries — one as Speaker 
of the House of Lords, the other as the 
Chief Judge in Equity. It Is understood 
that he will state this fact in his speech. 

It is also intended to abolish the present 
lists of Commissioners and to give them 
moderate compensation, to appoint three 
high Judges in Bankruptcy, and an infe- 
rior court of six to dispose of the minor 
business ; but to admit of an appeal from 
the superior Court to the Vice Chancellor.* 
Another great change which is intended to 
be effected in bankruptcy is, that no com- 
mission need in future pass the great seal, 
and that this expense shall therefore be 
saved to the suitor. 

A great alteration is also to be effected 
in the administration of the law relating to 
Lunacy. The Lord Chancellor has de- 
clined, for some time, to direct any Com- 
mission to the present Commissioners, in 
consequence of the intended change ; and, 
on Tuesday, he will propose that they shall 
be abolished with moderate compensation, 
and a more efficient and less expensive sys- 
tem be established. 

* See the proposal as to Bankruptcy in our 
last number. 



We also understand, that no very im- 
portant change will be at present proposed 
in any other particular, but that farther 
measures are in contemplation. 

We hail these alterations most fervently; 
rojoicing that we have lived to see the 
day when a moderate, but effectual, reform 
has commenced. 

These proposals are likely to provoke 
considerable discussion. Lords Eldon and 
Lyndhurst will both be in their places : 
the one, as the firm ppposer of innovation ; 
the other, as the gracefiil and dignified 
arbitrator between the contending parties. 
We anticipate a most interesting debate. 
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THE 

ECCLESIASTICAL COMMISSION. 

We understand, that soon after Lord 
Brougham was appointed CIiancd]or« he 
requested the commissioners appointed to 
consider the state of the ecclesiastical 
courts to turn their immediate attention 
to the Court of Delegates. Our readers 
are probably aware that this is a court of 
appeal from the ecclesiastical courts, com- 
posed of some of the common law judges 
and doctors of civil law. These last were 
appointed to sit in rotation ; so that the 
youngest doctor of dvil laws might sit to 
reverse the decision of Sir John Nicholl or 
Dr. Lushington. The Court was, indeed, 
a very heterogeneous assembly, and whoUy 
inadequate to decide the important matters 
intrusted to their care. The mode of re- 
versing the decision of the Court of Dele- 
gates by Commission of Review was almost 
equally anomalous and ill advised. This 
state of things, therefore, in the opinion 
of the whole profession, called loudly for 
some reform, and the report of the Com- 
missioners upon it was expected with very 
considerable anxiety, not merely by those 
who were immediately interested, but by all 
friends of judicious and moderate reform. 

We are now informed that the Comnus- 
sioners have made a report which is al- 
ready laid on the table of the House of 
Commons. This report we have not yet 
seen, as no member has moved for a copy of 
it, but we believe that the Comniissionera 
have recommended the entire aboUiion of the 
Court ofDelegaUs; and have flirther recom- 
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mended that the appeal A'om the Eccle- 
siastical Courts shall be made to the Privy 
Council. Of the benefit of the latter re- 
commendation, more doubt may perhaps 
be entertained than of tlie former. It will, 
however, relieve the Court of Chancery 
from one small part of its labours, and so 
far it will, at least, be beneficial. 

It is further rumoured, which in fact 
was incidental to the change, that the 
pntetice in the Privy Council will not be 
confined, as in the Court of Delegates, to 
pToctorsy but will be open to all aOomeys 
and soUeUors, 

This we believe is the substance of the 
Report, which we shall take an early op- 
portunity of laying before our readers, 
either in one of our Numbers, or in our 

next MONTHLY RECORD. 



STAMP LAWS 
and other measures affecting the 

profession. 

Mr. Editor, 
I AM desirous, through your influence^ to 
induce the practising members of the legal 
professsion, in all parts of the country, to 
Form a society for the protection of their 
common interests. I am perfectly aware 
that associations exist, which are excellent 
in their nature, and sidEciently extensive in 
their objects ; and it is their union and cor- 
dial co-operation that I wish to see effected. 

I would particularly allude to the law re- 
lating to the revenue of stamps, the study 
of which is much more difficult than the 
comqion law, because there are no fixed 
principles, and because the statutes relat- 
ing thereto are unconnected, unintelligible, 
and indefinite. 

I observe a communication has been made 
by the Chancellor of the Exchequer to the 
Mouse of Commons, that he found several 
bills in his office relating to the stamps, 
which he intended to bring forward. What 
these bills are, their nature and objects, I 
presume the public are not to know until 
they shall have been presented to the 
House ; and, from the mode in which Trea- 
sury measures are carried through, the time 
allowed for consideration by persons who 
have other pressing calls for their attention 
i^ insufficient for any effiectual purpose. 

It will be recollected, that the penalties 
and restrictions affecting attorneys are, by 
the stamp laws, extremely harsh and op- 
pressivci although it is through them ihat 



nine tentlis of the revenue is received, and 
from which they can derive no pecuniary 
emolument; but a misconstruction of an 
expression in the act may be productive of 
ruin and disgrace. 

Presuming, however, that the measure to 
be brought under consideration in the House 
of Commons is remedial and explanatory, it 
behoves the profession to watch its progress 
and examine its details, with a view to ren- 
der the law, if possible, intelligible to the 
meanest comprehension. 

I trust, I have said enough to show the 
members of tlie existing associations the ne- 
cessity of their uniting their exertions upon 
this subject ; and I feel convinced that all 
legal measures introduced into parliament 
ought to receive their attention, and that 
they should institute a mode of communica- 
tion between themselves for that; purpose. 

W. J. 

*^* We shall be most happy to assist in pro- 
moting the object of our correspondent ; and in 
our next we shall insert another Letter on the 
subject of the Stamp Laws. — En. 



liability of a GRANDFATHER TO MAIN- 
TAIN HIS GRANDCHILDREN. 

We have been favoured with a note of the case 
of The King v. James Comith^ which, although 
not decided, we think material to report, as ob- 
jections to the form of the order have been 
made, which in future may be avoided. 

In the early part of the last term, Mr. Rogen 
obtained a certiorari for the removal of three 
orders made by the Justices of the petty sessions 
at Wellington, in Somersetshire, by which the 
defendant was ordered to pay the churchward- 
ens and overseers of Hockworthy certain sums, 
for the maintenance of the grandsons and grand- 
daughter of the defendant. 

In moving for the certiorariit was stated, tliat, 
for any thing that appeared, the father might be a 
person able to pay ; or, supposing the father poor 
and impotent, and these children living with him, 
then the order ought to have been for the main- 
tenance of the father. Counsel contended, alto, 
that it should be stated, that the defendant was 
the natural grandfather, as a grandfather al law 
would not be liable. 

The orders having been accordingly returned, 
Mr. Rogers now moved (Jan. 51.) for a rule to 
quash them, which was granted, unless cause 
snown to the contrary next term. 

The authorities in support of the liability of 
a grandfather are as follow : •— Though the father 
be living, yet if he be unable, the grandfather, 
being of ability, may be compelled to keep the 
grandchild. — Rum. Poor. 4. 121. An order 
for the maintenance of a grandchild was made, 
the father being then living and unable to do it. 
-^Vme^^s Abrid. 16. 425. Poor. c.3. R.y, Joyce, 
So of a son's wife, he being beyond sea. J6. c. 5. 

AflOH. 
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3finor Correspondence. — Miscellanea. 



MINOR CORRESPONDENCE. 

If Z. X. Y., who enquires " what fee u pay- 
able to the Secretary of the Lord Chancellor, 
or Master of the Rolls, for answering a petition 
indttiled in an original cause and two supple- 
mental causes ; that is, whether one fee ot 111. 
as for one cause, or three fees of lU. each as 
for three causes ;" will refer to the first Report 
of ** the Commissioners for examining into the 
Duties and Emoluments of the Officers, Clerks, 
and Ministers of the several Courts of Justice 
in England, Wales, and Berwick upon Tweed," 
as to the Court of Chancery, dated the 9th 
April, 1816, he will find that only one fee of 
1 Is. is payable ; and a Master will not allow 
more on taxation. 



QUEKY. 

If A. rents a house as a workshop, in the 
parish of B., but always resides with his family 
in the parish of C, is A. liable to the payment 
of parochial rates to the parish of B. ? 



MISCELLANEA. 

THE TEMPLE. 

^ Fuimus TVoes ; fuit Ilium, et ingens '* 
«* Gloria Tcucrorum.** 

Virg. Mn. lib. ii. 395, 326. 

The first profession of Knights Templars 
' was as a si^eguard of the pilgrims going to 
visit the Holy Sepulchre. They commenced 
in the year 1185, being in the reign of 
Henry II. Their number in the year 1228, 
when Honorius was Pope, amounted to onlj 
nine; but they very soon increased their 
numbers. In the time of PopeEugenius they 
had red crosses upon their upper garments, 
that they might be distinguished from 
others itfter their retirement from the 
Holy Land. 

In pursuance oi a decree made by the 
Great Council at Vienna, anno 1234, re- 
specting the profession of the Knights Tem- 
plars, Edward III. granted the Temple to 
the Knights Hospitallers of Su John of Je- 
rusalem. It was afterwards granted by 
them, at a rent of £10. per annum, to divers 
professors of the law, under the name of 
the ^ Students of the Common Lam ofEng^ 
land." These latter seem to liave migrated 
from levies Inn, in Holbom. The New 
Temple was so called, because the Knights 
Templars had previously a building in Old- 
bourne, termed the Temple. The New 
Temple was founded in the time of Henry 
II.; and in the year 1185 it was dedi- 
cated to the Virgin Mary by Heraclius, 
Ettriarch of the church called the Holy 
esurrection^ in Jerusalem. 

Henry VIIL granted to the- professors 
ef the law a lease, under which they held, 
as tenants to the Crown^ until the sixth 



year of James I , when that King granted 
Hospitia et capUalia messuagia cognita per 
namen de le Inner et le Middle Temple^ sive 
Novi TempHy to Sir Julias Caesar and others, 
to them and their heirs, for << the use and 
occupation of the professors and students 
of the law." 

Hospitia Curiie, or Inns of Court, were 
also established in Scotland ; and their ex- 
istence is recognised expressly In the ninth 
act of die second parliament of James IV., 
where ** the sheriffs and bailies, collect- 
ors of the King's tax, are ordered to be be- 
fore the Chancellor and Lords of the Coun- 
cil, on Friday that next comes, in George 
Robieson's Innes, to make full compt of 
the said tax.** 

Every grant of chambers to private indi- 
viduals, who are neither students nor prac- 
titioners, but who often carry on the trade 
of stationery, or the art of the perniquier, 
is an unjustifiable deviation from the ori- 
ginal constitution of these " seminaries of 
legal learning." 

Spero meHora. Templarius. 



LOED TRC7RLOW AND LAVATEB. 

Lavater, on being shown a picture of Loid 
Thurlow, examined it for a moment, and said, 
" Whether this may be on earth or on hell, 1 
know not ; but wherever he is, he is a tyrant, 
and will rule if he can." — Lardntr's Odmtei 
Cyclopedia, 

LAWYEaS IN NAPLES. 

^^In the kingdom of Naples there are 20,000 
lawyers, most of them younger branches of the 
nobilitv ; and there is no nation, however large, 
in which so many lawsuits are carried on.*' — 
Michael KeUy's Memoirs. 



PATCH THE MURDERER. 

We are indebted to Mr. Hobler, Jun. for the 
following anecdote:—" The incident mentioned 
by Professor Amos (inserted in the last num- 
ber) reminds me of a conversation I had a few 
years since on Patch's case, with the late Mr. 
Charles Humphreys, well known for his great 
skill in Crown practice, and who.conducted the 
prosecution against Patch. He related the cir- 
cumstance nearly in these terms: — He (Mr. 
H.) had examined the premises of Mr. Blight who 
was murdered ; and he had the chair in which 
he was sitting, and the other things in the room, 
placed exactly in the positions they were ia at 
the time of the murder ; and from the maDoer, 
it occurred to him that the pistol must have been 
fired with the left hand. With this idea, he ob- 
tained an interview with Patch at a time when 
he was at dinner : Mr. Humphreys then observed 
that Patch used the knife with his left hand, 
which at once confirmed the opinion be had 
formed, that Patch was the murderer, notwith- 
fttanding his protestations of innocenc^i'* 
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THE LORD CHANCELLOR'S 
REFORMS. 

We were able to anticipate the speech of the 
Lord Chancellor, and to mention the prin- 
cipal alterations intended to be effected by 
him. If our readers will consult our last 
number, page 254f.y they will find that they 
were in possession of the great features 
of the measure three days beiore they were 
announced elsewhere. 

We do not intend to dwell on these re- 
forms at any great length at present : we 
think them so important, however, that we 
shall glance at each of them, reserving 
their more ample discussion for future 
Numbers. Indeed, we cannot properly enter 
into their details, until we see the bills 
themselves, which will probably be In our 
hands before our next publication. 

We are happy to say that we approve 
of most of the alterations which Lord 
Brougham prot)oseB. Having ourselves re- 
cently pointed out the necessity for the 
alteration in the administration of the bank- 
ruptcy, we repoice to find that the plan 
which we considered as the most eligible * 
has been adopted by the noble and learned 
Lord, with only one important variation — 
the nature of the appeal. According to the 
Lord Chancellor's plan, there are to be two 
Courts ; there is to be an appeal from the 
lower to the higher Court, and from the 
higher court to the Court of Chancery. 
We earnestly entreat a reconsideration of 
this latter part of the measure. According 
to his Loraship*8 speech, the appeal is to be 
merely on points of law ; but this, we think, 
does not obviate the objection which we 
make, which is simply this : the Court of 
Chancery is at present unable to despatch 
the business before it: the great cause of 
this is its jurisdiction in bankruptcy. The 



* See ante, p. 227. 
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remedy proposed is to disincumber it of this 
jurisdiction, in order that it may devote 
itself exclusively to its other business. Its 
jurisdiction in bankruptcy can be safely 
and entirely removed : it has no necessary 
connection with equity ; it is entirely dis- 
tinct All this seems to be admitted by 
Lord Brougham: he is willing to abolish 
the present defective system; to deprive 
himself of fees, and strip himself of pa- 
tronage; he forms a separate and com- 
plete Court for tlie despatch of bankruptcy 
business : he does all this ; but he opens a 
sluice through which all the former evils 
may pour in again ; he allows an appeal to 
the very Court, the burdens of which it is 
a main object of the measure to relieve. It 
is said, an appeal simplv on points of law ; 
that is, on all Uie most difficult points which 
occur. Then again the question imme- 
diately arises, What are points of law? 
If the parties, or their counsel or solicitort 
are desirous of appealing, what bankruptcy 
petition may not be capable of affording 
some point of law ? who is to determine it ? 
the judge, or the parties, or their professional 
advisers ? As it appears to us, this appeal 
will defeat the whcle benefit of the measure ; 
it will carry in its bosom a germ of destruc- 
tion. It may be a better arrangement 
than the present, but it will be in a great 
degi'ee the same system. The suitor will 
still be delayed, his expenses will still be 
ruinous, and the Court of Chancery will 
still be overburdened with business. With 
the highest admiration for the generous 
self-devotion of the present Lord Chan- 
cellor, with the deepest reverence for his 
talents and integrity, we entreat a recon- 
sideration of this part of the plan. If an 
appeal be necessary, let it be made, as we 
before suggested, not to the Court of Chan- 
cery, where it cannot be made with advan- 
tage to the matter in dispute, and where 
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it would embarrass the Judges in equity, in 
the despatch of their legitimate business — 
but to the Court of Exchequer, or tmne 
other Court which can devote itself to it 
without injustice to the prior claims on its 
attention. These are the considerations 
which, with the most friendly feeling, we 
offer to the noble Lord who has proposed 
the plan. 

We have now exhausted our objectioni 
to the new measure for Chancery reform. 
We are glad that a reasonable compensib* 
tion is to be given to the commissioners of 
bankrupt ; and here again we find that the 
plan of compensation proposed by the 
Lord Chancellor, agrees with that suggested 
by us in a former article.* 
. The Court of the Commission of Lunatics 
was certainly not the proper tribunal for 
deciding the matters which came before 
them. Those who are most familiar with 
the subject will know that questions of 
evidence the most novel and embarrassing, 
constantly arise in enquiries of this nature ; 
and were to be decided by men who had 
either no experience at all, or men whose 
experience was in matters of an entirely 
different kind. We are acquainted with 
no better plan than that determined on by 
the Chancellor, — to direct an issue to a 
Court of common law to try the fact. 
. We entirely approve, also, of the change 
which is to be wrought in the Masters* 
office. We only add, which is also admit- 
ted by Lord Brougham, that here reform 
will only be ccnnmeHceiL 

At the proposed alterations in the Regis- 
ter's Office, in the Six Clerks' Office, and 
in all the other train of useless or sine- 
cure offices, we ardently rejoice. There are 
to be found the buyers and sellers of justice ; 
there are the persons who weigh it out in 
drachma and ounces, and mete it out by 
measure. We have little sympathy, we 
confess, for this class of persons — these toll- 
keepers on the road to iuslice ; and we 
rejoice most heartily at their approaching 
destruction. 

There is only one other principal point 
to be adverted to, — the mtroduction of 
viva voce evidence into Courts of Equity. 
Of these we have only to say, that we 
marvel not at the change, but that the pre- 
sent system has been endured so long. 
Cumbrous, ineffective^ and insecure, we 
know no blot so foul on the &ce of our 
laws, as the system of written interroga- 
tories. How often have we seen the course 
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of justice diverted by this absurd impedi- 
ment! A difficulty has occurred in the 
evidence; a link ia the chain has been 
wanting ; a notice has not been given ; 
an interrogatory has been omitted: we 
have seen the witness in Courts who could 
immediately remedy the omission ; but he 
could not be exammed on account of the 
present rules of evidence in equity ; and 
justice has been defeated by a mere slip of 
this kind. Then the evidence which has 
been actually taken; the mass of ridiculous 
inconsistencies and imperfect conclusions : 
die questions prepared before the answers 
are received, the examiner not knowing 
one word about the matter, or of the 
evidence to be obtained; the exclusion of all 
persons who are acquainted with them; — all 
this is so useless and absurd, that it must long 
since have excited universal indignation, and 
been effectually remedied, were it not that 
there was one other part of the (present 
system even more monstrous, — the cross- 
examination of a witness without knowing 
the examination in chief, without even 
seeing the person examined; and the 
putting a second cross-examining question 
without knowing his answer to tne first 
To use the emphatic language of the Lord 
Chancellor*s predecessor, ^< You cannot 
transfer the blush of peijury to paper;** 
and the veiy witness who will make the 
most triumphant deposition in writing, will 
sink under a vivd voce cross-examination, 
and leave the witness-box, pallid and dis- 
ordered with shame at the cuscovery of his 
perjury. 

We further think that the notion of ap- 
pointing^a conveyancing Master is extremdy 
nappy. The Chancellor evidentiy .alluded 
to the decision of Flower v. fValker'\, in 
which Lord Eldon held that every Master 
might appoint his own conveyancer; and 
v/e think his remedy complete. Besides, it 
wa3 fully due to that " long-suffering* race, 
the conveyancers. 



ft 

It is rumoured that Mr. Coltman is to be 
the Chief Justice in Bankruptcy ; that the 
other new Judges are to be chiefly of the 
common law bar; and that the compensation 
to be given to the commissioners is in some 
cases to be 400^ and in others 300/. 

We have also heard that Masters Cox 
and Stratford have resigned their offices ; 
and that Mr. Roupell and Mr. H. Martin 
are to supply their places. 

^ flIUus.418. 
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ST. JOHN LONGS CASE, 

AND THE RESPOKSIBILITT OP THE ME- 
DICAL PROFESSORS. 

Wb have hitherto advisedly abstained from 
alludiDg to Mr. St. John Long's case, be- 
cause the discussion of a matter which was 
still to be decided appeared to us hardly 
justifiable. This difficulty is now removed, 
Mr. St. John Long has been acquitted, and 
we sliall now attempt to lay down the prin- 
ciples on which the case should be decided. 
Having done this, we shall shortly state the 
existing law on the subject, and enquire 
how it is affected by the case which has 
Just been decided. 

It appears to us tliat it is greatly for the 
benefit of the public that the investigation 
of medical science should be perfectly free 
and unfettered. We know from experience 
that many most important discoveries have 
been made in medicine by persons who have 
not been regularly educated. Admitting 
most willingly that a licensed practitioner, 
who has gone through a prescribed exami- 
nation, will in all probability be better qua- 
lified to attend to the treatment of disease 
than one who is unlicensed, we are still de- 
slrious that this license should not exempt 
him fix>m control, or should act as a bar 
to his responsibility. On the other hand, if 
a man possesses a rair quantity of prudence, 
caution, and ^ility, we are desirous that 
they should be duly appreciated, although 
he may owe them to his own researches, 
and not to the examination prescribed by 
a college* We would have all men tried 
b^ their merits and not by any fictitious 
distinction. Despising quackery most hear- 
tily, we would carefully distinguish it firom 
experiment. In short, although we might 
consider the circumstance of a man having 
no licMiee as requiring a more rigorous in- 
vestigation, we would not make it a sign 
of guilt. 

These are the simple principles on which 
we think, this question should be decided. 
They appear to us the true <Mie8. They 
bav^ not howevor been generally fiatvoured 
either bv the profession or by Uie public': 
we shall therefore consider them a little 
further. We are then for free toleration in 
these matters, and without entering into llie 
question of lichee or diphmoy would leave 
every case of gross ignorance and neglect 
to be tried by ita own merits. The system 
l^hould be liberal and open while the indivi- 
duals adventuring to act under it should 
be amenable to public good sense and good 
feeling, assisted by the opinion of persons 
competent to testify to the practice and 
experience of those who followed the heal- 



ing craft. We would call upon mefical 
practitioners, as upon merchants or artists, 
to estimate the merits or demerit^ of any 
transaction. 

We are opposed to a certain extent to 
the exclusive privileges of medical colleges 
and corporations, because, even supposing 
these institutions to be entirely free from 
all the objections which are commonly 
birought against them by professional men, 
(and these are many,) we consider that if 
left to masses of men and societies, the 
art of healing, in common with all arts and 
sciences, would of necessity remain station- 
ary. However respectable and leiEumed 
they may be, these bodies cannot in the 
nature of things advance rapidly in the pur- 
suit of knowledge. AU innovation, all im- 
provement, is a conquest over the m tn- 
ertuB and venerable rust of corporate bodies. 
The history of medicine sufficiently lex* 
emplifies this. 

Harvey's theory of the circulation was 
laughed at by the anatomista, who demon- 
strated on the dead bod^, that the arteries 
were empty, and, as tlieir name still implies 
conveying only air. His whole system was 
deemed an improbable innovation by those 
individuals of the profession who were over 
4fO years old, probably the most respect- 
able and most dignified portion. Vaccina* 
tion, though received much better by 
medical men, was preached against in the 
pulpit and invested with fancied terrors by 
most respectable people. Scurvy, which at 
one time decimated our navy, was consi- 
dered an incurable incident to seafaring 
people. The simple remedy of lemon-juice, 
the present great specific, had been recom- 
mended one hundred yeara before it was 
advised by the College of Physicians, and 
issued accordingly by the Victualling Office 
during the administration of Lord Spencer. 

There is one thing, about which the 
more scrupulous professors of the healing 
art are not only backward, but whidi they 
do not even attempt; namely, to answer 
Uie continual demand which exists in the 
mind of the public, for experiments out of 
the routine of every-day practice. There 
are certain familiar terms which express 
what we cannot so well make known 
by the most studied periphrasis. The 
populace (whether nobilitv or mobility) 
crave after humbug^ for which they resort 
to quacks: and this criming is, at present, 
satiated by the' lowest and most ignorant 
ekarkUemism. Now we- do not' call u^fon 
humane and intelligent physicians to sink 
horn their q)here, and degrade their pro- 
fession by a servile imitation of those who 
are themselves, indeed the apes of legiti*- 
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mate practitioners ; but we suggest in the 
naAoe ' off a tried experioDce of human 
nature diU plain reflection, that while there 
remains a chance of benefit from new and 
untried modes of relief, these had better 
be under the scrutiny of a man of edu- 
cation and integrity, than of an ignorant 
aspirant. We assert that in most depart- 
ments of knowledge ; but in an especial 
manner in medicine, which is, in its pre- 
vailing nature, an experimental and inde- 
terminate affair, the established principles 
of one period are soon converted into pre- 
judices by the continual revolution of opi- 
nion ; and that, of all attempts, the pro- 
posal to make stationary what is fleeting, 
and certain what is doubtful, is the most 
pernicious in effect, and most preposterous 
la character. We, on the contrary, reasoning 
from the known as to the unknown, look 
back to the improvements of the past his- 
tory of experimental medicine, and antici- 
pate for future generations greater disco- 
veries, wider improvements, more scientific 
combinations. And, whilst we call upon 
the profession to put forth their strength, 
and not to leave it to the charlatan to sub- 
tract from them the merit of discovery and 
the profits of honourable exertion, yet we 
would still leave the field open to every 
kind of competition. 

We have not been sparing, hitherto, in our 
isnnarks upon legitimate institutions, and 
licensed professors; we have frankly told 
them their deficiencies; we have endea- 
voured to arouse them from a treacherous 
slumber. It is only justice which now im- 
pels us to point out the true foundation of 
their superiority. The value of medical 
science, as it exists among the enlightened 
and honourable men who principally pro- 
fess it, consists mainly of two points. First, 
its frank and liberal character. We are 
pleased to bear testimony to the total ex- 
clusion of all mystery and pretension from 
the books and conversation of the better 
dass of medical men. If there be difficul- 
ties in tlie profession, it is in the application 
of their information and principles. There 
U no technical or artificial exclusion what- 
ever : their discoveries, their experiments, 
their successes and their failures, are all 
open to investigation and comment, 
r The second great feature in enlightened 
practice is, the variation of research, and 
She adi^ptation of expedients to each case 
aji'it presents itself (o the physician* His 
|nitid» aa a mirror, copies the individual 
faatuf es of the most various conditions, and 
aims to .discover and apply the peculiar 
remedy indicated. There is seldom any 
entijje^r^g^tum either in the. phenomena 



of disease or the right prescription. We 
object to Long,' therefbre, hot becaU0^ he 
has tried what is new, but because he has 
departed from fair and manly practice. 
One who should profess to cure by rerdtine, 
to measure all diseases by one bed of Pro- 
crustes, and treat them by an invariable 
panacea^ would at once fall under the sds- 
picion of ignorance and quackery. If, in 
addition, he should conceal his remedy, and 
publish extravagant accounts of successful 
cases, at the same time slurring over his 
difficulties and his fiulures, he would pro- 
claim himself, by so doing, unworthy of the 
consideration of honest and reflecting men. 
We are nothing swayed by the droves of 
dupes who are ever ready to eulogise their 
idol. For, 

^ Of whatsoe'er descent their godhead be^ 
Stock, stone, or other homely pedigree. 
In his defence his servants are as bold 
As if he had been born of beaten gold." 

We would merely ask, whether Mr. St. 
John Long, when he practised as an artist, 
and we believe he did so, whether he made 
one secret colour serve him on all occasions, 
and one stock set of features answer for 
the portraits of all his sitters. Simplicity 
is, however, one characteristic of greatness: 
and we have, perhaps, to congratulate Mr. 
Long on the attainment of the same ad>> 
mirably constant and easy method as a 
painter and a physician. 

These, we think, are the true principles 
on which this important question is to be 
argued and decided. We shall now shortly 
state the previous law on the point, and 
the alteration, if any, effected in it by the 
case which has been just decided, and which 
has given rise to these remarks. 

By certain well-known acts of pctfKa' 
ment*, and charters f, the practice of phy- 
sic or surgery is forbidden in London, 
without a licence being first obtained from 
the Royal College of Physicians and Sur- 
geons; and the due observance of these 
acts and charters is enforced by pecuniary 
penalties of different amounts, which mav 
be recovered against such persons as shall 
disobey them. The peculiar remedy pro- 
vided by the legislature for practising with- 
out a licence is, then, a pecuniary penalty. 
Tliere is a general power given to the Col- 
lege of Physicians to restrain all malpractice 
of medicine ; but this extends as well t^ 
licensed as to the unlicensed pracdtiimers. 
Hie criminal pmiishment of such offences 

* 3 Hen.s. c. 11. ; 3» Hen. 8. e. 42. 
t 10 Hen. 8.C.5.; 15 Jac. Land I5Car.^.; 
sCar. J,,.confinnedby 40Geo. 3.. , .. 
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committed by an unlicensed person ireinains 
unafTected by these acts and charters. 

These being then disposed of, we must 
look to the books for iDformation ; and here 
thene is a considerable conflict of authority. 
Lord Coke* says, " If one that is of the 
raysteiie of a physician take a man in cure, 
sod giveth liim such physic as within three 
days he die thereof, without any felonious 
intent, and against his will, it is no homi- 
cide. But Britton saith, that if one that 
is not of the mysterie of a physician or 
dururgeon, take upon him the cure of a 
man, and he dieth of the potion or medi- 
cine, this is, scuth key covert felony." He 
ihen citea a passage from the Mirrorf , lay- 
ing down the rule, that gross folly or ne- 
gligence in a physician or surgeon, whether 
licensed or not, ** que ils miUeni froidepour 
chaude ou te revers^ ou trope peu de cure^ au 
nem mitter un due diligence^ et nosement en 
arsons et absdssons que sont defend^ qfaire^ 
they may be punished criminally, according 
to die degree of injury sustained. It will 
be seen, therefore, that Lford Coke gives 
no opmion of his own, and that he quotes 
Britton, expressly stating it to be merely 
the conclusion of the latter writer's opinions, 
and then cites the passage from the Mirror, 
which relates generally to all practitioners, 
whether licensed or unlicensed. It is in- 
correct, therefore, to say that Lord Coke-is 
a clear authority for the opinion that the 
want of licence is a material circumstance 
in cases of death or mayhem by the means 
of a medical practitioner. 

We next come to Lord Hale*s opinion^, 
who declares, that if a medical man give a 
potion with intent to cure, it is no homicide, 
and adds, that no mischance of this kind 
should make a person not licensed guilty 
of murder or manslaughter. Mr. Justice 
Biackstone^ follows Lord Hale literally in 
the first part of the rule ; but adds, '< it 
hath been holden that if it be not a regular 
physician or surgeon who administers the 
^ledicine, or performs the operation, it is 
manslaughter at the least ;" and cites Lord 
Coke, who, we have seen, is not an author- 
ity for this rule. 

. Thus stands the law of the text books. 
Xbere are two or three modern cases on 
the point which must be noticed; the first 
^. Williamson's case\\y where Lord Ellen- 
hffrostgh ably exposed the principles which 
li^iaave endeavoured to demonstrate, and 
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although WQliamaon was not a regidwn 
surgeon, this circumstance was notnad^: 
verted to in this case. In the recent case 
of Van Butchell f , which is in the recoU' 
lection of most persons, evidence was pro4 
posed to be offered, that the prisoner had 
received a regular education. Baron JETtii*. 
locky however, declined to receive it, and* 
held expressly, that it made no difference 
whether the party was a regular or an irre-. 
gular surgeon. ' 

Thus we have seen, that witli the ex-- 
ception of Mr. J. Blackstoney there is u» 
direct authority for the rule, that thei 
licence of a practitioner alters his case ; and 
that there is a series o£ dicta and decisions 
in favour of the principle that the circum- 
stance of the licence is beside the question.' 
There is, however, a recent case**» of 
which there is no regular report, in whi^dil 
Mr. J. Bayley seems to have supported 
Blackstones opinion, but for the reason^ 
hereafter stated we think they need not be 
further adverted to. • 

This being the state of the law, the pf d4 
fession lias looked with some anxiety to tbe 
case of Mr. St. John Long, as likely ta 
settle this important point ; and we think 
this case will be allowed to have done this, 
and to have established the correct rule, vizi 
that the circumstance of a person being un- 
licensed is immaterial, except as demanding 
a stricter attention ; that if gross ignorance, 
carelessness, or inattention be shown in the 
medical practitioner, his licence shall be no 
defence ; and that if a reasonable degree 
of ability and experience be proved, the 
want of licence will not render him guilty* 
These are the principles which we consider 
Mr. Baron Bayleu to have laid down ; be- 
cause having all the cases fresh in his reeoU 
lection, he did not allude either directly or 
indirectly to the circumstance of Long being 
unlicensed. '' If any man^ said his Lord^ 
ship, " presuming to meddle with what ha 
did not understand, and unacquainted with 
principles, ventured to prescribe for the sick* 
he incurred a heavy responsibility, and in- 
disputably, in some cases, was guilty of man^ 
slaughter," and in his direction to the jury, 
« God forbid that felony should be imputed 
in all cases where ill success took place* 
The chief consideration for the jury was 
whether or not the prisoner had in the pre>> 
sent case acted with due caution^ andibeett 
previously awaire x>f the nature vnd Qfibcta 
of the substante he, was «ppl3ang; and alw^ 
whether he had -shown' sufficient stitt and 
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knowledge to estimate the efiects of the re- 
medy which he had applied upon the pecu- 
liar constitution of Mrs. Llojd. To state 
the question briefly^ if they thought that 
he had betrayed gross ignorance, gross 
rashness, or want of thought, they must 
find him guilty." We fully asree with die 
learned judge in the way in which he put it 
to the jury; and we consider that the 
doctrine of Blackstone may now be fairlv 
considered as exploded, and these senti- 
ments are the more Taluable as coming 
from a judge who appears at one time to 
have been of a very aifierent opinion. 

We have now therefore the united opin- 
ion of Hale, Ellenborough, and Bayley, in 
favour of the principles for which we con- 
tend. Some aesire has been expressed in 
the public prints for legislative interference 
in this matter. We strongly deprecatQ 
any such interference. The law as it pre- 
sent stands is amply sufficient to provide 
against all evils wnich can arise. We offer 
no opinion of the correctness of the verdict 
which has' just been given, we are only 
anxious that its effects should be stated; 
and we think that in this case principle and 
authority go band in hand. 



LIABILITY OF REAL ESTATE 

TO THB PATMEKT OV DXBTS. 

XFrom a Correipondent] 

9 

The statute 1 Will. 4. c.47., though entitled 
*' An act for consolidating and amending the 
laws for facilitating the payment of debts out of 
real estate," appears open to such doubts and 
objections as render explanation and further 
amendment necessary. 

The roost weighty objection to the act is, 
that, according to the probable construction of 
its very vague language, it will render insecure 
the titles to all freebcMd estates that are or shall 
be held under any devise to be hereafter made, 
or which has been already made by any person 
who was living when the act was passed, or 
under a conveyance from any person who took 
by such a devise. This will appear on reference 
to sect. S. 6. and 8. Sect. 8. makes wid all 
wills as against the specialty creditors of the 
deceased ; sect. 6. maaes hevs at kw answer* 
able for the value of the lands descended, though 
sold before antf action brought^ with a saving, 
that the lands themselves^ bon$ fide aliened be~ 
fore the action brotight, shall not be liable to the 
creditor* s eseeution; and sect. 8. makes devisees 
liable in the same manner as heirs at law, but 
the saving as to the lands is not added to thie 
section. 

h should here be observed, that the act does 
not say affirmatively, that the lands themselves, 
in the hands of a purchaser, shall ever be liable 
to a creditor's execution ; but as the saving in- 
troduced for the protection of purchasers, says 



that lands bond- fide aliened before ' actioa 
brought, shall not be liable to such execution, 
the inference is, that if not so aliened, (that is, 
either not bond fide, or, thou^ bond fide, not 
till after action,) they will be luible ; otherwise, 
the saving means nothing. The act mast, 
therefore, be taken to import, that lands, not 
aliened within the terms of the act, are liable^ 
even in the hands of a purchaser, to execution 
at the suit of a creditor ; meaning thereby, not 
merely one to whom a debt is owing, but aliio 
any one who has a clfum for damages under 
a broken covenant 

Now, while such provisions remain In force 
It seems impossible for any legal practitioner to 
approve a title, or for any owner of freehold 
property to be secure in his possession of i^ 
where the will of a person who was alive at tfas 
passing of the act forms a link in the title. 
For, in the first place, the saving at the end of 
sect. 6. is not inserted in sect. 8., unless it is to 
be considered as implied, which (though probably 
Intended) is by no means clear; and if wilb are 
void as against specialty creditors, and the lands 
devised are subject to execution at their suit, 
whether sold or not before action brought, it 
follows, that neither the devisees, nor any claint- 
ing under them, can, till the lapse of a very long 
period (undefinable as the law now stands]^ 
nave any security against the claims of specialty 
creditors. 

But even If the saving should be implied in 
sect. 8.. the evil complained of would not be 
much diminished, as tnat saving only declares, 
** that the lands, &c. bond fide aliened before the 
action brought, shall not be liable to executton." 
But how is a purchaser to know whether an 
action has beea brought, even if the existence 
of a specialty debt should come to his know* 
ledge / Perhaps it may be said. Let him enquire 
of the creditor. Without dwelling upon the 
possibility of the creditor's being abroad, or 
otherwise inaccessible, I will suppose that he is 
seen, and says that he has brougnt no action, — Is 
the purchaser then safe? May not the creditor 
brins an action afVerwards, before the co n we y o Mc e 
of the estate? Suppose tne creditor's writ 
should be sued out on the dav the conveyance 
is executed, — which would be considered as 
havinff the priorit^r ? In the case of a tender, it 
Is held, that a writ issued on the same day Is 

Presumed to be first, and the tender is bad, as 
ein^ after actbn. But there may be o^er 
specialty creditors, of whom the purchaser 
knows nothing, and b^ whom writs may have 
been issued; and how is any purchaser to know 
that this is not the case ? And without knowing 
that, how can he ever be safe, when the vendor 
holds under a will to which the act extends? 
Will It ever be possible to obtain reasonable 
satisfaction, that there are not hidden charges 
on the estate, in the shape of bonds or cov^ 
nants, by means of which tne bond fide purchaser 
may be stripped of the estate in which he has 
invested his money. 

The forcing observations apply equally to 
the case of heirs as to that of aevisees, except 
that the act is not confined to the heirs of per- 
sons who were living when the act was passed ; 
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Hid it therefore extend^ «b well to penoi».aDw 

holding lands which they took by descent, m to 
persoosi who. shall hereafter take by descem^and 
to porcbasers firoa» tbeoB respectivefar* 

ft is hardly possible to form an adequate vdea 
fif^tbe risk now incurred by purchasers from 
heirs or devisees, when it is considered diat not 
merely bonds and covenants for paumeni'Of 
momey (as formerly), bat covenants and speciaU 
ties of all kinds, in which the hdrs are named, 
are by the new act made actual charm on the 
freehold property belonging to obligors and 
covenantors at the time of their deaths, even in 
the hands of honJk fide purchasers, buying afler 
a writ sued out against the heir or devisee, 
though neither the vendor nor purchaser should 
be aware of the action, or even of the debt 
And when it is further considered, hbw \t^ 
<|uent]y the owners of freehold property enter 
into covenants as tnistees, lessors, lessees, mortp- 
gators, grantors of annuities, vendors, settlers, 
or in some other character, and that thdr heirs 
and devisees, and even purchasers from them, 
are by the recent statute made sureties for the 
perfbrmaace of such covenant, ike greater pari 
of ike freehold property ^ the kingdom will, m 
no very long period of Hme^ be Hadle to the ia^ 
cnmhrwuoe ^covenants, of the nature, or indeed 
the existence, of which the owners of the pro- 
perty chaiged therewith can know nothing, 
except by acddent, and over the performance 
of which, in most cases, they can have no 
control. 

The hardship to which heirs and devisees 
are themselves subject is also very great By 
aect. 5, 4. and 6, thev arc made responsible, to 
the value of the lands devised or descended, for 
all the specialty debts, and the performance of 
all the covenants of their testators and ances- 
tors, though the lands may have been sold be- 
fore the creditors or ^Covenantees commenced 
any action to recover their claims, or even gave 
notice of their existence. The consequence of 
this IS, that heirs and devisees are unjustly 
placed in a situation of great jeopardy. Such a 
person may reasonably conrider, that if a year 
el^e without any claim being made, the estate 
is free from incumbrance, ana he will naturally 
deal with it as his own. Suppose him then to 
sell it, and emplov the money in some way that 
•hall put it out of his power to produce it when 
required. Suppose further, that after he had 
lo done, a claim should be made upon him, to 
the full value of the property, for damages on 
ecconilt of the breacn of a covenant entered 
into by his ancestor, or otherwise claimable 
under a specialty of some kind of which he had 
no notice when he sold the estate. This is by 
no means an unlikely ease; and it is one m 
great hardship Und unfairness. 

The heir or devisee has no means of ascertain- 
inff the existence of spedalty debts fjudcment 
dms excepted^ and yet he remains liable,! may 
$Bf almost for ever, to claims of incalculable 
amount in respect or such debts. A descended 
or devised estate thus becomes a tra]o to the 
person taking it ; for while it induces him to in- 
cur responsibilities, which he would otherwise 
bare avoided, it renders hbn liable to be 



^63 



of the means of meeting them. The 
censequence i;*, that no person taking freekotd 
pmperty under the wili, or at the heir of/mother^ 
cmtke sure that it is really his otim, or that his 
eiitdren after him may not find, to their sorrow, 
dteiwhat he baa left for their support, b, in the 
stijrt iat sense^ damnosd h/ereditot. 
'^Wm hardsmp under which heirs and devisees 
laboor in respect of real estate falls in like man- 
ner on legatees and next of kin in respect of 
personal property, as thev are bound to refund 
what they have received, if debts subsequently 
appear; and in case they should be insolvent, the 
executor or administrator is liable. The repre- 
sentatives of deceased persons ought not to be 
placed in such a situation, though it is proper 
that due protection should be {pven to creditors 
who do not forfeit it hy gross negligence. 

The evils above depicted misht be in part re- 
medied by a public registry of specialty debts ; 
and, but for tne length to which these remarks 
have alreadv extended, some suggestions would 
be ofiered n>r securing the interests, as well of 
debtors as of creditors, in a manner consistent 
with justice to both. These, however, must be 
postponed till a future time, especially as some 
of tne doubts already alluded to yet renuun to 
be stated. 

It is enacted by sect 4., that devisees may be 
sued without the heir, when there it no heir* 
Now, though such a negative cen be proved in 
some cases, there are a much greater number in 
which it cannot ; and is the creditor in such 
latter cases to be barred of his remedy a^nst 
the devisee ? Why, indeed, make the joining of 
the heir necessary at all, instead of allowing the 
creditor to sue heirs and devisees either together 
or separately, as he may think fit? As the act 
stands, what is to be done, when there is known 
to be an heir, who b out of the jurisdiction of 
the Courts at Westminster ? 

Another doubt arises on sect. 6. and 8, which 
make heirs and devisees liable for the value of 
the lands aliened before action brought, but 
which say nothing of lands aliened after action 
brought; as to which, devisees at any rate are 
in a better situation than if they had aliened be- 
Ibre action, whatever may be the case with heirs 
and purchasers. It b only by statute, that devi- 
sees are liable to the claims of creditors at all 
except when the will makes them so; and as the 
statute limits their liability to such lands as they 
shaH sell before action brought, they will be safer 
by waiting till an action is brought against them, 
and then selling, than by selling at a dme when 
they had no notice even of a debt Can thb 
be so ? And yet, is it not so ? 

Sect. 7. also is open to thb inconsistency^— that 
in the case of a verdict for the plaintiff on a plea 
of riens per descent^ it directs the jury to efiquire 
into the value of the lands ; but, m the case of a 
judgment on cognovit, without confession of as^ 
sets,-^o'r upon demurrer, — or nd dicit, — ^it shaU 
be without any writ to enquire of the lands : yet 
it should seem to be as necessary in the three 
last cases as in the first 

These are some of the doubts and objection^ 
to which this act for the amendment of the law 
b lifMe. Htlt^, it should be remembered, are 
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rei)4«reNi t^foire and uamwUc^ble ai well by 
doMbtfifl yrovisionst as by those which impoce 
bunWns upon property ; and at all events such 
an acf might have been made less ambiguous, 
whtfteter may be thought of the justice or 
pdiey of the parts that are free from doubt. 



CHANCERY MOTIONS. 

The Lord Chancellor stated in his Court, 
on the 19th February, that the represent- 
ations respecting the existing regulations 
as to the precedence of counsel in making 
motions on seal days, had been ftilly con- 
sidered by himself and the Judges of the 
other branches of the Court ; and with the 
concurrence of the leading counsel, who 
had most handsomely waived their privi- 
lege, orders had been framed upon the 
subject:-* 

<< First,That eadi counsel shall, according 
to his precedence, and in his turn, on seal 
days, be allowed to make two motions, and 
no more, till all the counsel shall have made 
thw motions. 

" Second, That in each notice of motion 
tol>e made upon or afler the third seal 
after last Hilary term, before the Lord 
Chancellor or Vice Chancellor, the name of 
tlie counsel to make the motion, or the 
name of one of the counsel who are to sup- 
port it^ shall be specified, otherwise the 
notice of motion shall be void." 

Sir Edward Sugden^ at a subsequent 
period of the day, adverted to the first 
order, and stated that he had not the least 
objection to make against the arrangement, 
as lie was always happy to concur with the 
Bar in what promoted the general con- 
venience; but he expressed his doubts 
whether en order of the Court could alter 
the patent right of the King*s counsel as to 
precedence. When Lord Mansfield had 
effected the alteration in his Court upon 
this point, it had not been by order, but he 
had intimated his desire. 

The Lord Chancellor felt the weight of 
thfe observation, and, therefore, he would 
wish the regulation to stand, not as an order, 
but as an annunciation of the intention of 
the Court upon the subject. 

No orders have yet been drawn up, and, 
a correspondent observes that it may be 
doubtful whether they are likely to pro- 
duce the advantage expected from them. 
Thp old practice, which in its origin when 
all nv)tions during a seal were heard in one 
dajfii- and .which many of the old practi- 
tiop^ of the present day may remem- 
ber was the cas^ b^pme'very iaf^onye- 1 



nieiit fh>ni die ^reat iaonioe ofboaAaen 
at the seals, ansmg diiefly from the prac- 
tice which was introduced daiii^ Loid 
Eldon*% time of endeavouring to obtain his 
Lordship's opinion on the principal ques- 
tion in a cause by an interlocutory motion, 
which, from the nature of it, generally oc- 
cupied as much or more time than evea 
the hearing of a cause, so that the seal 
frequentl}' continued for several days. The 
object of the alteration is said to be to be- 
nefit the suitor ; but let us see if that is 
likely to be the case, by trying how it will 
work in practice. 

'<A solicitor," says our correspondeat^ 
" being desirous of having bis motion 
soon heard serves his notice early: in 
&ct, it happens to be the first served for 
the seal, gives his brief to the Solicitor^ 
General, or other counsel having the right 
to move first in Lincoln's Lin Hall at the 
sitting of the Court ou the Seal Day ; and 
with breathless anxiety hears the Solicitor 
General make his first, and then his second 
motion also, but his is not one of them. 
Then follow the other king's counsel, 
and the otlier barristers in seniority, with 
their two motions apiece, and afler a 
brisk firing from the centre to the right 
and left, the first round ceases. The 
Solicitor General then commences the 
second round with his two motions, but 
still neither of them is the desired one, and 
the solicitor leaves the Court in despair, 
seeing that it is impossible his motion can 
be made on that day. 

'* The next morning he is in Court betimes, 
and finds Uiat the second round of motions 
was not finished the preceding day, but is 
still going on, and he waits to see Uie end 
of it, and perceives that it does not con- 
sist of so many as the first round, some of 
the counsel haying now only one motion, 
and some of them not making any motion 
at all. Then commences the third round, 
but the Solicitor General not being present, 
his client loses all hope of his motion being 
ever heard; at length, howev^, afler 
several counsel have fired off their two 
shots apiece, the Solicitor General appears, 
and the solicitor now makes sure of his 
motion being made, but he is again dis- 
appointed. After two or three more rounds, 
the numbers continuing to decrease, the 
combat, like a Welsh main, is reduced to the 
Solicitor General and Sir £• ^ti^d!eyi, who are 
opposed to each other in severid successive 
motions, and that of our solicitor, which he 
expected would have been the first, or at 
all events the second, comes the very last 
of alJ, so that what avails his having 
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giTen IiIb : ilotlise vflrij, tod his 'brief to the 
leading ooensel in ttie court ? 

^It would have been better had he given 
his brief' to the jroungeet counsel at the 
bar, for then, as'he in all probability would 
have had only one brief, the motion would 
to a-cettaiwty have been heard, the last of 
the first round. 

^ Another difficulty will be, that, as soli- 
citors do not know the standing of counsel 
they will be obliged to be constantly 
on the watch in court for their motion 
coming on, much to the annoyance of the 
Judge, and the obstruction of business ; for 
they are- of a chattering species : and the 
Lord Chancellor will be obliged to send 
flome of them to the Fleet, or to order the 
Court to be cleared, as on a late occasion, 
in order to preserve silence. 

'<The second order is objectionable in 
requiring the name of the counsel who is to 
mwe or support the motion, to be inscribed 
in it ; for in many cases the solicitor does 
not determine what counsel is to make the 
motion until tlie brief is delivered (usually 
the day before the motion is to be made), 
and then takes Xhe chance of counsel ; and 
if he find the counsel to whom he intends 
to give his brief is retained, or has got a 
brief to oppose the motion, he gives his 
brief to another : whereas, under this or- 
der he will be obliged to retain the counsel 
whose name is to be inserted in the notice ; 
otherwise the adverse party may retain 
him, and thus defeat the motion by render- 
ing the notice void. 

** Now all these and many other difficul- 
ties and inconveniences with which the or- 
•ders are fraught, may be obviated by the 
simple method of a list of motions, as men- 
tioned in our last number to have been 
once ordered by Lord Eldon^ and by which 
strict justice would be done to the suitors.* 
He whose solicitor was most active and di- 
ligent in serving his notice and delivering 
his brief would have his motion heard first ; 
and tills would also accomplish the very 
object which these orders have in view, 
namely, to save the expense of a brief to 
a king's counsel to obtain an early hearing, 
and enable suitors to employ whatever 
counsel they pleased; for every motion 
would come on in its turn according to the 
order in which the notice was marked by 
the Registrar previously to service. No 
good reason can be assigned against this 
plan ; for the petitions in causes, lunacy, 
and bankruptcy prove its utility; and as well 
might it be contended that counsel should 
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be called on hcceram^ to ' thie4r mnk ted 
seniority to open these petitions as to raakfe 
motions. The practice of coorts of lav^ [ 
is referred to in support of counsel making., 
only two consecutive motions, but it be^m* : 
no analogy to motions in equity, for in 
courts of law motions are nunle^ w it] i imi»n 
notice, and rules to show cause granted 
which are equivalent to notices ; whereas 
in courts of equity (except in motions oT' 
course or for injunctions, &c.), they ore . 
made upon notice ; and with all due defert- 1^ 
ence it is submitted, that even la courts >ofiV 
law it would be very convenient and jmin 
to the suitors, if a list of rules nid wms ^ 
made out after service of them, and if the^ . 
were called on in their turn to be made ab* 
solute." ..^ 

%* We give these observations of our' 
able correspondent with pleasure ; and we ' 
recommend them to attention ; we do nqt^ 
however, give any opinion of our own on 
the point. 



METROPOLITAN REGISTRY FO^l 

DEEDS. 

To the EdUor of the Legal Observer* 

Sir, 
I HAVE read in the "Legal Observer" of * 
last week some remarks on District Regis^ i 
try, which must have excited great surprise 
in the minds of its readers. I will, as briefly 
as possible, endeavour to suggest a few ob- « - 
servations, which, though in no respect 
novel, may yet prevent die younger mem^ 
bers of my branch of tlie profession from 
being misled by those remarks, and fVom 
thereby acquiring those prejudices against ' 
the establishment of a Metropolitan Regis* 
ter, which might be mischievous in their 
effects, and excite an unjust opposition to' \ 
the well-conceived plans of the real property 
Commissioners. The writer commences 
with a statement of the host of authority 
arrayed in favour of District Registry, and 
for nis purpose cites Messrs. Butler and ' 
Humphries, and refers us to the last rej^ort 
of the real property Commissioners for ■ 
other distinguished names : now, sir, I find ^ 
the authorities on both sides very nearly 
equal in number and ability; for if the 
friends of a District Registry boast of 
Messrs. Butler and Humphries, surely^ 'it 
will be allowed their opponents to oppose ' 
to them the names of Messrs. Bell, Tyrtfell;' ' 
&c.; I therefore conceive I have, at le«t," 
neutralised the writer's observatiwtt^ -id' '' 
favour of a Distri<it HegiBter afs fai-^tei-'^" 
giffd^ individual a<lrihoriQes^ ^ 
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The writer'procee4fl to state that Diftrict 
Registers onlyy and not Metropolitan Re- 
gisters, prevail in foreign countries. I ad- 
mit there are District Registers in some 
of the states of Gtrman^^ in Holland^ and 
a few other places ; but it must not be for- 
gotten that the laws and customs of those 
countries differ materially from ours, which 
IS a sufficient reason for the preference of 
District Registers in foreign states* The 
facility of communication also is incom- 
parably greater in England than in Uiose 
countries; and on investigation it will be 
foundy that a deed sent from a village at a 
distance of fort^ miles from a given place, 
aelected for District Registry, would, in 
numerous instances, reach the metropolis 
sooner that it would the country or other 
town chosen as the spot for the establish- 
ment of a District Register. 

The same writer's observations, that Dis- 
trict Registers will occasion less expense 
to small purdiasers are not correct, if the 
suggestions of the real property Commis- 
sioners be adopted: for it is proposed by 
them, that a provision should be made for 
equalising the charges to be incurred for 
registration, which is very practicable ; and 
inasmuch as the Government, as a matter 
of course, will be responsible for the con- 
duct of the officers of die establishment, 
the expense of an agent for making searches 
will scarcely ever be necessary. 

From the writer's remarks, as to the 
probability of the delay which will arise in 
the entering of deeds, it would naturally 
be inferred, that he was little acquainted 
with that part of the report which proposed^ 
in my opinion, as effectual a remeay against 
delay as can be conceived, viz. the entering 
a caveaL I think the writer would do 
well, if he have leisure, to reconsider the 
propositions of the real property Commis- 
sioners, emanating as they do from the 
united labours of some of the ablest men 
in the profession. I will mention one or 
two other objections to District Registers, 
and I have done. 

First, The varieties of practice which 
must arise under almost any circumstances 
in branch establishments, and any attempt 
to remedy this evil, must entail on the 
country a vast increase of expense in the 
payment of salaries to competent individuals 
appointed for the purpose of accomplishing 
the object. Secondly, The monstrous ex- 
pense to be incurred in erectip^ buildings 
and offices noi quite equals certamly, to the 
expenditure that would be necessary in 
erecting that *< leviathan of a buildmg** 
suggested by the writer, on a base as ex- 



tenalve as tSac of the kigest of the pyra> 
mids,butundoubtedly«iiiexpeD8e in amount 
at least, four times as great as woidd be 
required for the erection of buildings, if a 
Metropolitan Register were adopted* And, 
thirdly, the necessity of r^^tering wills 
or deeds, comprising property in different 
districts, in each district. I would finally 
beg leave to suggest to ** Leguldtu^ that 
the skill required in the officers of a 
public register is much greater than many 
persons suppose. The management of 
the indices, in the instance of settle- 
ments, by transferring one field from an 
estate included under one index to a separ- 
ate index, &c. demands greater attention 
and practical knowledge than theorists 
usually imagine. 

T.C-H. 

New Boswell Coiut, 
17th February, 18.S1. 

I have forgotten to state, that commis- 
sions of bankrupt could not be conveniently 
entered in District Registers. 

PAROCHIAL REGISTRATION. 

To the Editor ^Ae Leffol Obeervet. 

Sir, 
Thk sul]ject of Registration is likely to oc-. 
cupy much of the attention of Parliament 
in this or the next session. With respect 
to the registration of deeds, there is a va- 
riety of conflicting opinions; but on the 
absolute necessity of some improvement of 
the law for regulating Parish RegUiere^ 
there is perfect unanimity. 

The subject has beenrecendy taken up by 
Mr. Burn, in Ms History of raridi Regis- 
ters ; and a letter has been just pubUshedi 
addressed to Lord Brougham, by Mr. Mat- 
thews ; in addition to this, Mr. Wilks has 
fiven' notice of his intention to move for *a 
elect Committee of the House of Com- 
mons, for taking the subject into consider- 
ation. 

One great evil of the present syatens is^ 
that while the body of Dissenters are in- 
creasing in wealth and respectability, and 
in point of numbers comprise a very large 
proportion of the population of'£Dgland» 
they are without the benefits of registratioa 
for the baptism of their children, for neither 
are their registers of baptism or of burial 
admitted as evidence in our Courts of law.* 

The next ol^ection is, that althoi^h the 
late act of the 52 6. 8. c. 146. (com- 
monly aiUed Mr. Rose's Act,) directs that 

* See, in conformity with^ our correspondent's 
remarks, Ex parte Taylor,!' J. & W. 483. 
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a oopy of lever J parish register sludl be 
annuailj sent to the bishop of the diocese 
(a direction also of the canon of 1597)9 yet 
there is no penalty for the neglect, and 
therefore in many cases it is omitted alto- 
gether; and even where these copies are 
senty Uiey are frequently thrown by in 
bundles, without any arrangement or index, 
because there is no remuneration to the 
registrar for arranging, &c Every lawyer 
who has had a pedigree to trace, or an 
ejectment cause to manage, may have ex- 
perienced the immense utility of these tran- 
scripts; indeed, without them, the public 
have no security against the loss of^ or 
forgery in, parish registers, which in some 
cases are their oniy evidence of title. A 
very recent instance of their utility occurred 
in a case tried at Chelmsford, in which the 
plaintiff produced a copy of a register to 
prove a certain baptism, and obtained a 
verdict, by which the defendant would have 
lost a property of QXXXiLper annum. After 
the trial, however, the Bishop's Registry 
was searched, when no such entry appeared 
in the copy sent there. The fact was, that 
the entry of baptism had been interpolated 
in die register ; the defendant obtained a 
rule absolute for a new trial, and a true 
bill was found against the guilty party, who 
fled the kingdom** 

The system requires also many minor 
jn-proveLnU. :^.l^ are ^the foL 
lowing: — 

The clergyman should make the entries 
immediately after the rite is performed. 

The entries should be more comprehen- 
sive in their particulars. 

The witnesses to the* marriage entry 
should b^ two or three, in addition to the 
parish clerk or sexton, who, in large pa- 
rishes, cannot sometimes identify the parties 
'again. 

Indices should be made to all parish 
regbters, and the fees for searches and ex- 
tracts specified : at present these fees are 
wholly dependent on the liberali^ or cupi- 
dity of the clergyman. 

I trust these points will not be over- 
looked, and that we may hope for a more 
useful act than the one before alluded to, 
the only penalty in which is fourteen years* 
transportation, which is most sagely divided 
between tke it^ormer and the poor of the 
parieh.-^ Yours very obediently, 

B. 



* See also Lloyd and PassiDgharo — the At- 
torney Oeoeral and Oldham — the Stafford Peer^ 
age case,&c. 

f See ante, p. 49. 



NEW STAMP DUTIES. 



To the Editor of the Legal Observer. 

Sir, 
As the Chancellor of the Excheauer has men- 
tioned that a Bill is about to be laid before the 
House for the purpose of altering the laws re- 
lating to stamps, I beg, through tfie medium of 
the Lc^ Observer, to suggest a new clause, 
which I flatter myself may be of material serrice 
to the public at lai^ All the stamp acts that 
have hitherto been framed, as well as many 
other acts, ha?e been, and probably in some re* 
spects will always be, unintelligible. In conse- 
quence of the difficulty of applying the Stamp 
Act to certain special cases, it has freanendy 
been, and, unless the law be altered, will hero- 
after be, necessary to lay cases before counsel 
for their opinion as to what stainpe should be 
affixed to certain instruments. Counsel have 
frequently great difficulty in answering such 
cases. My object, therefore, is to save tne ex- 
pense incident to such cases, and to render the 
public more secure than they can be at present ; 
and it is to be observed, that the expense above 
alluded to is incurred without any adequate be- 
nefit to the practitioner, as the remuneration is 
not in proportion to the responsibility incurred. 

It may, perhaps, be said, that the opinion of 
counsel rebeves the attorney from responsibility; 
but it does not enable him to avoid the displea-* 
sure of his client in the event of his practice 
bdng wrong. Tlie object, I submit, may be ob^ 
tained, by inserting a clause in the New Act to 
the eflect that the Solicitor of Stamps be bound, 
on the tender of anv engrossment or writing, to 
make a memorandum in the maivin of the 
amount of the stamp proper to be affixed ; that 
such memorandum be an mdenmity to all parties 
interested in such instrument for the accuracy 
of the stamp ; and that for the writing of every 
such memorandum, the Solicitor of Stamps be 
entitled to the remuneration of six shillings and 
eight-pence. The public will thereby avoid a 
considerable portion of the expense they are 
now subject to ; they will be more secure, and 
the members of the profession will be relieved 
from a great portion of the responsibility they 
now incur witnout any remuaeration. 

I am. Sir, 
Your obedient Servant, 

AN ATTORNEY. 

Lincoln's Inn, Feb. 11. 1831. 



IN.CENDIARIES. 

BKMEDT AOAIMST TBB HUNOkXS. 

• 

To the EtHtor of the Legal Observer. 
Sib, 
I take the opportunity to call the attention of 
your correspondent on the subject of Incendi- 
aries in your ninth Number. Your correspond* 
ent states that the summary remedy given by 
the 5 O. 4. c. 33. which is repealed by the 
7 & 8 G. 4. c. 27. is not re-enacted by the con* 
current statute passed in the same session, c. 31 . 
I however beg to call bis attention to the eighth 
section of the latter act. He also states that 
there is a derision in 9 B. & C. 134. as to the 
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construction of tbe 9 O. !• c. 23. § 1. 7. (re- 
ported after such statute was repealed], which 
might lead to a supposition that the remedy 
given by it acainst the hundred still exists. The 
case to which your correspondent alludes is that 
of Pe/lew against The hundred of Wanford: the 
damage there happened on the 9th of July, 1825. 
The cause was tried at the Devon Spring assizes 
of 1827; and the royal assent was not given 
to the act to which your correspondent alludes 
until the 2l8t June, 1827. It is true that the 
decision was pronounced after the passing of 
the act ; but it was on motion, and was of course 
to be decided according to what the law was at 
tbe time the cause of action arose. 

I am, Sir, 
Your obedient Servant, 

AN ATTORNEY. 
Lincoln's Inn, Feb. 11. 1831. 



WHAT IS USURY ? 

Tq the Ediiw •fihe Legal Observer. 

Sia, 
In a case recently before the Court of King's 
Bench it was stated an agreement had been 
made between the plaintiff and the defendant, 
that tbe former should lend 200/. to the latter, 
to be repaid lOO/. every six months, and 100/. 
ovier, if both parties survived ; but should either 
dirtn the interim, the unpaid portion to be can- 
celled. This, it was cobtended^ was usury ; but 
the Court held to the contrary, inasmuch as 
there was a risk in the case of losing all the 
money, and the agreement might have been en- 
rolled as an annuity. 

I am. Sir, yours yerjr obediently, 

February, 183 L . H. B. Andrbws. 



SUPERIOR COURTS. 

THS LORD CHANCBLLOR's COURT. 
RECEIVER. 

Tki^ case was an appeal from a decision of 
the Master of the Rolls. The facts were these : — 
A Mr. White had been appointed receiver of the 
estate in this cause, and had entered into the usual 
recognizances for the due discharge of his office, 
in wnich he was joined by Mr. Adams and Mr. 
Barton as his sureties. It was arranged between 
.these parties, that Mr. White should pay the 
monies which came into his bands as receiver. 
froM time to time, into the banking house of 
Messrs. Rodgers, and that a Mr« Anderson should 
fill u^ all the draughts that should be drawn by 
White upon the monies so deposited at Messrs. 
R^d^bn^; and that such draughts, so filled up. 
shontd be signed by White. The bank of Messrs. 
R^ldgefs fiiiled, and a loss was in consequence 
6U{^e£ned. ; The account was then transferred to 
amM^he* bdnk, where the deposits were made in 
lik^'maAner, and into which the dividends re- 
ceive dn tftiebalifpce which had been in the for- 
n]AP%<l9)1l''at t^ 'period of its failure were also 
paid. The second bank also failed; a fbhher lo^s 
w^rvm^lfitf m coi7^AMt<^ ,->'tUidiHe''qivefttibii 






to be dedded in this appeal wof , whetber the re- 
ceiver, or in his de&ult his sureties, were liable 
to make good to the estate the suhm which had 
been lost by the failure of these two banks. Tbe 
Lord Chancellor said, that although it appeared 
the receiver had accounted yearly for ail the 
sums which he had received, it appeared also 
he had had larger balances in his hands than be 
need have kept to pay the current expeascs of 
the estates. The necessity of accounting yearly 
had been laid down bv the Courts, but ne took 
that period to mean the maximum of tbe time 
in which a receiver could be ixirmitted to- retaia 
possession of the monies belonging to the estate, 
and the minimum of the times at which be ougbt 
to render his accounts. It was, however, un- 
necessary to advert to this more particularly, 
because it did not form the ground upon which 
he was about, very reluctantly, to reverse the de« 
cision of the Master of the Rolls. That gnHiod 
was, that the receiver, by an arrangement un- 
known to, and not sanctioned by, the Court, had 
put the fund out of hi^ own control, and that he 
thereby became a guarantee for the solvency of 
the persons into whose custody he committed 
it. By agreeing to the arrangement that another 
person should fill up the draughts, the coaour« 
rence of that other person became nececsaiy b»* 
fore the money could be drawn from tbe place 
in which it was deposited. The receiver was-on 
no longer able to watch over it, to exerci&e hit 
own discretion as to the period at which the 
safety of the money ceased, and its peril began ; 
and in case of a run having taken place on the 
bank, he could not draw out the money whieh 
he had been permitted to receive, and for the 
receipt and custody of which he was paid a salwy, 
without the consent of Mr. Anderson. The Court 
had, at the least, a right to expect that a re* 
ceiver, or any other trustee, would exercise at- 
much care over the property intrusted to bim, 
as a prudent man would exercise over his own 
property. It had been said at the bar, that there 
was no difference, as to their responsibility, be* 
tween a trustee and a paid agent. It was net 
necessary to decide that point, but he adverted* 
to it for the purpose of expressing hit dissent ' 
from that doctrine. This case must be decided 
upon its own particular circumstances, and taking 
them altogether — considering the receiver had 
dealt with the fund in a manner not sanctioned 
by the Court, nor with such care as he ought to 
have exercised — he had rendered himself, and,bT 
consequence, sureties, liable for the losses which 
had been sustained. The appeal was therefore 
allowed, with costs. — Salway v. Salway. 9 Feb. 



NB EXEAT REGNO.. 

In this case, a motion had been made to have 
n writ of ne exeat regno reversed. 

The bill charged that a sale had been made, 
with the authority of the defendant, to a M^. 
Wilson, of an estate of which the defendant' wirs 
trustee, for a sum of 10,000/.; and that estitt, 
after 3000/. had been laid out upon it in the 
erection of a house, which, for any thin^ thot? 
appeared; 'might not have improved tbbeitat^ 
(as building houses at a distance from I/mdUl' 
oftai did n&tMncMi»^' -tH« t&id^t>f tb^'^MHi^ 
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had been lold for upwards of 97|000/. The 
Lord Ckatu^ettor .iA\6^ ttmt without wishing to' 
prcjudfEO the case, he miMt sny it was one preg- 
nant with suspicion, and that nothing was before 
tlic Court tending to remove that suspicion. It 
wa0 stated that the defendants, against whom 
the writ had been issued, had left the country 
before it was so in fact issued ; but there was no 
stetement that the defendant did not know it was 
about to issue, or to be applied for : it was im- 
|>Dssible, therefore, to comply with the applica- 
tion. The defendant was a person engaged in a 
public ofSce, haying duties there to perform, 
and it might be possible that he had paid little at^ 
tention to the mattenin question in tnis suit. The 
Court could not enter into this fact, if it were so ; 
and his Lordship had endeavoured to find some 
excuse for his conduct, until it was duly proved. 
It, however, only furnished another instance of 
the impropriety of public men taking upon 
themselves the dischai^e of private duties. One 
or other were likely to be sacrificed ; and the 
latter more than the former. For this reason his 
Lordship had made it a rule, ever since he had 
entered public life, never to undertake any such 
offices. He was willing to believe that tne de- 
fendant's conduct was capable of explanation; 
but until it should be explained, it was impossible 
to call the writ which had been issuecL The 
motion was, therefore, dismissed with costs. — 
WiUon v. Broughton. Feb. 9. 1831. 



LETTER TO THE LORD CHANCELT.OE. 

The Lord Chancellor stated to the bar that he 
had received a letter signed by several members 
of parliament, physicians, and one barrister prac- 
tisiag in his court, requesting his Lordship to 
reconsider a judgment which he had given in 
lunacy. His Lordship reprobated the course 
which these persons had pursued, and stated 
that the proper mode of correcting an erroneous 
judgment w^by appeal. He furUier alluded to 
two similar cases which had happened to Lord 
Holt and Chief Justice Willes, and intimated 
that^ he would, in future, commit any persons 
wntioe similar letters for contempt, or otherwise 
severdfy punish such conduct. — ^Feb. 18. 1831. 

COURT OF EXCHEQUER. 
EVIDENCE — NEXT OF KIN. 

This was a suit instituted by the plaintiff as 
next of kin of General Koeler, deceased. He 
had died in 1800, and his property, about 8000/., 
was taken possession of by the defendants on 
behalf of the crown. The principal question 
was, whether General Koeler was the legiti- 
mate son of George Koeler and Elisabeth his 
wife. No direct evidence was produced of the 
marriage; but declarations that such was the 
fact had been made by Elizabeth Koeler, who 
died thirty years ago. There was also a pedi- 
gr^ which supported the claims of the plaintiff 
as to this point. 

Mr. IVrayj on behalf of the Crown, did not 
oppote the application, being only desirous that 
a clear titlie iKould be made out on behalf of the 
pl^tiff. 

Ti^Jrtprd Ckiuf Saron thought that a prima 



facie case had been made out by the plaintifl^ 
and referred it to the Master' to ehquife'Wh'ci^* 
were the next of kin of the intestate.— ^ifoai^ v.- 
MitfortL — Excheq, Feb. 12. 1831. 

EVIDEKCE OF DEATH. 

A sum of 1000/. was assigned to trustees upon 
trust to pay it to a person of the name of 
Greenwood on his attaining the age of twenty- 
one, and if he should die under that age, upon 
trust to pay the same to the plaintiff. In June 
1820, Greenwood sailed from London to Ja- 
maica, and in August 1820 sailed from Montego 
Bay in that island for England ; but had never 
been heard of since- The present bill was filed 
against the trustees, to compel the payment of 
the sum of JOOOl, to plaintiff. 

Mr. Lovat, for the trustee, was willing to 
consent to the pa^'ment, if the Court thought 
that this was sufficient evidence of the death of 
Greenwood. 

The Liord Chief JSaron was of this opinion, 
and granted the prayer of the bill. — Greenwood 
V. M^CaHtf, Excheq. Feb. 12. 1831. 



COMMON PLEAS. 
PBINCIPAL AND AGENT. 

In an action to recover the amount of certain: 
Neapolitiui coupons and bordereaux put into 
the hands of the defendant as securities for ad* 
vances made by him to a broker named Watts; 
to whom they had been intrusted by the plain* 
tiff as his broker, the question was, Whether these 
instruments were transferable by delivery, so at 
to entitle the. defendant to retain them? The 
cause was tried before Tindal C. J., who ad« 
mitted evidence of the usage on the snbject. 
The witnesses, for the most part, stated that fti 
their opinion coupons were never transferred 
without the certificate, which is a document 
granted by the Neapolitan government to those 

Eersons whose names were entered in the Great 
took at Naples as subscribers to the loan raised 
in England for the use of that state. The bor- 
dereau may be described as an instrument em- 
powering tne holder to receive a set of fourteen 
coupons, which coupons were the receipts given 
on the payment of the dividends ; and whenever 
the set of coupons was exhausted, the party pro- 
ducing the bordereau was entitled to a fresh set. It 
was further stated by the witnesses, that they had 
never known one of these instruments trans- 
ferred without the other. The Chief Justice, in 
leaving the case to the jury, told them, that if 
they were of opinion that the custom of mer* 
chants here did not make these coupons neea« 
tiable like bills of exchange, they were bound to 
find for the plaintiff, as he clid not think the da-* 
fendant, in that case, had made sufficient enquiry 
into Watts's title to them, and had, consequent^, 
taken them subject to all the equities to which . 
they were liable in the hands of Watts himself. ^ 
The jury having returned a verdict for the pliook ■ 
tifl^ a rule was obtained in the.last term,caJHne 
on the plaintiff to show cause whv a nijw tnu 
should not be had, on the ground of misdimiioii i 
by the learned Judge. • ' - i 

Toddy Ser|t. f^iq Joa^a hex^U sh<Hy«4iC|iiii9tf 
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against the rate; Wilde Seijt^ Bampat&eriU, 
and Heaih Seijt., supported it. 

The Couri observed, that the case depended 
upon the queationyWhetber or not these coupons 
had acquired the character either of money, of 
bank notes, or bills of exchange with open or 
blank indorsements, or of exchequer bills, which 
were in the nature of the currency of the realm ? 
It was a principle of law, that if anuin intrusted 
bis property to an agent who misapplied it, he 
was entitled to claim that property wherever he 
found it. To which rule, however, there was an 
exception in favour of property, which was in 
such a degree of currency as to be allowed to 
stand on the same footing as money. It was 
therefore proper, in the present case^ to see 
whether these couponsassumed the one character 
or the other. Now the Court saw nothing, on 
the foce of them, to show that thev were of a 
negotiable character, but rather tne reverse, 
since some of them appeared to be payable at a 
remote period, subject to a discount. It was 
therefore impossible to put them on the same 
footing as bills of exchange. The bordereaux 
were nothing more than undertakings, oki the 

f»art of the government of Naples, to give fresh 
ists of coupons when the others should have 
been used. However, the real answer to the 
objection was, that these were not instru- 
ments recogiused by the English jaw, but 
brought under the notice of the Court as foreign 
securities rendered available by the law of 
Naples. In the absence of evidence, therefore, 
to show that they were n^otiable like bills of 
exchange, it was not competent to the Jucbe to 
come to the conclusion that they were buls of 
exchange, and recognised by the law and custom 
of merdiants, which was a part of the law of the 
land. The like was the case with respect to Ex- 
chequer bills. The defendant, therefore, having 
failed to show that these coupons were in a 
course of currency, and therefore within the ex* 
ception before stated, the direction of the Judge 
and the finding of the jury were right in giving 
to the plaintiff the property in these securities 
which had been misapplied by bis agent.-* Rule 
discharged. — Lang v. Smitk, Com, PL H. T. 
1831. 



lUSTiriCATIOV. — ASSAULT AND B ATTEST. 

In an action of assault which was tried before 
Tindtd C. J., at the hist York assizes, it ap- 
peared that the plaintiff having attended a select 
vestry of his parish for the purpose of making 
some representation on the suljeetof the poor 
rates, the defendants, who are members or the 
select vestry, {mt him out of the meeting by 
force. The plaintiff brought his action for the 
assault, and the defendants justified their con- 
duct, on the ground that the meeting having 
been dulv convened, the plaintiff had no right 
to intrune himself upon them, and they were 
therefore justified in putting him out. It ap« 
pearing, however, that the act of parliament 
required that the members should be duly sum- 
moned, and it not being proved that more than 
four out of the five who attended had been so 
summooed, the learned Judge was of opiubn 



that the defendants had foiled to estabKsh tkeir 
plea, and the jury therefore returned a verdict 
for the plainti^-* Damages Is. 

Janti Seijt. having obtained a rule calling 
on the [^ainiiff to show causte why the verdict 
should not be set aside, and a new trial had on 
the ground of misdirection, was heard in aapport 
of it, and contended that it was unnecessary to 

Krove that the whole of the select vestrymen 
ad been summoned. It was quite sufficient to 
show that the majority who alone could pasa 
anybye-law had been duly summoned. 
KThe Court were of opinion that although the 
majority alone could pass a law, yet they might 
be influenced in their judgments by the ai^i- 
roents of those who had not been duly sum- 
moned. The defendants therefore having foiled 
to show that they had all been duly summoned, 
the plea of justification had not been made out, 
and the verdict for the pluntiff was right.— 
Rule discharged. — JMtan v. Assjf and mco/Arr. 
Com. PL 



ANSWERS TO QUERIES IN NO. XV. 

I St — ^It would appear by the decision of AhboU 
C. J. in Warren v. Howe (Bamewall & Cress- 
well, 4 G. 4.) that the assignment of a book 
debt as well as a judgment debt would not re- 
quire the ad valorem duty, as it cannot be con- 
sidered property within the meaning of the act. 
llie words of the act are, ^ conveyance of any 
righty title, interett^ or olaimj or oTasa rmoMaTT, 
fur or in respect of tlie deed whereby the lands 
or other thines sold shall be conveyed to the 
purchaser." Tne statute enumerates things which 
are the subject of sale, and which are usually 
converted into money: now, the words judgment 
and book debts cannot come under the roeaniog 
of this part of the act, as requiring an ad valorem 
stamp, unless under the words othek pbopskty^ 
but which AbboU C. J. says applies to property 
of the same description as that previously men- 
tioned, viz. such proper^ as is usually the sub- 
ject of sale, and may be converted into money. 

A chose in action on a bill or note can be 
legally transferred without an assignment, merely 
by an indorsement ; and I think a letter of at- 
torney might be so framed as to authorise any 
person to recover and receive the debt of an- 
other by suing in the creditor's name, with a 
declaration oftmst, that the money when reco- 
vered shall be retained by the person to whom 
the power is given for kit oum uge ; hut in this 
case a covenant should be introduced that the 
creditor should not aftorwards receive or releatd 
the debt, or di^vcontimie any action. 

2d.^-B. cannot be considered liable, as noc 
having used sufficient care, as a general bailment 
will not charge the bailee (he not having re- 
ceived any ^ofit firom such bailment) with aoj 
loss, unless it happens by grou n^iect, which m 
an evidence of fraud. Now this is a bftre and 
naked bailment to keep for the use of the bailor, 
and such bailee is not chargeable for a eomwtoH 
negled; and this omission in the bailee cannot lie 
considered more than as mch, under the ctr<- 
cumstances of the case. 

T.E. 
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COSTS OF EXECUTIONS. 

EsTBixiNo the ^ Legal Obserrer *' at a mirror 
wherein the opinions of practitioners in English 
law are to be reflected* probably a portion of 
attention cannot be more usefiillv directed than 
io bringing into notice such hardships and incon- 
sistenaes as have occurred to their experience^ 
leafing it to those who have seats in the l^sla- 
tare to apply a suitable remedy. 
' It is an old but just complaint that few jBtatu- 
tory enactments are free rrom obscurities and 
imperfections. It appears os if the 43 0. 5. c. 46. 
% S^ had been framea to entrap ^ottf^gjpractition- 
en into the commission of error. Tne section 
referred to enacts, that " in every action in which 
the fJamdjf^ shall be entitled to levy under an 
execution against the goods of the defendant, 
sach plaintiff may also levy the poundage fees and 
expenses of the execution, over an(* above the 
sum recovered by the judgment.'* Now the act 
does not give the plunttfT poundace, fees, and 
einenses of execution, when issued against the 
defendant's person ; nor doea it apply to those 
very numerous cases where defendants obtain' 
jud^ent by verdict, non-suit, or non-pros 
agamst plaintiffi. No- poundage, fees, or ex- 
pences of the execution, eitfTer agmnst the 
pluotifT's goods or. person can be levied by a 
defendant either under this or any other law, 
however wrongftilly or vexatiously the defendant 
may have been harassed. He nmst pajr these 
expenses out of his own pocket. Is thia equal 
law, and the " perfection of reason ? " Indorse- 
ments have been and are frequently made on 
writs of execution a^inst the goods and persons 
of plaintiffii, and acainst the persons of defend- 
ants, to take poundage, fees, and expenses ; and 
numerous motions have been in consequence 
made before the courts, calling on those who 
have committed such mistakes to refund what 
was over-levied, and to pay the costs of the ap- 
plication ; nevertheless the law has not been 
altered. The statute of 28 Eliz. c. 4., which 
enables sheriffi to make certain charges for levy- 
ing executions, is most obscurely expressed ; but 
after the discussion and decision of many cases, it 
at length appeared to the lieamed expounders 
that the sense and intention of it is, that the 
sheriff is entitled to ]«. in the pound for the first 
100/. levied, and to Gd, in the pound for every 
pound above 100/. 

The injustice of the law as it now stands, in 
reference to the subject in question, will be still 
more gUuing when it is considered that the she* 
riff is entitled to pounda^ on the sum marked 
to be levied, upon executing a writ of capias ad 
iofisfaeiendum^ although the prisoner ga to gaol 
without making any satisfaction whatever to the 
creditor (Lake v. Turner, 4 Burr, 1981.); and 
the chai]^e is also made even when the party is 
already in custody, when the writ is delivered to 
the sheriff to execute. Taylor y. Wood, 3 Tidd. 
Prac 1684. 8th ed. 

The great body of attorneys cannot fail to be 
pracUcaJly acqiuunted with almost innumerable 
instances in which the laws are defective as re- 
^dtha details of business; and now that a pe* 
nodical work has been established as their 
"mouth-piece," it is hoped they will not be 



backward in laying open those aberrations from 
justice which they nave individually observed, 
rhe eflect will be the slow but sure and gradual 
improvement of our system of jurisprudence. 

R. 



V 



MISCELLANEA. 



LEGAL RSMINISCSNCS8. 

* CelA sedet GSolus arce. 
Sceptre tenens^ mollkque animos, et temperat 
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The ancients appear to have almost in- 
variably dedicated some particular spot to 
the administration of justice ; and from the 
fact of the Hebrew Judges sitting at the 
gates of cities, they obtained the name of 
« Elders of the Gate." * In Zeqhariah f the 
Jewish people are commanded, upon their 
restoration, to execute the judgment of 
truth and peace " in their gates. 

The Athenians selected a small eminence 
near Athens for the seat of the '' Areo- 
pagitae." It was termed "A^i «o( n«yo(, '' the 
hill df Mars," because Mars was supposed 
to have been tried there for the murder of 
Hallirothius. 

At GranadOy in Spain, the street << Calle 
de los Gomelles % ** leads to a massive gate 
at the entrance of the magnificent palace 
of Alhamra, oi* Alhambra. § Over the gate 
is a large tower, called the '^ Gate of Judg- 
ment," the «* Gate of Justice," the "Gate 
of the Law ;" and upon which there is the 
following inscription in Arabic:-—" Turn 

Fale, O wickedness ! Wheresoever you go, 
will follow ! Punishment always speedily 
follows crime. Draw near, come without 
fear, ye deserted orphans; here shall ye 
find the father ye have lost." 

In China, there is an old willow, cele- . 
brated from the fact of the Emperor Kang 
Vang having sat under this tree when he 
gave judgment upon the differences of the 
labourers in agriculture. Out of respect 
to the Emperor, its branches were never 
cut. St. Louis oflen used to sit under the 
shade of an oak in the wood of Vincennes, 
when all who had any complaint freely ap- 
proached : at othfsr times he seated himself 
upon a carpet spread in a garden, and heard 
the causes which were brought before 
him. II 

* Deut. xxii. 15. xxv. 7.; Ruth, iv.; Prov. 
xxL S3.; Lament, v. U. 
t Chap. viiL 16. 

So oilled from an andent Moorish family. 

The red ci^. . 

Joinville, Hist de St. Louis, p. 13. ed. 1761. 
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In the vicinity of Seane there is a tumu« 
lus, where the stone chair removed by 
Kenneth II. from Argyle was placed ; and 
in which the kings of Scotland were crowned 
in the more ancient times. Upon this hill 
the King held his court of justice, and pro- 
mulgated laws. From the '' pleas of the 
barons'* being determined here, it was 
called '< Mons placiti de Scona oronis 
terra," or the " Mote hill of Scone;" but 
among the common people it bore the name 
of " Boothill," from a tradition that, << at 
the coronation of a king, every man who 
assisted brought so much earth in his boots, 
that every man might see the King crowned, 
standing upon his own land.** The " Hill 
of Strife *," at Uliuish f, and the hills called 
" Laws," as " Kellv taw," « North Ber- 
wick Law," were places probably devoted 
to the seat of justice. 

What a source of gratification must the 
scientific always discover in the contem- 
plation of sites which have been thus de- 
dicated to, or have formed the scene o^ 
some great and important historical event. 
Take, for instance, the White House ^ on 
the -river Tav, in Dyved.J Here Howel, 
the good son of Cadell,and King of all Cam- 
bria^ in the tenth century, upon his return 
from Rome, which he had visited with a 
view of improving the laws of Cambria, 
and obtaining a knowledge qf the laws of 
other countnes, and of those the emperors 
of Rome put in force in the isle of Britain 
during their sovereignty, summoned all the 
chiefs of the tribes, the family represent- 
atives, and all the wise and learned men, 
both of the clergy and laity, to a collective 
convention. The laws of Dyonwall Moe- 
hund being found superior to the whole, 
were systematised by Blegwryd, and, afler 
the approval of the convention, constitu- 
tionally established over all Cambria. 

The ruins of lofuu Her monastery and 
cathedral recall to mind the learning and su- 
perstition of even classic ages; while her ce* 
meteries of the Kings of Scotland, Ireland, 
and Norway, painfully remind the traveller 
of the short but momentous passage be- 
tween life and death. 

The island of Muneymeed, or Runeymead, 
where the brave English barons forced from 

* The si^iftcation of the Erse word. 

1- In the island of Skv, or Skye. 

"f.. ** Ty Gwyn," so called because it was made 
by a watling of white rods, for the convenience 
of hunting. 

§ This spot is still recognised in the ruins of 
Whitland Abbey, above Tenby, on the small 
river Tav, in Carmarthenshire. 



the reluctant Plantage&et the great char* 
ter of English liberties, and the charta de 
foresta. 

The ancient and stately hall of EWuim^ 
first built by Edward 1. 1|, and the chief re- 
sidence of Edward IL, and where probably 
the famous statutes, << De Officio Corona- 
toris," " Of Mortmain," and "Prerogativa 
Regis," were enacted. The hall is ap- 
proached through a long vista of wide- 
spreading trees ; and the picturesque sce- 
nery of the spot, the gorgeous roof of the 
building, and the castellated remains, all 
remind the beholder of historic times, and 
hours of regal grandeur. 

The parliament chambers in the old pa- 
laces of Scotland, and particularly JLMith" 
gow and Stirling %; the latter of which 
presents a fine view of the river Forth, to 
Alloa, the once famed residence of the 
chieflains of Mar \ the age of Wallace and 
Bruce are remembered, and the eye of 
sympathy sorrows for their fate, and finds 
a melancholy reflection, that these patriots, 
born in the land of chivalry, became worthy 
sons of Caledonia. 

The site of FoAeringayy which holds a 
prominent place in our annals as the birth- 
place of Richard III., and the place where 
the beautiful and accomplished Mary Queen 
of Scots suffered! Filial piety removed 
every vestige of its castle, but the name 
and site still exist. Westminster Hal]» 
where the fatal judgment was given against 
t/o^ Hampden ! and, lastly, the rocks in 
Switzerland, where William Tell, dinging 
to the crags, braved the abyss, and escaped 
from his tjrrants. 

I shall conclude my present observations 
with the words of our great moralist; ** That 
man is little to be envied, whose patriotism 
would not gain force upon the plain of Ma* 
rathon, or whose piety would not grovr 
warmer among the ruins of lona.*' 

Feb. 9. Tbmplarius. 



LORD ERSKINE AT HOLKRAM. 

"I had freauently had an opportunity of 
meeting with Lord Erskine at Holkhant, and 
other agricultural fetes, where, though he knew 
nothing of husbandry, his wit and eloquence in- 
sured him a cordial reception. At one of those 
meetings, he pleasantly said, ' that he had 
formerly studied jCoke at Westminster, and that 
he was now studying Coke at Holkham ; that 
Coke, the agriculturist was as great in his line 
ds Coke the lawyer in judicial questions.*' -^ Sir 
John Eclair, 



II The present hall was probably built in the 
time of Edward IV. 
f Barr. Obs. Stat 41. 
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Pertinet, ct nescire malum est, ogitamus. 
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CHANCERY REFORMS LUNACY. 

THE LORD chancellor's BILL. 

We have now obtained a copy of the Lord 
Chancellor's first bill, and are so confident 
that he is zealously endeavouring to remedy 
the real abuses of his Court, and so 
anxious to aid him in his noble efforts, that 
we have some hesitation in saying we have 
read it with disappointment. 'Dus, however, 
was our feeling, and we shall shortly 
mention the reason ; the provisions of the 
bill as Uiey now stand are unimportant, if 
not objectionable, and the omissions are 
very considerable. The first section simply 
provides, that the Lord Chancellor may 
cause conunissions in the nature of writs 
de lunaHco ingnirendo to be addressed to 
any judge of the Courts of Record at West- 
minster. Now when Mr. Michael Angelo 
Taylor proposed to bring in a similar bill 
in the last session of parliament, he was 
informed by Lord Lyndhurst, that having 
made the proper enquiries, he had ascer- 
tained . that the Lord Chancellor already 
had the power of directing the fact to be 
tried by a Common Law Judge ; and Mr. 
Taylor accordingly wUhdrew his Ml. This 
first provision, therefore, was unnecessary. 
The rest of the bill is devoted to clauses 
for enabling the Chancellor to appoint 
*' visitors " to enquire into the state of per- 
sons who shall be found lunatic by inqui- 
sition. These visitors we understand are 
to consist of two or more medical men, and 
one barrister. The salary is to be consider- 
able, it is said from 800/. to 1000/. a vear. 
We do not consider this plan deciaedly 
faulty, but we think it capable of much im- 
provement, and having filrst mentioned the 
most important omissions in the biD, we 
shall take the liberty of making a suggestion 
as to these visitors, and of proposing another 
plan. 

NO. xvin. 



The most obvious omission is, that no 
provision is made by the present bill, for 
the security of the property of the lunatic, 
before he shall be found such. The 
consequences of this are plain. A person 
possessed of property may, on becoming 
msane, be able materially to impair it ; he 
may proceed to cut down and dispose of 
timber ; he may sell out money invested in 
the funds or other securities, and impro- 
perly squander it away; he may, in short, 
commit irreparable damage before he can 
under the present bill be stopped. Now 
the present system is better than this ; a 
commission may issue on the first act of 
insanity; the commissioners may imme- 
diately enter upon the enquiry, whether 
the lunatic be resident in town or coimtry, 
and the fact, if clear, may be speedily ascer- 
tained. But if a commission be issued to 
a Judge, it would seem highly inconvenient, 
consistently with his other duties, to de- 
spatch him into the country to try a fact of 
this nature, and almost impossible to obtain 
his immediate attention to it in town. 
We submit then, that clauses must be in- 
serted, which shall provide against the 
injury or destruction of the property of the 
lunatic, before he shall be ascertained to 
be such by inquisition. 

The Chancellor has further declared, 
that it is his intention to send all contested 
commissions to a Judge; but that he is 
willing to leave the uncontested commissions 
to be disposed of by the present com- 
missioners. This we think deserves recon- 
sideration. We fully agree to the sending 
the contested commission to a Judge ; but 
we cannot see the advantage, if the present 
system is considered defective, of preserving 
any part of it. An uncontested commission 
frequently requiresmorecareandexpcrience 
than a contested one. In the one case all 
parties are represented by counsel, whose 
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duty and objett it is* to see that the evi- 
dence is clear and satisfactory. In the 
other, there are either no counsel at all, or 
counsel only on one side. It is obvious, 
therefore, that in many instances it is more 
important that there should be a Judge of 
the highest class to try uncontested com- 
missions. We are inclined, therefore, cer- 
tainly to dispense with the present com- 
missioners as Judges, but to benefit by their 
services, information, and experience, in 
another way, and this brings us to the ad- 
ditions to the Lord Chancellor's plan which 
we respectfully propose. 

It will be seen that the " visitors " to be 
appointed imder the bill, are merely to en- 
quire into the state of lunatics, and per- 
sons of unsound mind, who shall be found 
such by inquisition. We would extend > 
their power considerably. They should in 
our opinion be vested with authority to 
proceed in the preliminary steps of all 
commissions, which might still be directed 
lo them : they might, on receiving the 
opinions of three medical men to that effect, 
and on a personal examination of the 
alleged lunatic, have power to certif)r the 
fact to the Chancellor, who might direct 
an issue to a Judge, and all the evi- 
dence might then be regularly brought 
forward. The advantages of the present 
system might thus be preserved, and the 
evils be removed. We would furtlier pro- 
pose that three cr more of the present com- 
missioners might be appointed visitors, with 
these powers ; and that compensation for 
their offices might thus be saved : we can 
conceive that it would be advantageous to 
associate two medical men with them. We 
should then have the present number of 
commissioners or visitors ; and we might 
thus, as it appears to us, obtain the benefits 
of both systems, and be subject to the dis- 
advantages of neither. We should have 
the facility, despatch, and advantages of de- 
tail of the present system, and the ability, 
experience, and cheapness, of a trial at 
nisi priuSf which would then be beneficially 
employed in all cases of lunacy. 

ihis is the plan which, after much con- 
sideration of the subject, we venture to 
propose. We now lay before our readers 
an analysis of the bill. 

The Bill is entituled ^ An Act to dimhtiih 
the inconvenience and expense of Commissions in 
the nature of Writs de iunaiico inquirendo ; and 
to provide for the better care and treatment qf 
Jdiois, Lunatics, and Persons of uiuound mind, 
found such by inquisition,** and recites that great 
inconvenience and expense have been experienced 
from the practice of directing or addressing 
commissions in the nature of writs de iwiatico 
in^irendo to three or more persons thereiD 



named, as Commissioners; it is therefore pro- 
posed to be enacted. 

That the Lord Chancellor, in case he shall 
deem it advisable, shall cause any commisuoD 
in the nature of a writ de lunaHco inquirendo 
to be directed to any Judge of the Courts at 
Westminster, who shall make inquisition, and 
return the same into the Court of Chancery, 
and for that purpose bsue precepts to the 
Sheriff to summon a jury, subpoenas to com- 
pel the attendance of witnesses, and warrants 
to produce the alleged lunatic, and shall have 
all other the powers now possessed by the Com- 
missioners; and such inquisition shall l>e valid 
as if the Commission in the nature of a writ de 
lunatico inguirendo had been directed, and the 
said inquisition returned by three or more Com- 
missioners as heretofore. 

2dly, That the Lord Chancellor may ap- 
point' persons to be visitors for superintend- 
ing, and reporting upon, the care and treat- 
ment of persons of unsound mind, so found 
by inquisition, and to make regulations as 
to the duties of such visitors, and allow such 
salaries and travelling expenses as shall be rea- 
sonable. That if the visitors shall die, or refuse 
to act, or become unable, it shall be lawful for 
the Lord Chancellor to appoint others. And, 
that no person shall be appointed visitor who 
shall be, or shall have been within the two years 
then next preceding, directly or in^rectly in- 
terested in the keeping any house licensed for 
the reception of insane persons. 

sdly. That the Lord Chancellor may ap- 
point fit persons to be secretary and clerk to 
such visitors, and allow sUch salaries as shall 
be reasonable. 

4thly, That the Lord Chancellor may raise a 
fund for the expenses by a per-centage on the 
clear annual incomes of the persons found 
of unsound mind, not to exceed a limited 
amount, and to order the same to be paid 
by the committees or receivers of the estates 
of lunatics, &c. into the Bank of England, 
Committees, &c. to pay such per-centage into 
the Bank within a month after notice. The 
Masters of the Court of Chancery to cmify 
the amount of income of idiots, &c. within 
two months after the act shall pass. The 
payments out of the fund to be by checks 
signed by the Lord Chancellor ivithoutfee. The 
accounu to be audited yeariy, and filed wUhowU 
fee. 



SYNOPSIS OF 

THE LORD CHANCELLOR'S PLAN. 

L Lunacy. 

1. In undisputed cases, commissions de lu- 
natico inquirendo to be directed, as at present, to 
the commissioners in lunacy. 

2. In disputed cases, the commission is to be 
directed to, and tried before, one of the Judges 
in Westminster. 

3. The institution of a medical board to rq>ort 
from time to time to the Lord Chancellor npon 
the case of the lunatic, and also to superintend 
the committee. 
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II »' Bankruptcy. 

1. The abolition of the fourteen lists of com- 
missioners of bankrupts. 

2. The institution of a Court, consisting of 
one presiding Judge, and nine commissioners, to 
be sitting from day to day throughout the year. 

5, The division of these ten commissioners 
into three tribunals: — l. The presiding Judge. 

2. Three senioro cmmissionerB. 3. Six junior 
commissioners. 

4. Undisputed cases to be heard before one 
of the class of commissioners. 

5. Disputed cases before the Judge and one 
commissioner or three commissioners, in public ; 
examination of witnesses to be vivd t)oce, and 
court to have power of imprisonment. 

6. The commissioners to sit in chambers, se- 
parately, transacting the general business of 
bankruptcy. 

7. If disputed questions arise, such cases to 
be decided oefore tne Judge, assisted, if required, 
by a jury, and occasionally by a commissioner. 

8. A court of appeal, consisting of the pre- 
«ding Judge and three senior commissioners, 
and judgment in cases of fact to be final. 

9. High Court of Appeal to the Lord Chan- 
cellor. 

III. Officers in Bankruptcy. 
I. Accountant-general, in whose name all the 
assets in bankruptcy will be placed in the Bank 
of £)ngland. 

3. Official assignee, a limited number of mer- 
cantfle men, to be approved of by the Court. 
These officers are to see that all funds are duly 
collected and paid into the Bank of England, to 
report upon tne estate, to act as accountant^, 
and to superintend the proceedings of the elected 
assignees. 

5, Abolition of the office of patentees of 
tmnkrupts. 

IV. Matters in Chancery. 
1 . To be paid bv fixed salaries. 
S. Attendance ciaily from ten till four. 
5. Courts of appeal to sit every evening, in 

Sublic, to be com[)osed of two Masters, and the 
faster whose decision is appealed from. 

4. High Court of * Appeal to the Vice-Chan- 
cellor. 

5. No attendance at the public office. 

6. Evidence to be taken viva voce^ before a 
Master, and the parties. 

V. Reg^ter Office, 
1. Report office to be reduced. 
8. Omce of Master abolished. 
5. All patent offices done b^ deputy,^and in 
the gift of the Chancellor, aboluhed. 

VI. 5w Clerks, and Sixty Clerks. 
1. These offices to be remodelled. 



LOCAL COURTS IN IRELAND. 



ASSISTANT BARRISTERS. — EDINBURGH 
REVIEW, NO. 104. 

Some time since, one of our correspond- 
ents directed our attention to an article on 
the Civil Bill Courts of Ireland, which ap 
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peared in the Edinburgh Review, Febniaryi 
1826. The number of that work just pub- 
lished (January, 1831,) contains an article 
on the same subject ; and as Time changes 
all thii^S) it has changed the opuiion of the 
reviewer. Those very Courts which for- 
merly afforded a field for so much pathetic 
and indignant declamation are now disco- 
vered to be excellent instruments for pro- 
curing justice, and though not absolutely 
faultless, capable of beuig very readily made 
so. The matter is managed with great 
adroitness. The reviewer bestows little 
direct praise upon the Courts. He enters 
into no controversy on their behalf. He 
takes their excellence for granted, and as- 
sumes the tone of a man who is not aware 
that ^y thing ever has beeti said or even 
can be said against them. The former ar- 
ticle is completely sunk with all the abuses 
and horrors which it laid open, — why, the 
reviewer knows, and so do his readers. 

We shall not occupy our pages with a 
very minute examination of the artide in 
question ; but content ourselves with call- 
ing the attention of our readers to one or two 
points in it. The reviewer says, that ** the 
Civil Bill (or Assistant barrister's) Court b 
emphatically the poor man's court.*' Yes, 
ixuly it is the poor man's court, it is the court 
where the poor may make themselves still 
poorer. It is the court where a poor man 
may spend his own last sixpence in dragging 
the last sixpence from the pocket of his 
neighboiur as poor as himself. It is the 
court where the poor may enjoy the grati- 
fication of harassing and torturing one an- 
other under the forms of law, and where, if 
a poor man cannot get justice, he may -at 
least get revenge. The wretched conse- 
quences of this &ciltty of litigation were 
sufficiently pointed out in the Edinburgh 
Review, m 1826, and to that article those 
who wish for infomiation may be referred : 
but even in the recent number, the review- 
er, with a want of his usual tact, has exposed 
some of them. 

Six hundred and fourteen thousand ac- 
tions in one year in the petty courts alone ! 
Can there be a more striking conunentary 
upon the/brmer opinion of the reviewer, 
that the lower orders would be great gain- 
ers by depriving them of the power of liti- 
gating small debts ? 

The assistant barrister sits four times a 
year. The average number of processes 
issued and served for each sitting is about 
4800, making 19,200 annually in each 
county. There are thirty-two counties, 
consequently in the whole kingdom the 
number of processes annually issued is no 
less than 6H,400! Is not this a frightful 
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state of society ? A process is regularly sold 
for three-pence, and the labourer it seems 
may buy one at the chandler's shop along 
with his soap and sugar. The pleadings 
are oral, and of course very exact. The 
parties sometimes conduct their cases in 
person, sometimes have the assistance of 
attorneys. For the services of these officers 
the court awards a liberal remuneration. We 
give it on the authority of the reviewer. 

Fee to the plaintifTs attorney, for en- 
tering the cause, 1^. 

Fee to the plaintifTs attorney, for draw- 
ing up the decree. Is. 

This appears to be all that the plaintiff's 
attorney can possibly get (by fair means), 
two shillings from first to last. Forliis at- 
tendance in Court it does not appear that he 
is paid at all ; and for each step in the pro- 
ceedings for which he is allowed any thing, 
he is rewarded with the same sum which 
he would bestow upon the mendicant 
who stands at the door of the Court to 
hold his horse. What sort of attorneys 
must these be ? How they are educated, 
how they are admitted, we are not told. 
In ''the lights and shadows" of Irish 
" life" they must certainly form a very 
curious study; and it is much to be de- 
sired that some Edgeworth or Croker would 
make us better acquainted with them. De- 
voutly 19 it to be hoped, however, that we 
may never know them except by report. 
An able and respectable attorney is one of 
the most useful and one of the most ho^ 
nourable members of society ; an ignorant, 
oeedy, and unprincipled attorney, is one of 
the most despicable and most mischievous : 
no greater curse can be inflicted upon a 
people than to surrender them to the mercy 
of a set of low and rapacious practitioners, 
urged on by necessity, and unrestrained 
by either honour, honesty, or charity. * 

It is unnecessary to say that there are 
no counsel in these courts, but a Judge 
there must be ; and in these as in the late 
Welsh courts, and in the local courts pro- 
posed in this coujUry^ the Judge never 
changes his circuit. This has b^n ob- 
jected to on the usual grounds ; and the 
reviewer admits the force of the objection, 
by proposing a remedy, which is, that the 
assistant barristers shall visit every sepa- 
rate county in regular succesion. As it is 
quite evident that the Irish local courts are 
brought forward at this time solely with a 
view to recommend the establishment ofsind-' 
lar courts in (his country, and for no other 



* See also the «ecoiq| letter of " a Barrister," 
ante, 119, 



purpase^we shall beg to ask how this remedj 
coiud be applied on this side the Cliannel^ 
In Ireland the county Judge is a practising 
barrister. His home is in Dublin; and 
when he makes his quarterly excursion, 
he may as well travel to one part of the 
country as to another. But m England 
the local Judge is to quit the bar, and 
devote his time exclusively to his judicial 
functions. If he, tlierefore, is to travel 
through all the counties of England and 
Wales, he will have no home at all, since 
the courts are to sit all the year round 
except in the month of August* He will 
be a living exemplification of perpetual 
motion. He will lead the life of a pedler 
or a vagrant on tlie earth ; such a life as is 
only befitting the chief justice of the king 
of me gipseys. 

The objection so forcibly made by the 
present Lord Chancellor to Judges conti- 
nuing to practise at the bar has been 
urged against the assistant barristers in 
Ireland ; and it has been proposed to raise 
the emoluments of the office, and compel 
the holders to withdraw from the metro- 
politan bar. The reviewer says no» and 
states his reasons. These reasons are so 
excellent and convincing; they are so ap- 
plicable, not only to the objections against 
which they are directed, but agamsi the 
creation of ^ local Judges wherewUk we 
are threatened, that we are induced to ex- 
tract them. 

** Our apprehension is, that froBi the hour of 
their retiremeot they would daily become lea 
and less efficient Judges, and that the public 
would not fail to make the discovery." — 

'^ Tvike a barrister from the Superior Courts, 
and place him on a provincial bench, — detach 
him from a scene in which every motive of gain, 
of ambition, of personal responsibitity, are inces- 
santly exciting htm to keep himself in a state 
of intellectual fitness for the details of l^al 
business ; and transplant him to one upon which 
the two first of these motives cease to operate^ 
and where his character as a lawyer has httle to 
apprehend from the criticisms of a rural audi- 
tory ; do this,' and the probable result will be, 
that the process of professional deterioration 
will immediately begin; that, relying upon his 
stores of present knowledge, he will take little 
pains to continue or increase it ; that much of 
that knowledge will rapidly and imperqept&ly 
fade away ; that new tastes will sprina up, or 
former tastes revive, and be indulged in the 
intervals of his official duties ; that those duties, 
instead of being promptly aiid pleasurably de- 
spatched, will gradually be considered as iruome 
and inglorious^ and be performed with corre- 
ponding languor : in a word, that his powers as 
a lawyer, and his weight with the public, will 
decline together." 

This is conclusive as to the character of 
the Judges in the new local courts. 
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We shall pass over many of the abuses 
of the present Courts ; the slovenly method 
«f conducting the proceedin^Sy the ateur- 
dities attending appeals, and other impro- 
prieties not undeserving of notice. We 
wish at present only to mvite attention to 
the reviewer's most uncaxidixdi fo7^e^nes$ 
of the article o^ 1826, and to a few of the 
discrepancies between his opinion then and 
his opmion now. In 1826 he complained 
of the incompetence of tlie persons who, 
down to a certain period, were appointed 
to the office of Assistant Barristers. In 
1831 he is '< fully disposed to dbncur in the 
testimonpr of the Report, to the satisfactory 
manner m which the duties of the office of 
Assistant Barrister have hitherto been dis- 
charged," though on the same page he ad- 
mits that the Marquis Wellesley was the 
first viceroy who, m disposing of the ap- 
pointment, attended to any thing but the 
interest of the candidates. In 1826, on the 
subject of Juries, he ** quite concurred with 
Mr. 0*Connell," who maintained that no 
cause should be tried without a jury. In 
18SI, he argues, that suitors have and 
ouffht to have <^ greater confidence in the 
judgment and integrity of the Assistant 
Barrister*' than in " a nominaUy more po* 
pular tribunaL" In 1826 these Courts 
**' held out a bounty for the encouragement 
of vicious and frivolous litigation ;" and the 
reviewer " could not but agree with Mr. 
0*Connell, that the lower orders would be 
great gainers by depriving them of the 
power of litigating small debts." In 1831, 
the greatest of all blessings is a Court which 
*\ is emphatically the poor man's Court" — 
where a process is sold for three-pence — * 
where the plaintiff's attorney gets two shil- 
lings — and where, as a del icate morsel for the 
vindictive, a plaintiff << may proceed to final 
execution for his demand within the period 
of a few days from the commencement of his 
action**' But it would be tiresome to pursue 
all the contradictions of the two articles. 
These may serve as a specimen; and if 
paper could blush, they are enough to turn 
the cover of the Review from blue to crim- 
son. We will not say, in the memorable 
language of the Lord Chancellor, that they 
are *< unparalleled in the annals of political 
tergiversation." If that noble person in- 
deed had to deal with them, he would an- 
nihilate the reviewer with the thunder of his 
indignation* Our humble duty will be to 
endeavour to account for the contradictions. 
In 1826 the reviewer was the advocate of 
truth and justice only — therefore the Irish 
Countv Courts were attacked. In 1831 
hek tne advocate of, the Bill for establishing 



ImoU Courts im Eftgland — tlierefore the 
Irish County Courts are defended. 

Before concluding we wish to advert to 
some remarks made in the Brighton Gazette 
of Feb. 3. They are as follow ; — 

'* In the Legal Observer for Jan. 1 5. there is an 
article on the Local Courts, and their abuse, in 
Ireland. The writer quotes a speech of Mr. 
O^Connell in proof of such abuse. The facts may 
be as Mr. O'Uonnell states them ; but we should 
certainly have preferred almost any opinion to 
that of a man who turns every subject into a party 
question." 

Now the quotation was not from a speech 
of Mr. 0*Connell, but from his evidence 
before a parliamentary conmiittee : — that 
evidence was given several years ago, and 
before Mr. 0*Connell became so con- 
spicuous as he has lately been ; it relates 
not to a party question, but to one on which 
Mr. O'Connelt might fairly be supposed 
to be both well informed and impartiaL 
Under such circumstances, none but as 
strone a partisan as Mr. 0*Connell himself 
woula reject his testimony. But the 
Brighton critic appears to be one of those 
of whom lago speaks, who will not serve 
God, if the devil bid them. The abuses, 
however, do not rest on Mr, O'Connell's 
testimony alone. 

One word as to the course of the Lord 
Chancellor: his Lordship, has proposed 
the abolition of the fourteen lists of com- 
missioners of banl(rupt. This will be a 
great sacrifice of patronage, for which he * 
will no doubt receive, as he will deserve^ 
high praise ; but can it be possible that he 
intends to neutralise this great act of dis- 
interestedness by simultaneously creating 
a new and far more copious source of 
patronage. Seventy commissionerships, 
worth 300/. a year each, are to be abolished. 
But where is the boon, if this is to be 
counteracted by the establiishment of fifly 
judgeships at 2000/. a year each, and fifly 
registrarships at 700/. a year each. Seventy 
places to be abandoned, and one hundred to 
be created. The emoluments of the old 
seventy amountmg to 21,000/1 a year ; the 
emoluments of the new hundred, to 
135,000/. a year. A special diminution of 
patronage this would be. It may be said, 
mdeed, that it is not proposed to call into 
existence these new offices all at once. It 
is proposed to try the experiment only in 
two counties ; and the general establishment 
of the system is to depend on the success 
of the experiment. But do its advocates 
mean to say that it will not succeed; if 
so, what is their object? But they have 
no doubt settled that it is to succeed. And 
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when it ahall please them to determine 
that it has succeeded, we are to have the 
expense, and the Lord Chancellor the pa- 
tronage : we are persuaded, however, that 
the high minded and gifted person, who 
now holds the great seiJ, will feel tlmt for 
HIM to attempt to carry such a measure, 
n^ould be to forfeit that reputation which it 
has been the labour of a lite to raise. Could 
he succeed it would most enormously in- 
crease the power derived from a crowd of 
obsequious dependents, and hungry can- 
didates for office : but of that power, which 
his Lordship possesses in so eminent a 
degree — the power derived from character 

— the power arising from the reputed pos- 
session of the higher moral qualities of our 
nature — he would deprive himself for 
ever. The fountains of justice should be 
transparently pure. The first legal func- 
tionary in the realm should be as free from 
suspicion as Caesar's wife. The appoint- 
ment of assistant barristers in Ireland was 
a project of Lord dare^ notoriously for 
the purpose of patronage, and nothing else. 
Would it not be said, that the establish- 
ment of Local Courts in this country had 
the same object? No Lord Chancellor 
could propose the creation of a hundred 
new legal appointments, dividing among 
tlieir holders nearly a hundred and fifty 
thousand a year, without subjecting himself 
to imputations, which to the present Chan- 
cellor would be worse than death. We 
feel confident, therefore, that he will not 
ask for that, which to gain would be ruin, 
and which even to seek would be little less 

— and if he should ask, we feel equally con- 
.fident that parliament will refuse. In spite 
of reports to the contrary we conclude, 
therefore, that the Local Court project is 
abandoned. 



REVIEW. 

Th^ Life of a Lawyer ; writien by kifiuelf. 
London: Saunders and Benning. 1830. 

The morcU of this work is the inculcation 
of the truth, that in England the road to 
honour and distinction is open to all ; and 
it establishes also another position, of equal 
importance, that industry and perseverance 
will overcome almost every obstacle. 'It is a 
most encouraging production for a yoimg 
man entering on the arduous career of the 
law. It contains the history of a lawyer on 
whom the appropriate name of John Eagle 
is bestowed ; who commenced his career as 
the junior clerk in the office of a country at- 
torney, and ultimately became Lord Chan- 



cellor. We read the volume, immediatelT 
on its publication, with great pleasure. It 
has been recently sent us for review ; and 
we have again perused it with undiminished 
gratification. 

Many of our readers are doubtless ac- 
quainted with its contents ; and we shall 
not, therefore, enter upon an analysis of 
the numerous incidents which mark the 
career of the hero of the tale, but confine 
ourselves strictly to the professional part 
of the work. We shall pass by the love 
story which the author has skilfully intro- 
duced, and also leave untouched the poli- 
tical part of the lawyer's life. The portions 
which appear to us the most interesting 
and suitable to our present purpose, and 
which, we trust, will be so considered hy 
our readers, are the Sketches o/* Character, 
with which the early part of the volume 
abounds. Some of these are imaginary; 
but others are evidently intended to depict, 
not indeed entire characters, but some 
striking features of the eminent men of 
recent times. 

Besides these portraits, the volume con* 
tains A description of three very interesting 
trials, in which* the hero is engaged as 
counsel. The first was a trial for murder, 
the second a question of legitimacy in a 
civil action, ana the third a prosecution for 
high treason. These are related in a very 
interesting manner; and, in general, the 
nature of legal proceedings are described 
with great correctness. There is however 
one exception to this merit: the young 
barrister seeks an interview in the gaol 
where his client, who was accused of 
murder, is confined, and endeavours to ob- 
tain a knowledge of his actual guilt or in- 
nocence ; and for this purpose he requests 
the attorney to withdraw. This is contrary 
to the usage of the profession, and alto- 
gether a useless innovation ; for it is highly 
improbable that the client would commu- 
nicate to a stranger any information which 
he had withheld from his confidential ad- 
viser : and the result, as might be expected, 
was, that the prisoner, alfter great hesi- 
tation, merely stated : — ** I am not guilty 
to the extent they allege against me." 

In the next case, in which it is necessary 
to collect evidence in Italy, the learned 
gentleman sets out to effect this object 
himself, instead of advising that course to 
be pursued by the attorney. At this time 
he had made considerable progress at the 
bar ; and even supposing the journey to 
have been taken in the long vacation, he 
must in many respects have neglected his 
immediate interests. We aife perhaps too 
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technical in diese objections ; and at mosti 
they are but blemishes of a minor kind. 

Ill nature might object to some of the 
incidents connected with these trials, and 
particularly to those of the second. The 
circumstances are certainly extraordinary ; 
but they are not more so than such as 
sometimes happen in real life. Nothings 
indeed, is more easy than to invent scenes 
which are impossible — monsters in nature, 
the creation of an unhealthy imagination; 
but keeping within the range of possibility, 
we hold that the most fertile imagination 
ifi distanced by the marvellousness of truth. 
And we believe, for the encouragement of 
the young candidate for legal honours (who 
maybe apprehensive of nothing but disgust 
ana dulness in his laborious career), that a 
court of justice will often exhibit a scene 
of far more stirring interest than is ever 
represented within the walls of a theatre — 
scenes in which the most singular events 
and apparent mysteries are brought to light; 
where the intricacies and contradictions of 
the human character are curiously unfolded, 
and where undoubtedly the noblest talents 
are displayed, and both vice and virtue ex- 
hibited in the most striking particulars. 

We think the volume before us presents 
a vivid picture of this kind, and that every 
lawyer who possesses a gleam of ima- 
gination, or any portion of taste and en- 
thusiasm, — from the youngest student, who 
has for the first time crossed the ancient 
threshold of Westminster Hall, to the last 
venerable judge who retired from it, — 
must feel indebted to the author for tliis 
result of his agreeable labours : the one 
for the bright prospect he holds out to per- 
severing diligence ; and the other, for the 
pleasing retrospect of his past and honour- 
able career. 

The author describes the talents which 
are requisite to attain eminence at the bar 
as of DO ordinary kind. ' 

*'To obtain distinguished success at the baf, 
a man must possess great and varied qualifica- 
tions. He must not only be able, in his closet, 
to grapple with and conquer the most abstruse, 
fatiguing, and inexhaustible of studies, but he 
must also Be thoroughly acquainted with the 
subtle mysteries of human nature ; he must be 
able to penetrate with equal facility into the re- 
searches of the dead, and the motives and ac- 
tions of the living ; he must be able to wield at 
his pleasure ail the splendours of rhetoric and 
eloquence, and to descend in a moment into 
minute and trifling technicalities; he must be 
able to adapt his feelings, language, and ideas, 
to the highest or the lowest level ; he roust be 
endowed by nature with a frame and constitu- 
tion capable of enduring fatieue and anxiety, the 
most constant and enthralling; he must not 
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only have commanding talents, bnt both energy 
to rouse and keep them constantly alive, and 
judgment and discretion to direct them. Having 
all these qualities,' he must be full of honourable 
feeling, and be blessed by good fortune, or he 
will never succeed at the bar.'* 

No one can question the high education, 
learning, and talent which eminently dis- 
tinguish the members of the bar. 

But these characteristics are not alone 
sufficient : it is absolutely necessary to add 
to their possession the most constant and 
unflinching industry. Day after day must 
be passed in court, and night afler night 
devoted to chambers, or success to any 
eminent extept will be in vain expected. 

Like most men who have risen to emi- 
nence in the profession, "Mr. Eagle at first 
met with little encouragement. The second 
dajs indeed, after he was called to the bar 
he gained a half-guinea fee, but he received 
no more for three years, and the hope and 
disappointment of each succeeding day are 
well described. 

The circumstance which has generally 
brought the latent talent of a junior advo- 
cate into notice, has been the illness of the 
leader; on such occasions, of course the 
intended chancellor distinguishes himself, 
for great acuteness, learning, and ability, 
and ever afterwards receives an abundant 
supply of briefs. In the present instance, 
the dawning of success commences with a 
large fee for the skilful preparation of the 
Deed of Trust of a Joint Stock Company, 
which our hero prepares for one of the 
leading conveyancers, to whom the instruc- 
tions had been sent, and who honourably 
assigns all the merit, as well as the remu- 
neration, to the junior, to whom it is due. 

After these remarks we proceed to trans- 
fer to our columns the sketches of legal 
character to which we have referred. "Die 
first may be adduced as a proof, that a gay 
and fashionable life are incompatible wim 
success in the law. After our hero had 
emerged from the office of the country 
solicitor, he was engaged as the clerk of a 
Mr. St. Leger, who is thus described. 

'* He was a well-dispositioned voung man, and 
of rather superior talents ; but ne had none of 
the patient assiduity which the profession of the 
law demands, and most of all that branch of the 

Gofession to which he had attached himself, 
is thoughts were wholly occupied by the gaie- 
ties and pleasures of high life; his great wish 
was to make a figure at the west end; to be the 
best-dressed man, and to drive the best gig and 
the best horse about town. He had rather an 
exaggerated notion of his own abilities, from 
having taken a high degree at Oxford, where 
perhaps he really had worked : he was well con- 
nected both with the r'ch and the great, and 
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also with the solicitors, so that be had a good 
deal of business. If he had only paid reasotiuble 
attention, he must have eot on; but he was 
rarely at chambers till twelve or one o'clock in 
the day, and then two or three parties in the 
evening; and all the numerous engagements that 
the vanety of the town and his numerous friends 
put at his command completely unfitted him for 
the demands which his profession made on him. 
Now and then he would come down early, and 
work hard all day and night; but this was of 
very little service : there was no steady or regu- 
lar attention, and he was sure to relapse again 
into his former carelessness in three or four 
days.'* 

An attorney in Staple Inn, of the old 
school of practitioners, through whose me* 
dium Mr. Eagle receives a legacy of 1500iL, 
and by which he is enabled to prepare him- 
self for the bar, is thus depicted* 

** He was nearly sixty years of age, and was one 
of those dry formal sort of men who cannot 
possibly be moved out of their usual course. I 
remember his appearance perfectly well. He 
wore powder, and a stunted queue; his black 
coat and waistcoat, his tight grey trousers and 
gaiters, were evidently his constant dress. His 
language and features were technicsl and pre- 
cise, and his manners distant and reserved.** 

The special pleader, in whose office he 
next enters, is briefly presented to us, but 
not described with sufficient minuteness to 
render an extract desirable. The counsel 
who were the leaders of the circuit at the 
time to which the tale relates are thus 
successively delineated : — 

*< Mr. Dudley was by fiir the first. He always 
completed my idea of what an advocate ought 
to be. He was, I believe, well connected ; and 
had that noble person, and those dignified man- 
ners, which an knglish gentleman knows so well 
how to blend with the greatest kindness and 
urbanity. He was an acute, if not a profound 
lawyer; he had a commanding style of elo- 
quence; his ar^ments were always deeply 
grounded, and vigorously supported. It was a 
grand sight to see him undertake a cause. It 
seemed against reason to suppose that he could 
exert his talents on the wrong side. He was 
always perfectly calm when stating the wrongs 
of his client, or enforcing his rights; he at- 
tempted no violence, he used no force; the 
reasoning which he employed seemed to be the 
conviction of a temperate and well-advued judg- 
ment; he seemed merely to be declaring the 
truth and justice of the case. It was only in 
describing the wrong-doing, or misdeeds of the 
party acamst whom he was engaged, that he rose 
above his mild and temperate tone. He would 
then gradually arouse all his energies, his whole 
lace seemed to glow with a virtuous indignation; 
his voice filled the court, his eyes flashed fire, 
and one could not help pitying the unfortunate 
object of hb anger, as the most miserable person 
upon earth. It was remarkable, however, that 
Mr. Dudley did not always succeed, where an 
inferior man might have succeeded. He could 



not alwi^ brto^ bis reasoniog to the level of 
tlie comprehension of the jury; and, although 
he was never known to fail on any great occa- 
sion, yet in every-day causes he was not uofre- 
quently overcome. 

" His most successful rival was Mr. Serjeant 
Duck, who was the advocate in the greatest 
employ of the day. He always confined his ex- 
ertions to the particular cause in which he was 
engaged. He ventured upon no abstract reason- 
ing, ne attempted to establish no great prin- 
ciples ; he made himself complete master of all 
the facts of the case ; he studied the character 
of the witnesses, and the taste of the jury ; he 
flattered the prejudices and feelings of the 
judges ; — and the almost constant reward of his 
exertions was a verdict in favour of his client 
It was not in his nature to be either eloquent 
or humorous, but he could speak fluently and 
clearly upon every thing, and at all times. He 
was, moreover, a sound, able lawyer, and could 
state the law admirably on any subject He 
was also very deeply versed in the practice of 
the courts ; and, indeed, such general reputation 
had he obtained, that it was siud that no cause 
had a fair chance of succeeding on that circuit, 
if Serjeant Duck was not enea^ in it. 

" A Ions way from both Mr. Dudley and Ser* 
ieant Duck, in business and capacity, came Mr. 
Morris; although, from his pcMcuIiar talents, be 
was often preferred to either : his strength lay 
in a copious and ever-flowing wit, great shrewcf- 
ness, and immense skill and power in examining 
witnesses. He was generally unhappy in stating; 
his own case ; he was often carried away by his 
own feelings, and had not sufficient temper and 
discretion to conduct his cause successfully. H'ls 
great power was in confusing and entangling the 
case of the other side. Few witnesses could 
stand against his peculiar powers of examining 
them, and his remarks upon the evidence were 
always most shrewd and efl^tive : unfortu- 
nately, he generally quarrelled with the judge ; 
and on this circuit there was open war between 
htm and Judge Draper, which greatly hurt bis 

Eractice; it being of course imprudent to intrust 
usiness to a man, against whom a judge may 
have a prejudice or a dislike.'* 

The leaders in the Court of Chancery 
are then described as follows. 

" The first, both in business and merit, was Sir 
Edward Winter, who was then solicitor-general 
His distinguishing characteristic, perhaps, was a 
remarkab^ shrewdness. He was a perfect law- 
yer, and, considering his immense practice, his 
knowledge of every thing relating to his case 
was perfectly wonderfiil. If any date were to 
be supplied, if any minute question relating to 
it were asked, Mr. Winter was sure to know, 
and answer it first. I never knew a man who 
had such complete command of his own facul- 
ties, or who could summon them so readily to 
his command. He rarely rose into any thing 
like eloquence. It might have been the nature 
of the subjects on which he treated, and the 
character of the court and the judge whom be 
addressed ; but he never departed from hb own 
temperate and unailomed style of speaking. He 
always argued a question with animation, and 
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Bometimes with IiTdineM^ he always spoke with 
p<MDt and effbct, and was at present most in re* 
quest as an advocate in that court. His power 
of seizing, at a glance, on all the strong points 
of his case, was perhaps never equalled; and the 
zeal and intrepidity with which he would fiffht 
the batUe of his client, was never surpassed. He 
was the man of all others who had risen purely- 
by his own exertions. 

** There were two others, who followea next 
to him in business and importance, and about 
equal to each other, having their separate set of 
supporters and admirers. They were both king's 
counsel. 

^The first of these was Mr. Paine. His ta- 
lents were all natiunl ; he had improved them 
but tittle by reading and reflection. His chief 
merit wto the spirit which he threw over the 
gravest subject. He would go through a tedious 
account of legal proceedings, and impart to the 
recital the greatest interest. He would argue a 
question, in itself the most dry and dull, in a 
manner at once effective and vivacious. His 
ereat'fault was, that he rarely knew the fiicts of 
nis case, and was consequently liable to be con* 
fused and corrected by any one that had taken 
that trouble, and was on tnat account rather a 
hazardous counsel to employ; but even here 
hid ^f^t talen1» were displayed in the manner 
ID which he defended himself. 

*^The second was Sir^omas Popping, who 
had once been in office. He was a good lawyer, 
a very fluent speaker, and a ready advocate, and 
generally got through business veiy creditably 
to himself aind his client.'* 

Next come Mr. Justice Draper, and Mr, 
Justice Buckle. They were of very different 
habits and character. 

** Justice Draper had been a special pleader, 
and his thoughts were wholly bound up in his 
profession, and in that part of his profession In 
which he had distinguisned himself most. He 
had a most ardent Teneretion for all th6 forms 
and practices of law; he was very ceremonious, 
and stood much upon the nicest pitncHUo: all 
the early part of his life he had lived entirely 
out of society; so that his views of mankind were 
narrow and confined. He was neverthelesft a 
sound lawyer; an upright, aad, at bottom, a 
kind man. His temper was naturally sour; but 
his unkindness, which was noted, lay more in 
manner than in intent. His chief fault was in 
taking inveterate ^slikes to particular barristers, 
and never endeavouring to conceal his preju- 
dices. He was too often led awav by passion in 
his decisions, and, in stickling for tne letter, 
sometimes overlooked the spirit of the law. 

** Mr. Justice Buckle was a verv different sort 
of a man. He knew very little of special plead- 
ing, or indeed of any portion of law, and was 
continually railing at it. He had attained his 
present elevation by a ready fluent habit of 
speaking, ^rcat and boisterous good humour, 
and a jovial and pungent wit and jocoseness. 
He was a very general favourite with the pro- 
fession, and his business had always been very 
preat, when at the bar. He had entered freely 
into society and its pleasures, was well acquaint- | 



ed with men and manners, and therefore well 
adapted to speak to the feelings and prejudices 
of a jury. He had the greatest horror of legal 
technicsuities, and was indeed culpably ignorant 
of all that related to the law of real property. 
He lessened the censure that this would other- 
wise have raised, by openly avowing and defend- 
ing his ignorance on every occanon." 

And finally the then late, and then^pre- 
sent Lord Chancellor, are brought before 
the reader. The description of the latter, 
under the name of Lord Hardaiy^ has been 
inserted in one of our judicial sketches. * 
The former, to whom the name of Lord 
Haverfard has been given, is thus drawn at 
full length. 

^The Lord Chancellor, at this time, was the 
celebrated Lord Haverford-r-a name whiph can 
never be forgotten whilst our present judicial 
system shall mst; a man amazing, even to law- 
jrers, for the extent and profundity of his learn- 
ing in every branch of our laws ; possessing a 
mmd capable of taking a wide and extensive 
view of a I^al question, but also full v competent 
to enter into its closest details, and wind itself 
into its subtlest niceties. He brought to the 
consideration of a question almost every thine 
requisite for its complete decision: thorough 
knowledge of all the law and equity relating to 
it, and the most particular and minute attention 
to all its facts ; yet such was the peculiar nature 
of his mind, that he very rarely aedded a ques* 
tion on broad or general principles, but generally 
rested the weight of the judgment on some 
minor circumstances. Perfectly conversant with 
both the law and the facts of the case, he ofiten 
decided like a man ignorant of both ; for so 
cautious was he of his opinion, that he generally 
contrived to make himself some loop-hole, 
through which he misht creep when he was, at 
an^ future time, hard pressed with his own de- 
cision. 

* I do not now allude to the few judgments 
which he gave — a subject which has been suffi- 
ciently dilated upon. I am now considering 
what he did decide. 

** In all his great judgments, he unsettled as 
much law as he settled ; he would go through 
a long strinff of cases, pointing out their fallacies, 
and quarrelling with those who had decided 
them, but never directly over*ruling them. His 
hasty opinions, or what are called the obiter 
dicta of a iudge, were most important and valu- 
able, for they were always right, and from their 
very nature unqualified ; but his detaijed judg- 
ments, wonderful as they were as mere efforts 
of mind, and remarkable for the learning and 
acuteness they displayed, were so indecisive, so 
diffuse on points which did not require settling, 
so vague and qualified on those that should have 
been set at rest, that they were oflen useless, if 
not mischievous. There was scarcely an equit- 
able principle or subject which he had not 
touched upon in the course of his career, setding 
or unsettling it, or attempting to settle orun* 
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lettle it; M that hit opinions were necenarily 
studied, as he had made, or in s ome way affected 
all the law of his court." 

We think that this little work, which ia 
full of interesting matter, should form a 
part of every well selected library. 
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The extract from the judgment delivered by 
Gibbi C. J., with which I concluded my last 
comnaunication • respecting Roche v. Stevenson, 
established the following positions ; namely, that 
the contract of bail is regulated by the same 
general principles of law as that of common 
sureties ; that it Lt one of those principles, that 
the surety is discharged if the creditor does any 
act which is inconsistent with the rights of the 
surety ; and therefore it is a rule, that the surety 
is discharged if the creditor agrees to give time 
* to the debtor, such an agreement being incon- 
sistent with the right which the surety has, 
Uirough the medium of a court of equity, of 
suing bis principal in the name of the creditor 
at any moment, on his paying the creditor. 

With reference to this principle, the case of 
Roche V. Stevenson involves the following issue ; 
namely, whether, during the progress of the 
action, and before final judgment, the bail have 
any rights which can be affected by the creditors 
agreeing to give time to their principal ? 

What the rights of bail are, is shown by the 
following : — 

^ Bail signifies guardian or keeper. 

^ A man bailed is, where any one arrested, or 
in prison, is delivered to others, who ou^ht to 
keep him to be ready to appear at a time assigned, 
or otherwise to answer for him. 

** And therefore the bail may keep the person 
committed to them in their custody, for their 
indemnity. 

** Or, if he be at large, they may reseize him, 
and bring him before a Judge to find new bail, or 
to be committed to prison." — See ComtpCs Di- 
gest, tit Bail (A). 

I could multiply authorities to the same effect, 
but these are sufficient, the doctrines therein 
contained never having been disputed. They 
clearly recognize two distinct rights as inherent 
in bail : that of keepine the defendant ; and that 
of at any time seizing nim, if he is at large, to 
render him. Now, is an agreement to give the 
defendant time consistent with these rights ? or, 
in other words, whilst such an agreement exists 
in favour of the defendant, can the bail either 
keep, take, or render him ? The remarks of the 
Inurned Judges in JBousJidd w Totoerf seem to 
afford an answer to this question ; 1 will there- 
f<2re quote them. 

In that case the plaintiff had accepted of the 
defendant a cognovit for the payment of the 
debt by instalments; and on the question whether 
the bail were discharged by tnat transaction, 

* See Legal Observer, No. XII. p. 191. 
t Taunt. R, 



Gibbs C. J., after alluding to a dmilar case in 

which it had lately been ruled ** that the bsii 
were discharged by analogy to the case where 
the creditor, by giving time to the prindpal, 
discharges the sivety," said—" The bail cannot 
.render the principal, if the plaintiff gives the de- 
fendant time for payment bv instalments, until 
^the time when failure is made in payment of an 
instalment ;" and his Lordship added — ** the bail, 
therefore, are pot in a diflerent situation from 
that in which they placed themselves when they 
entered into their recoffnizances ;" they being 
originally entitled to render the defendant at any 
time. Mr. Justice Heath also said — '* It would 
be extraordioaiy that, if the plaintiff parted with 
the power of takioe the detendant until de&ult 
made in pavment of the instalments, the power 
of taking him should still subsist in the bail. 
That power is entirely derived from and de- 
pendent on the power of the plaintiff to take 
nim." « Now, by what means had the plaiDtiff 
parted with the power of taking the defiasdant? 
Not by express renunciation, as the phrase used 
to designate the plaintiff's act would seem to 
imply, but merely by agredng to give the de- 
fendant time ; which agreement, by operation of- 
law, or in the opinion of the Court, gave the 
defendant a temporary immunity from arrest and 
imprisonment. Mr. Justice Chambre completed 
the argument contained in the above remark^ 
by observing, ^^ that if the bail were to surrender 
the defendant, they would be discharged in a 
circuitous way, for no doubt the Court would 
hold the principal entitled to his discbarge;"— 
and therefore, to avoid circuity, the modem 
practice is, in such cases, to discharge the bail 
directly. But why, in' the mind of this last 
learned Judge, was it, in the absence of an? ex- 
press adjudication, so entirely firee from doubt 
that the Court would hold the principal entitled 
to his discharge, were the bail to surrender him? 
Evidently because it would be inconsistent with 
the dictates of common sense, to allow the d^ 
fendant to be imprisoned during the period of 
forbearance. And, Sir, if such is the ground of 
the defendant's discharge, and of the consequent 
discharge of the bail, when the plaintiff agrees to 
give the defendant time after judgment, is not the 
same ground applicable, with all its consequences, 
when, before judgment, and during mesne pro- 
cess, the plaintiff makes the same kind of agree- 
ment ? The case of Roche v. Stevenson admits 
that the defendant cannot be imprisoned after 
judgment, during the period of forbearance r aa<l 
1 contend, neither can he before judgment, during 
the period of forbearance. The cognovit in the 
case last referred to was an agreement for for- 
bearance ; therefore it discharged the defendant 
from the custody of his bail, and they were en- 
titled to an exoneration. 

Having, I fear, already exceeded the limiti 
commonly allowed in your excellent periodical 
to discussions of this nature, althougn I have 
given but a lirief sketch of my intended argu- 
ments, I refrain from bringing forward all the 
reinforcements which might be drawn from other 
principles of the law of principal and surety; 
and I will trouble you with only one or two more 
considerations. Suppose the defendant in Rocif 
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-v. Stevemtm had become a bankrupt before the 
time when, according to the regular coune of 
proceeding, the plaintiff could have obtained 
judgment, and before the debt, according to the 
terms of thecognovit, was payable — Could the 
plaintiff, under the old bankrupt law, or indeo 
pendently of an express provision making debts 
payable at a future period proveable, prove his 
debt under the commission? Surely he could 
not ; yet he might have proved, had the debt 
remained as it was when he commenced his 
action. As, therefore, the cognovit so far altered 
the debt, as to deprive the creditor, in the case 
supposed, of the right which he would otherwise 
have had of proceeding instanter a^nst the 
property of the defendimt, hfor^ori it deprived 
nim of his present lien on the j9ffr«ofi of the de- 
fendmt ; and the bail therefore could not render 
the' defendant. 

It must not, however, be supposed, that it is 
Becessary for sureties, or for bau, to show that 
their rights are prejudiced, in order to entitle 
themselves to an exoneration. If the creditor 
alters the character of his debt, he extinguishes 
it as to the surety; and the alteration is anova^ 
tion. The surety may say — ** This u not the 
debt which I agreed to secure, mm hgc infcedera 
vem; " nor would it be a valid answer, that the 
new debt, or new compact, was more beneficial 
to htm. 

Now, Sir, I think your readers will entertain 
a strong doubt of the propriety of the judgment 
in Jiodie v. Steventon, though some there are 
whom nothing; but a decision will convince, and 
who are convinced by every decision. 

Inner Temple Lane, W. T. 

Feb. 7. 1831. 



CHANGING A NAME. 



To the JSdUor of the Legal Observer. 
Sir, 
I Alt happy to find that my letter on the sub- 
ject of changing a name has been of interest to 
your correspondent H. L., and verv willingly 
comply with his recjuest that I should mention 
the instances to which I alluded, in which an ab- 
surd or ridiculous name had been *' a decided 
hindrance to a man's advancement in the world." 
I cannot mention names, nor would it serve 
any good purpose so to do ; but I am sure your 
correspondent will receive my assurance of the 
truth of what I relate, when I say that the per- 
sons to whom I allude were among my own ac- 
quaintance. I chiefly allude, then, to a connec- 
tion in marriage. There a name becomes a 
matter of some importance ; and the more so, 
as one party to be consulted is frequently a 
little fastidious on the point. Now, Sir, I 
happen to know of two instances in which 
matches decidedly advantageous to both parties 
were broken o^ principally on the grouna of the 
gentleman's having a name which certainly could 
not be heard without provoking a smile. Fur- 
ther, two very respectable persons, with whom 
I am sliehtly acquainted, lately entered into a 
partnership in a large trading town as booksellers. 
Their names were each of them singular; but, 



when joined together, their juxtaposition was 
•o exceedingly whimsical, that few persons heard 
it without a smile ; and in the end these poor 
booksdlers were fairly laughed out of their part* 
nershiff, I do not dwell on the annoyance 
which many persons feel on this account ; I am 
now staring actual &cts of positive injury done 
to persons by reason of theu: names^ although I 
agree with your correspondent that nothing 
can be more absurd. 

I am. Sir, 
Your obedient servant, 

A CHANCEav BxaaisTER. 



PRIVATE LETTERS TO THE LORD 

CHANCELLOR. 

Ik our last Number * we inserted a short 
notice of the Letter addressed to the Lord 
Chancellor, in the case of a lunatic. We 
have now to advert to Mr. Rosser's letter 
to his Lordship, for the transmission of, 
which, he has been subjected to animad- 
version, and he is desirous to vindicate his 
conduct before his professional brethren, 
through the medium of the Legal Observer* 
We yield to his request, and publish the 
letter. Our readers will judge for them- 
selves on the propriety of the proceeding. 
Mr. Rosser was no doubt actuated by zeal 
for his client. We are persuaded he enter- 
tains the greatest respect for the Court, 
but, that he considered it to be his duty to 
make the remonstrance contained in his 
letter. As a general rule, however, we 
think it quite clear that a Judge should be 
addressed in open Court, and that the 
transmission of private letters is irregular* 
We have been induced to give insertion to 
the letter, to relieve Mr. Rosser from the 
imputation, that he had written it in a vio- 
lent, disrespectful, and improper manner. 

To the Sight Honourable the Lord High 

Chancellor. 

1 9 Gt. Ormond Street, 
Mt Lord, sth Jan. 1851. 

No apology will, I trust, be deemed necessary 
for thus interfering with ^our Lordship's time : 
the subject of this letter is of some importance, 
and I hope you will not think I am acting im- 
properly in pressing it on your attention. 

I am the solicitor of the appellant in one of 
the appeals which have been argued before your 
Lordship in the cause Page against Broom. The 
appeals, you will recollect, were argued at con- 
siclerable length. ^ The argument was," to use 
your own words, ** very ample, elaborate, and 
most ingenious." The cause was complicated 
and perplexing : you yourself spoke of ** the 
very \ many facts of this very entangled ques- 
tion." Your Lordship had avowed that your 
first impression difiered from that which you 
felt when you gave judgment; and the conse- 

* Page 269. 
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ouenoeB of an advene decision would unqaes- 
tionably be calamitously heayy. You took time 
to consider the arguments advanced, and the do- 
cuments on which thev were founded ; and the 
bar were looking with some interest for the 
manner in which the various points raised before 
you would be disposed of. In this state of 
things, my Lord, you pronounced a comprehen- 
sive judgment of affirmance with costs, aher the 
usual hour of the Court's rising^ without any 
previous intimation of your intention — without 
your BOteSy in the absence of all the counsel on 
the appellant's side but one who was accidentally 
present, and not in his professional costume; 
and in the absence of all the solicitors engaged 
in -the cause, without a sinsle exception. 

It has, I believe, been the practice of your 
predecessors when not giving judgment immedi- 
ately on the closing of tbear^^ment, to give no- 
tice of the time when the judgment would be 
pronounced. If I were not apprehensive that 
my client might be seriously miured in conse- 
•quence of your departure from the usual course, 
I would leave it to experience, or to some indi- 
vidual more competent than myself, to point out 
to your Lordship the inconvenience of such a 
departure. 

After giving bis undivided attention to the 
cause throughout the hearing, I venture to sub- 
mit to you, the Judge ought to declare his de- 
cision only in the presence of the parties, their 
counsel and solicitors, if they choose to be pre- 
senty in order that they may set him rifht as to 
any matter which he may have mistaiken (and 
the most experienced and attentive judge may 
mistake); that they may take notes of what falls 
irom him, to be used elsewhere should his tribu- 
nal not be one of last resort ;* and that they 
may discuss the question of costs, which seems 
to be frequently reserved till the conclusion of 
the judgment. 1 presume to say, that the parties 
have a positive right to the opportunity or being 
present with their professional advisers ; and un- 
its' notice is given, the]^ can hardly be said to 
have such an opportunity ; for, or course, it is 
not to be expected that they should be in con- 
stant attendance for months perhaps during the 
sitting of the Court, taking the chance from day 
to day of hearing the decision. 

I venture to submit further, that while giving 
judgment the Lord Chancellor is himself being 
fudged. He has to show to the parties that he 
nas made himself master of the case in everyone 
of its circumstances ; for if he has taken but a 
partial view, or a false view, of it, his judgment 
wiU be right only by chance. He has next to 
show to the party against whom the judgment 
goes that he, the party losing, is really m the 
wrong, and ought not to have, and has no 
chance of having, a different measure of justice 
meted out to him. Lastly, he has to show to the 
public, and to the profession in particular, that 
lie is competent to grapple with the arguments 
in opposition to which he decides, that he 
knows the law applicable to the points raised, 

* It anpears, bv a subsequent part of the letter, 
that a snort-hand writer was present, and took 
notes of the judgment. — En. L. O. 



I and that be can, and doe^ decide those poiMsi 
article by article, and by the law. If this is not 
done, I apprehend a simple affirmance or re- 
versal of tlie decree, where the case would ad- 
mit of it, would be the best judgment that 
could be pronounced. 

For I am sure your Lordship will see that the 
great object of every judge, in doing justice, 
ought to be to do it so as that there may be an 
end of the strife. In mercy to the parties it 
should so be done. To carry conviction to the 
mind of the losing party by clear exposition of 
fact and of law, would be nght and (jood : to de- 
cide without any exposition, or ^ving any rea* 
son, might not satisfy him, yet might leave him 
not disposed to pursue the contest ; but to de- 
cide with an evidently imperfect or mistaken 
notion of the facts, would, almost to a certamty, 
drive him to further expense and harassment 

As the cause Pd^e against ifroomis still befors 
jour Lordship, there would be an impropriety 
in my foing into the various questions arising 
out of it ; but I am afraid that, afVer all the ei- 
pense that has been incurred in taking the Lord 
Chancellor's opinion on the case, my client will 
carry it elsewhere. 

I have the honour to be. 
My Lord, 
Your Lordship's obedient servant,^ 

AaCHlBALD R. F. ROSSBB* « 

Your Lordsliip appears to suppose tha^ ac- 
cording to practice, the Lord Chancellor is to 
receive notice when to give his judgment :**! 
shall point out, without entering into the parti- 
culars, not having had notice Uiat I was to de- 
liver this judgment, and not having my note- 
book here," &c. This is what, according to the 
short-hand writer's notes, was said by you on 
the subject. 



THE LORD CHANCELLOR'S REFORMS. 

3AMKRUPTCT. 

Ws have Just obtained a copy of the new 
bill for the administration of bankruptcy, 
but have only room to glance at its provi- 
sions. The Chief Justice and the Puisne 
Judges, are to be of ten years standing, 
and the six junior commissioners of seven 
years ; they are to have power to make rules 
for their own Court* Provision is made for 
the appointment of country commissioners. 
A compensation clause is inserted, as we 
expected. It provides that nox:ommissioner 
holding ** any other public place or situa- 
tion" shall be entitled to it; but that all 
other commissioners who have held office 
for ten years shall have 200L per annum; 
and those who have held office for a less 
period 150L per annum* 

We may here mention that it is not true 
that Master Stephen has resiened, or that 
Mr. Garratt has been made a Master. 

There are of course many rumours 
afloat as to the proposed change. Some of 
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these we shall mention. It is said, very 
confidently, that the Chief Justice in Bank- 
ruptcy is to have 6000L a vear — that the 
three Puisne Judges are to have 4000^, and 
the inferior commissioners 2000^ We 
have heard the names of all the gentle' 
men who are likely to be appointed ; and 
have good reason to believe that Mr. Ser- 
jeant Pell, Mr. T. Erskine, Mr. C. F. WU- 
Jiams, Mr. Swanston, and Mr. Fonblanque, 
will be included in the number. It is 
further said, that the Lord Chancellor 
will propose that compensation shall be 
given to the commissioners, on a scale 
proportioned to the time that they have 
held office, as mentioned above, and that 
on promotion, or obtaining other situations, 
they will cease to draw it : but that this is 
not a necessary part of the proposed 
change ; and ii' it be strongly opposed, it 
will not be pressed. 



SUPERIOR COURTS- 

MASTER OF THE ROLLS. 

8PKCIF1C r£RrOEM4IICE. — SETTLEMEKT BY 

INrAMT. 

This was a bill for the specific performance of 
an agreement^ into which the plaintiffs as tnis- 
teesbad entered for the sale to the defendants, 
of certain leasehold pnmerttfy under the follow- 
ing drcumstances: — Kelly bequeathed to trus- 
tees certain leasehold property, for the sole and 
separate use of his granddaughter, until she 
should attain the ace of twenty-one, or man^ 
under that age. one married during her mi- 
nority, and a settlement, upon reference to the 
master, and with the approbation of the court, had 
been executed, whereby the sud leaseholds were 
assigned to trustees upon trust, to sell and to 
convert the same into money, and to stand pos- 
sessed of the proceeds upon trusts, for the be- 
nefit of the wife and tlie children of the marriage. 
The property was accordingly put up to auction, 
and the defendants became the purchasers. 
When the abstract of title was delivered, objec- 
tions were taken to it on the ground that the 
granddaughter being an infant, could not enter 
Sato any contract, as to her property. This ob- 
jection was now relied upon by Preston and 
Sluart for the defendants. 

The Master of the Rolls in giving jud^ent^ 
said the question was, whether the disposition of 
her leasehold estate, made by settlement on the 
female infant's marriage, should prevail ? And 
he was of opinion that it was to be resolved by 
the general principle^ that an infant was incapa- 
ble of contract or alienation. Where a female 
infant possessing personal property married, 
and the settlement made on that occasion con- 
tained provisions with respect to that personal 
property, it was not a contract by the wife, but 
a luuitation by the husband of his marital rights, 
and did not affect the principle that a female in- 
fant could not make a disposition of her personal 



property. This case, however, involved a oon- 
tract on the part of the infant. It was argued 
that the settlement had been made upon a refer* 
ence to the Master; and that, being under tho 
approbation of the court, it was made with a 
view to the infant's benefit. In certain circum- 
stances the Court had, no doubt, a power to ez-> 
ercise its discretion for the benefit of an infant, 
but it has no power to give benefits not warranted 
by the rules of law. The marriage settlement, 
in this case, should therefore be considered in- 
valid, as it affected the leasehold estate ; conse- 
quently the purchaser was not bound to com- 
plete the purchase, and the bill should be dis- 
missed, with costs. &mpson v. Jones, M. R. 
Feb. 14. 1831. 

SITTINGS AT THB ROLLS COURT. 

The Master of the Rolls wUl sit every Friday 
until the last seal, to hear causes, further direc- 
tions, and petitions by consent. 

His Honour will on those days, also, hear such 
further directions and exceptions as may be set 
down in the general paper, provided the orders 
for setting the same down shall be served in due 
time, or such service shall be dispensed with. 

His Honour will also hear sucli causes as may 
be set down in the general paper, in which the 
defendants shall dispense witn service of sub- 
pcsnas to hear judgment. 



COURT OF KINGS BENCH. 
CERTIORARI. — PERJURY. 

Tumor moved for a certiorari to remove an 
indictment for perjury from the Old Bailey 
into this court on an affidavit by the defendant, 
which stated that the prosecution had arisen 
out of a cause in the Common Pleas, and that 
he was desirous of having the case tried by a 
special jurv. 

Parke J. observed, that it was very unusual 
to grant a certiorari to remove an indictment 
for peijurv from the Old Bailey as the judge* 
attended there ; and if such an indictment were 
not tried before them, it was tried before the 
Recorder, who, from his mat practice in trying 
such cases must be well fitted to preside on 
such occasions. He would, however, take time 
to consider, and refer to the other iud^ 

On the last day of term his lordship intimated 
that the writ might issue. B. v. L<mdont H. T. 
1831. K. B. 

ARREST. — BOCNn ARIES OP A CODNTT. 

Hulme opposed a rule calling on the plaintiif 
to show cause why the service of process should 
not be set aside. The affidavit, on which the 
rule had been obtiuned stated that the defen- 
dant had been arrested on a latitat directed to 
the sheriff" of Surrey, and that the arrest took 

Elace in Holbom in the City of London. This 
e contended was not sufficient, as it did not 
go on to state that the place was not on the 
borders of the county of Surrey/ and that 
there was no dispute as to boundaries. 
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Comm, hi sopport of* the rule, contended, 
that wnere the place in which the arrest took 
place was clearly not on the borders of the 
county, that was sufficient. It must be quite 
evident that Holbom was not on the borders of 
the county. 

Parke J., I don't know, without such an 
affidavit, that Holborn is not on the borders of 
the county of Surrey, or that there is no dispute 
as to boundaries.* Rule discharged. Webber 
V. Mannings H. T. 18S1. K. B. 



MANDAMUS.— COSTS OF APPBAL. 

A rule nisi was granted for a mandamus to 
the justices of the county of Southampton to 
issue their warrant of distress for levying upon 
the chattels of Samuel Gloyne the sum of 10/. 
adjudged by the said justices to be paid by hun 
to Tliomas Sajrwell for his costs in prosecuting 
an appeal against a conviction of him (Saywell) 
for having taken of Gloyne a greater toll than 
by law authorized for the passing of a two- 
wheeled carria^. The facts were as follows : 

An information was laid, by Gloyne acunst 
Saywell, for tiding a toll for going a third time 
through the gate on the same day ** contrary to 
the general turnpike acts of s & 4 Geo^ 4." 
The magistrate convicted the defendant. An 
appeal was made to the sessions, Gloyne did 
not appear, and the conviction was quashed 
with 10/. costs. Payment of the costs being 
refused, and the magutrates declining to issue a 
warrant of distress, the matter came before the 
court for its decision. 

Mr. FoUett^ in showing cause against the rule, 
said, that Gloyne being advised by counsel that 
no appeal would lie, he had not attended at the 
sessions. He relied on the 3 Geo. 4. c.l26. §. 14., 
in which it is stated that no writ of certiorari 
shall be allowed in convictions under 51. ; and 
the words '* subject to appeal," which occur be- 
fore as to sums between 30/. and 5/., are omitted 
in regard to sums below 5/. 

2d. That the Justices who convict are the 
*' parties appealed against :'* there are no other 
paurties bv whose act '* the party appealing** is 
aggrieved. 

0d. That a tMndamui will not be issued in a 
doubtful case, which this is; for no case has been 
decided, and the Court is very careful how it 
issues rmmdamus to magistrates; and where the 
person commanded may be subject to an action 
for doing what he is commanded, the Court will 
decidedly refuse. Rex v. Justices of Buchg 
1 B. & C. 485. 

Mr. Dampier* The penalty is imposed by 
4 Geo. 4. c. 95. § 90., ana is under 5/. and aboi>e 
40«., purposely to give the appeal, which is taken 
away only in convictions where the penalty is 
40«. No argument that the appeal does not lie 
arises from the words of 3 Geo. 4. c. 1 86. § 1 43. 
There are three branches as to sums under 20/. 
included in these words: — ist. Between 20/. 
and 5/. appeal and certiorari, in order that this 
Court may, by certiorari^ review the judgment 
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below— 9d. Between SL and 40*. an appeai wad 
no certiorari — 3d. 40s. et infra, no appeal or 
certiorari. Hence the words •* subject to ap- 
peal" are omitted in referring to penalties under 
5/., because part (vix. under 40f.) are not subject 
to appeal : so those words are inapplicable to all 
sums under 5/. ; and for a like reason all sums 
between 20s. and 40i. could not be classed toge- 
ther, because part (viz. under 5/.) are not subject 
to certiorari^ though all are subject to appeal. 

Lord Tenterden. Where is the provision 
taking away the appeal from convictions under 
40s.? 

Mr. FoUett. That provision existed in 3 Geo. 4. 
c. 126.; but it is now repealed by 4 Geo. 4. 
C. 95. § 66. 

Mr. Dampier. That provision was re^nacted 
at the end of 4 Geo. 4. c. c. 95. s. 87. 

Mr. Dampier. Against whom is the warrant 
to issue? "Party appealing" is the person pre- 
judiced; ^ appealed against" is he who is bene- 
fited, or he who would be prejudiced if the order 
were the other way, t. e. tne person who, under 
a reversed state, would be the "• party app^ling." 
This must be the " prosecutor or informer,*' 
(according to 3 Geo. 4. c. 126. § 143.; 50 Geo. s. 
c. 48. § 25,; 20 Geo. 2. c. 19. § 5.; 34 Geo. 3. 
C. 64. 5 57.). 

The words cannot mean the justice, who is 
compellable to act, and to act bona fide, thotjgfa 
perhaps mistaken ; therefore they mean the in- 
former. It may be objected, that if no notice is 
required to the informer, he may be charged 
without being heard. To which I answer the 
statutes cited, which by name give costs against 
such " informer, resp<mdent, or party,** do not 
require notice to such person. 

As to the objection that a mandamus will not 
be granted, because the person commanded will 
be actionable — this is the case of a Court, and 
not of a single magistrate; and the difference is 
laid down in Gwennett v. Burwell, 1 Lord Ray. 
434.; Baxter v. Carew, 3 B. & C. 649. : Gar.tei 
V. Seward, 6 B. & C. 625. Sir JohnHowdTt 
case cited there. This mandamus will lie, for no 
indictment will lie against Gloyne, the costs 
being no penalty. No indictment or attachment 
for nonpayment of judgment costs in a superior 
Court will lie, therefore no indictment will lie 
here. The case of Rexy. Botfs^ cited in Rex r. 
Robinsouy 2 Burr. 799., is an authority against 
indictment : the words there are, ** the summary 
method of distress could not there be^ used." 
The particular remedy failed, and an indictment 
consequently lay. Here the particular remedy 
does not fail — therefore an indictment does not 
lie. The mandamus is due therefore ex debiio 
justiciee, for we have no other remedy. It is due 
in sidtsidiumjusticice, as it is to help us to recover 
a judgment. 

The Court took time to condder, and sub- 
seouently 

Lord Tenterden said — At first he had doubted 
of the appeal till he saw the provision taking it 
away from penalties of 40f.'; consequently it lies 
for penalties above that amount. It is an ano- 
maly to cause a justice, acting as such, to pay 
costs. Some person must be" the party ap» 
pealed against. There is only the informer to 
satisfy those words. He cannot pay costs and 
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appeal, if the Court so adjudge. ' In this case 
tney have so adjudged, and they show us no 
came why they should not gife the party ap- 
pealing the means of recovenng what they have 
adjud^ to him. The rule for the mandamtit 
muMt be made ahtolute. 



LIABILITY OF AGENTS. 
kino's bench. — Guildhall. 

BSrORK THK LOUD CHIEF JUSTICK AND A SPKCIAL JUBT. 

Ridgeway v. MUne and another. 

Sir James Scarlett stated that this was an action 
to recover a sum of money of the defendants, 
Messrs. Milne and Parry, solicitors of the high- 
est eminence and respectability. In seeking to 
obtain payment from them of this sum, he was 
ready to admit that there was not the slightest 
l^round of imputation against them for withhold- 
ing it. It was a mere question of legal right, 
whether under the circumstances, they were 
bound to sustain a loss, occasioned by their hav- 
ing paid a sum of SOoL to a person of the name 
of Kay, an attorney at Bolton, who had since 
his receiving it become a bankrupt. Some 
yean a^o the plaintifi^ a gentleman residing in 
Lancashire, having a sum of 4000/. to invest in 
iecnrities, transmitted it for that purpose, by a 
Mil specially indorsed to the defendants who ac- 
cordingly advanced a portion to the Duke of 
Gordon and part to another gentleman. These 
securities were subsequently redeemed, and the 
sums so advanced, respectively returned by the 
defendants to Mr. Riogway, with the exception 
of 500/. which they had delivered over to Mr, 
Kay, without the authority of the plaintiff for 
so doing. Kay had become bankrupt and the 
plaintiff now called upon the defendants, to ac- 
count to him for the money they had so paid, in 
their own wrong. This was the whole of the 
case, and having proved it, he should of course 
be entitled to a verdict. 

Several witnesses were called upon the part of 
the plaintiff who proved the general features of 
the case, but upon their cross examination it ap- 
peared the transaction was conducted through 
the medium of Mr. Kay, who was the friend and 
confidential solicitor of the plaintiff, and that 
Messrs. Milne and Parry were the agents of Kay, 
it appeared that Kay being in London, the plain- 
tiff transmitted the 4000/. to Kay, bv whom it 
was delivered to the defendants, that the defend- 
ant paid the balance of 500/. remaining in their 
hands to Kay, as the accredited agent and im- 
mediate solicitor and friend of the plaintiff. 

Mr. Frederick Pollock, upon the facts thus 
elicited in cross-examination, addressed the 
jurjr in favour of the defendants, contending 
against their liability. He observed that his 
learned friend had done no more than strict 
justice, when he had admitted, that more re- 
spectable and honourable gentlemen were not 
to be found in the profession, they certainly 
would be the last men to refuse the payment 
of any demand for which there was tne least 
pretence. In this case there was none ; they 
considered Kay as the party in whom the plain- 



tiff confided, and to whom he had intrusted 
the control and management of his pecuniary 
transactions, not merely upon this occasion, but 
upon manjr others ; considering Mr. Kav in that 
point of view, they conceived, when they paid 
the balance in their hands, that they were pay- 
ing the money to the plaintiff himself. It was 
three years and upwaras before the bankruptcy 
of Kay, when the payment had been maoe to 
him, Kay ; and if the plaintiff had not been per- 
fectly satisfied at his having received it, he would 
undoubtedly have remonstrated with the de- 
fendants upon the subject, and insisted upon 
baying it paid to himself, but he had done no- 
thing of the kind, he had acquiesced for a period 
of three years and upwards ; it was not till after 
this lapse of time, and when Kay bad become 
insolvent and bankrupt, that he turned round 
upon the defendants, unjustly, to fix them with 
this sum, which he well knew theyjiad paid, with 
his own approbation, to the person in whom he 
reposed confidence at the time, and so continued 
to do till his bankruptcy. 

The Learned Jud^ shortly addressed the jury, 
drawing their attention to the points in question 
in the cause ; and the jury, afler deliberating a 
short time, returned their verdic| for the de- 
fendants. 



ON THE GENERAL REGISTRY BILL. 

Xote ^ the Editor, — Our readers will have 
observed in our last Number (p. 245.) a letter 
upon this subject from ^* A convetancino 
Barrister," in which it was said to be ^ among 
practising conveyancers at least no secret, that 
the members of the original commission for en- 
quiring into the laws of real property had, in 
efiect, abandoned the idea of a seneral Registry.'* 
We are requested bv the auUior of that com* 
munication to state, be has since been informed 
that his impressions upon this point were not 
quite accurate. The fact is, that the members 
of the original commission, immediately afler 
their first report, determined upon entering at 
once on the question of a general R^stry: the 
particular consideration of it commenced after 
the three gentlemen mentioned in the letter 
were adcled to the commission; and any diffi- 
culties as to the plan of registration first occurred 
in the course of such consideration. The idea 
of a Registry was never abandoned ; but it is 
understood that the difficulties of a plan occa- 
sioned considerable delay; and it was not finally 
determined to recommend the measure until 
Mr. Duval's plan was suggested by him in the 
long vacation of 1889. 

22d February, 1831. 

MISCELLANEA. 



BEUOION AND LAW. 



" Religion and law, the church and the state, 
exercise upon each other a reciprocal ac- 
tion and re-action. They are inseparable. 
Their respective wants ally and unite them. The 
laws protect religion, and religion supplies the 
wants of the laws, vivifies them, makes them 
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'loved and respected. Th6j are two powen or 
means which concur to the same end, each in 
its manner and afler its nature. That end is 
the reign of justice and true liberty. Religion 
tends Uiereto by inward means; the laws by 
outward means ; the one takes human actions 
in their source, judges them by .their principles, 
and desires to perfect them m purifying their 
motives. The laws take them in their effects. 
They are two distinct forces which have many 
points of contact, but which can never, and 
ought never, to be confounded." — Pemiei tur 
PNomme, par Frederic Ancilion, 



CBARLES THE F1B8T. 

Ijaud relates in his Diar^, that when he was 
standing one dav during dinner near his unfor- 
tunate master, tnen Prince Charles, the prince, 
who was in cheerful spirits, talking of^ many 
things as occasion offereo, said, ** thi^t if necessity 
compelled him to choose any particular profes- 
sion of life he would not be a lawyer ; for," said 
he, ** I can neither defend a bad cause, nor 
yield in a good one." 



ftOXAN AND DOTCH ADVOGATS8. 

^ By the Roman laws everv advocate was re- 
quired to swear that he would not undertake a 
cause which he knew to be uniust, and that he 
would abandon a defence which he should dis- 
cover to be supported by falsehood, or iniquity 
[Cicero's oration pro Milone is a striking in- 
stance of the stnct observance of this rule!] 
This is continued in Holland at this day; and if 
an advocate brings forward a cause there which 
appears to the Court clearly iniquitous, he is 
condemned in the costs of the suit; the exam- 
ples will, of course, be very rare : more than one 
has, however, occurred within the memory of 
persons who are now living. The possible in- 
convenience that a cause just in itself might not 
be able to find a defender, is obviated in that 
country bv an easy provision : a party who can 
find no advocate, and is nevertheless persuaded 
of the validity of his cause, may apply to the 
Court, which has in such cases a discretionary 
power of authorizing or appointing one." — 
Qvarteriy Review, Jan, 1831. 



KKI6HT TEMPLARS. 

A learned corresfiondent, '* Templarius " in 
his letter inserted in the sixteenth Number, 
speaking of the origin of the Knight Templars, 
has not displayed his usual accuracy. He states 
that •* they (the Knight TemplarsVcommenced 
in the year 1185." Now, that they began at 
Jerusalem, in. the reign of Baldwin the lid., in 
the year 1118, is. proved by the concurring 
authority of the followiiig writers : — Du Puy ; 



Gurtlerus, Monasterlam, par le Phre rioljrot ; 
Histoire de France, par le F^re Daniel ; Histoire 
de France, par Mons. i'Abb^ Millot ; Bzovius ; 
Villani; Matthew Paris, Historia Major; Thomas 
Walsineham; Feyjoo, Cartas Criticas ; Historic 
de los l^mplarios, por Santiago Lopex; Voltiure^ 
Mdlanses rlistori^es; Monumens Historiquea. 
ftc, oes Chevaliers du Temple, Ac, par M. 
Raynouard ; M6noires Historiques, sur lea 
Templiers, par Ph. G * * *. He then proceeds, 
** Their number in the year 1338, amounted to 
ovlf nine,** now Honorius the lid., who, on the 
petition of the order, subjected it to certain 
rules, and to whom, we concdve our corres- 
pondent alludes, referred the matter to a Synod 
at Troyes in Champagne, in the year 1 1 88. It 
was in that year, that Uie regulations of the order 
were formed, and it was in that year, that the 
number of the knights was only nine : namely. 
Hugh Paganis, G^fierv de Saint Omer, God- 
frey Bisoi, Pagano de Monte Desiderio, Archi- 
bald de Saint Ameno, and three others, whose 
names are unknown. As our correspondent 
puts the dates it would seem somewhat extra- 
ordinary that the order should have remained 
forty-three years in no greater numbers than 
nine. But stating the dates, as we believe, cor- 
rectly, it does not appear a matter of surprise;, 
that they should not nave increued beyona that 
number in nine years. More particularly, when 
it is considered, that the Christians had t>een in 
possession of the Holy Land, for little move 
than eighteen years, at the time when Hugh 
Paganis founded the order. Vide the above 
auihoriHei. 



BOOX8 FOa BKVIEW. 

1. Notes respecting Rqristration and the 
trinsic Formalities of Convqrances. By C P. 
Cooper , Esq, 
8. Advice to Trustees. By Harding Grami, 
S. Regutration made easy. By C A^HamdngUm. 

4, Suggestions for the Improvement of the Law 
andPractice in the Bankrupt Court. 

5. The Bankrupt Act, with all the recent De- 
cisions and Orders in Chancery. By C. Stm^ 
geoH, Esq. 



Qosar. 

A defendant, upon being arrested, puts in 
special bail by his attorney. A friend (probaUy 
the bail to the sherifi^ employed another sit- 
tomey to put in bail also ; so that, in fiict, there 
are two sets of bail in one cause, and notice 
thereof to the plaintiff's attorney. Tlie phiin- 
tifiTs attorney excepts to one set only, and they 
neglect to justify. 

Can an attachment be had agunst the sherifl^ 
or an assignment taken of the bail-bond, the 
time for excepting to the first set having expired? 

J.N. 
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TO THE LORD CHANCELLOH- 
LETTER IV. 

ON LSOAIi 8INSCURS8. 

My Lord, 

Tub last time I had the honour of address- 
ing you in this Journal, my feelings were 
very different from those which excite me 
at present. It was' then understood that 
you were determined to introduce a mea- 
sure which not only would have tended to 
degrade the legal profession, but which was 
founded on principles which you have op- 
posed throughout your whole political life.* 
That measure is, however, abandoned, and 
in its place you have proposed a series of 
bills equally admirable in principle and in 
detail. It is not my purpose, however, 
further to advert to these. They have 
elsewhere been ably discussed. I merely 
render my humble tribute of joy and admn 
ration, and pass on to another topic, as in- 
teresting, but not so fully investigated. 

I shall first take the liberty of reminding 
your Lordship of some parts of your recent 
speech, — a speech every word of which 
should be familiar to the friends of law 
reform, — and shall then call your atten- 
tion to a recent occurrence which illustrates 
it in a very striking manner. 

" The fourth principle, and the last with 
which I shall trouble jour Lordships at pre- 
sent, relates to the remuneration of tlie judges 
and their subordinale officer* ; and they ought 
to be remunerated; for where intellectual la- 
bour is great, the remuneration ought to be 
correspondingly ample. But what I say in point 
of principle is, that, generally speaking, the re- 
moneration ought to be by salary, and not by 
fees." 

• See' -the three letters on Local Courts, 
pp. 145. 177.and 5?4e. — En. L.O. 
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*' The sinecures," your Lordship then ob- 
served, " held by the Rev. Mr. Thurlow, amount 
to between nine and ten thousand a year. I 
know that they arc vested interests ; but I hope 
the owners ot them may come to terms .... 
I um aware that the holder of the patent place 
1 have alluded to, has vested rights in it ; but 
if he should be very exorbitant in his demands, 
let him not think himself very sure of the tenure 

by which he holds his office If I should 

not go out of office, I will grapple with this pa- 
tent place : I wUl let the patentee see that I 
can exercise the power which the law confers 

upon me I will not say that the patentee 

has not not a vested interest; but it is a joke to 
say that he holds it on the same tenure ns your 

Lordships hold your freehold estates I 

think, then, that the holder of this place, if he 
attend to morality, to honourable feelint^, or 
if he take counsel of common sense mid pru- 
dence, will take int6 his consideration what I 
have now stated to your Lordships.'* 

I might quote other portions of your 
Lordship's speech to the same effect ; but I 
refrain. Thev are probably still in the re- 
collection of all ; diey still ring in the ears 
of those against whom they are directed, 
like a knell. You have declared yourself 
the open enemy of all legal sinecures ; you 
have declared that there shall be no relaxa- 
tion on your part until they are all abolished ; 
and you call on your peers and your coun- 
try for support. Be assured, my Lord, you 
will not call in vain ; support will never be 
given more cheerfully ; the readiest hands, 
the coolest intellects, minds the most firm 
and uncompromising, will all aid you in your 
glorious exertions. 

I shall now direct your attention to the 
particular subject of this letter. I wish to 
allude to a conversation which is reported 
to have taken place in the House of Lords. 
I hardly believe that it is a true account. 
I merely state it on report. It is said to 
have occurred on Tuesday the 1st of 
March, one *' little week'* after your 
Lordship's speech. 

Bb 
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To t/te Lord Chancellor, on Legal Sinecures. 



The Lord ChanceUor stated, that he thought 
it right to correct an erroneous statement tnat 
had found lU way into the speech of his noble 
and learned frie/id, the Chief Baron of the Ex- 
chequer. His noble friend, misunderstanding 
the extent of the proposed alterations, had re- 

iiresented that the reduction in the salary would 
>e but 2500/. instead of 70O0/. He had fallen 
into an error in point of fact, and an error in 
arithmetic. The sum of 6/. was paid, as he had 
stated, in the wav of fee on a certificate that 
merely set forth tnat the bankrupt had complied 
with all the provisions of the law, or, in other 
Language, %as not worth a shilling in the world. 
All this he would prove, by laying specific ac- 
counts before the House. 

Lord EUenborough recapitulated the state- 
ment of Lord Lyndhurst, and professed himself 
still inclined to abide by that representation, 
notwithstanding what had fallen from the Lord 
Chancellor. 

The Lord ChanceUor briefly repeated his cor- 
rection of what had passed on Friday evening. 

Lord ElUnborough thought it was rather 
strange, that the Lord Chancellor should appear 
to have made himself better acquainted with 
the emoluments of office in three months, than 
his predecessor had become in the same number 
of years. 

The Lord Chancellor complained of this 
attack. 

Lord EUenborough declared he meant no sar- 
casm. He should still retain his opinion ; and 
said, that should the Lord Chancellor think fit 
to bring forward the subject of the emoluments 
which he lawfully derived in right of his father's 
services, he would be (^uite prepared to meet 
him, and abide by the decision of their Lordships ; 
for he deemed himself as justly entitled to wnat 
he received, as any member of that house could 
be to his estate. 

Several noble Lords came forward to support 
the Lord Chancellor, and Lord Wtncheltea said, 
that he believed that the salary of the place en- 
joyed by the noble Baron- as the eift of nis noble 
relative considerably exceeded the emoluments 
of the Lord Chancellor, who filled so arduous 
and troublesome an office. The noble Baron, 
however well entitled to the profits which he 
received, would hardly be justified in expecting 
that he could continue in the undiminisned re- 
ceipt of them, at a time when so many noble 
Lords had been obliged to abate the rents of 
their private estates m order to meet the exi- 
gencies of the people. 

Lord Ellenhorough denied that his profits 
were so large as they were represented. 

Had a generous stranger listened to the 
first part of this curious conversation, un- 
acquainted with the qualities and situations 
of the speakers, I can picture to myself his 
thoughts. Full of the sound of our glorious 
institutions, and ready to believe and ad- 
mire the lofly sacrifices of our public men, 
he would have exclaimed — << Here is in- 
deed true virtue and public spirit ! Here 
IS a Lord Chancellor, who boldly comes 
forward, and states explicitly the sources of 



his emoluments ; who tears the veil from 
what before had been a mystery ; and finding 
a particular chaise both just and expedient, 
is willing, in order that it may be effected, 
to abandon a large portion of those emo- 
luments!** These would be the feelings 
which your Lordship^s conduct would ex- 
cite. He would then turn to the other 
noble Lord most conspicuous on this oc- 
casion, and, great as his admiration would 
be of your Lordship, it would be tame and 
subdued to that excited by my Lord Bllen- 
borough. << But here is a man," he would 
continue, " who questions the amount of 
this sacrifice. Doubtless he does so w^ith 
the proud satis&ction of having made some 
more mighty exertion for his country. Al- 
ready, perhaps, has he abandoned some 
larger revenue, which was wrung from the 
pockets of the needy ; or, more probably, he 
has constantly disdained to accept any meed 
for his great services, but the applause and 
gratitude .of his country. No other man 
could dare to cavil at the sacrifices made by 
the Lord Chancellor." 

These, my Lord, would be the feelings 
of a stranger who had witnessed the scene. 
How different would, they have been, if he 
had been taken aside, and the real state of 
the case had been told him! The Lord 
Chancellor, it might be mentioned to him, 
has just struck at the root of the evil ; and 
as he is himself a voluntary sufferer, no 
other person can complain. He has done 
what no other Judge in his situation has 
ever even attempted. Most other Chan- 
cellors have brought in measures to increase 
their fees; no one has ever patiently listened' 
to a plan that would decrease them. But 
they had their excuse — the duties and re- 
sponsibility of the office were great. How 
noble, then, the conduct of a man who has 
shrunk from none of the duties, but who has 
been content to abandon a large portion of 
the emoluments ! 

The other noble Lord, the stranger might 
be also told, has acted very differently. He 
has for a long period, nearly twenty years, 
been in the receipt of the lai^ annual 
sum of 10,000/. or 12,000/. This sum b 
paid by the suitors of the Court of King's 
Bench in fees, not for services actually per- 
formed, but for useless forms and signatures, 
which are not even done by himself. How 
much would this stranger be surprised, if he 
were informed that my Lord Ellenborough 
receives the sum of 2/. 12s. 6d. for every 
cause, defended or undefended, whether 
for 2/. or 2000/., which is tried in Uie King's 
Bench; for which sum he does nothing 
whatever either to assist or expedite it ! 
How difficult would it be to persuade this 
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atranger of his error I He would eagerly 
denuuod an account of the services per- 
formed) and the sums demanded, and would 
receive a ready answer from his too expe- 
rienced friend : — ** Entering issue, 9s, 2d" 
<* Docket, Sf.'* << P&ssing record and sealer, 
IL S$. 6d:' '• Repassing record, 6s. GdJ' 
<* Re-sealing record, second sitting, 6dJ* 
** Resealing record, third sitting, 6d,** " Re- 
sealing record, sitting after term, 6^1'* These 
would be some of the cabalistic sounds by 
which the answer would be composed. 
These are the services which Lord Ellen- 
borough has to boast. The laborious duties 
of sealme and receiving ! — operations much 
too servile to be performed in person, but 
demanding no slight effort of mind, when 
the number of items to be collected is re- 
membered ! ^ Has my Lord EUenborough 
proposed any reduction of his fees ? Has 
he oiminished his number of sittings ?*' Has 
he consented to abandon a single seal?" 
These would be the rapid questions which 
the stranger would put. He has fiot^ would 
be the melancholy answer. 

This, my Lord, is not a time when this 
matter will be passed over lightly. Most 
respectfully, but most earnestly, do I ex- 
hort your Lordship to cause the proper 
enquiries to be made. Your Lordship has 
spoken boldly as to one legal sinecurist: 
MNure not the rest. Let us see whether 
they have a freehold in corruption, or have 
a charter for selling justice. This is- no 
time for thrusting these things before the 
public eye, or asserting with arrogance what 
every one will deny. So reckless an attempt 
to bully the country will not be endured, 
and a full and complete investigation of 
these abuses must be obtained. 

There is a Scotch superstition, ^ich 
might be traced further back*, that a person 
who is to be visited with sudden death fre- 
quently disc<)vers an unnatural ebullition of 
spirits, or to use the Scotch expression, he 
becomes ^'^«/'t To some such feeling as 
this I can alone ascribe this remarkable in- 
terference of the noble Lord. Surely it 
was not decent for him -to stand forward on 
such a subject ; it was not for him, who had 
on no one occasion attempted to lighten the 
load which presses the suitor down, to em- 
barrass those who were attempting this 
difficult task. 

Heartily, however, my Lord, do I re- 
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Quern Deus vult perdere, prius dementit." 
f The reader wilt remember an instance of 
this in the first volume of Guy Mannering. 
Kennedy, just before his death, exhibits unusual 
exhilaration of spirits, and the gypsies oliserve, 
•* The guager's fye.*' 



joice at his interferenoe. For his own 
interest it will turn out a most disastrous 
day; for the country's a most fortimate 
one. There is a universal feeling of dis- 
' gust excited by the conduct of the noble 
Lord, and it will not easily be satisfied. He 
will sooner or later most bitterly repent 
this uncalledfor boast, — 

" Nescia mens homtniim futi fortisque futiine 
Et servnre modum, rebus sablata secundis ; 
Turno tempos erit, roagno cum optaverit cmptum 
Intactum Fallanta ; et cum spoha loa dienique 
Oderit." 

It will be a matter not unworthy to 
engage the attention of your Lordship; 
there is a positive grievance, and the 
remedy is simple and easily effected. It is 
only for your Lordship to see whether the 
power of parliament be not greater than 
that of my Lord EUenborough. 

I have the honour to be. 

My Lord, 

Your Lordship's most humble servant, 

A Barristjsr. 



BANKRUPTCY REFORM. 

In the Supplement for February will be 
found tlie new bill fat reform in bfuikruptcy. 
We invite an attentive consideration of its 
provisions. We understand that the Lord 
Chancellor is not perfectly satisfied with it, 
and that considerable alterations will be 
made in it in the House of Lords. It cer- 
tainly appears to us open to several objec- 
tions, and some important omissions occur 
in it. We shall, however, give it the fullest 
consideration, and shall present the result 
of our labours to our readers in the next 
Number. 

We have heard it stated, we know not 
with what truU), that Lord Henley is to be 
included in the new arrangements. His 
Lordship's familiarity with bankrupt law 
is well known. Mr. Abbott is to be the 
Accountant-general of the new Court This 
gentleman was lately employed in arranging 
a mode of keeping the government accounts. 



THE LAW INSTITUTION. 

DESCRIPTION OF THB NEW BUILBINO. 

Having, m former Numbers, described 
the foundation and objects of the Institu- 
tion*, we now proceed to submit to our 
readers a description of ^ building, the 
various particulars of which we have col- 
lected with some pains and trouble. They 
will be found in no small degree interesting 

* Paces A7. and 132. 
B b 2 
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Tiki Law InHiMion, — Description of the New Btulding, 



to the members of the profession. The 
carcase and principal elevation are com- 
pleted ; the interior finishing is in rapid pro- 
gress ; and it is confidently expected that 
the HdU and offices of business will be open 
for the use of the proprietors and annual 
subscribers in June next, and the Library^ 
and Club Room in the fdlowing November. 

The style of ardiitecture of the princi- 
pal front in Chancery Lane is purely Gre- 
cian. The details and proportions appear 
to have been founded upon the best ex- 
amples of the Ionic order in Athens and 
Asia Minor*, but they are not servilely 
copied from any of them. 

Mr. Vulliamy, the architect for the In- 
stitution, who, we understand, has visited 
and made studies from all the principal 
monuments and remains of Grecian archi- 
tecture in the various countries in which 
it flourished, has thrown into this front 
the true spirit of the originals; and the 
effiect which the harmonious proportions 
of the building produce on the Specta- 
tOTf when viewmg it from Ch^cerv 
Lane, must have . been the result of mucn 
observation and experience in ancient and 
classic models* 

This front, extending nearly sixty feet in 
width, is of Portland stone. It consists of 
four columns and two antse, of the Grecian 
Ionic order, suppcvting an entablature and 
pediment, and forming together one grand 
portico. To give the requisite elevation, 
the columns and ants are raised upon pe« 
destals; these, as well as the basement 
story and podium of the inner wall of the 
portico, are of Aberdeen granite ; the co- 
funms and the rest of the front are formed 
of large blocks of Portland stone. In the 
front wall, within the portico, there are 
two ranges of windows above the basement. 

The front in Bell Yard extends nearly 
eighty feet, and will be finished with Roman 
cement, in imitation of stone. It will have 
a portico of two columns, and two ants of 
Portland stone, of the height of the ground 
story, which is very lofty, and the wid^h 
of the entire compartment of the front. 
From the interior requiring to be divided 
into several rooms, this front must have 
many windows. The elevation is formed 
more upon the roodeU of modern domestic 
architecture than of ancient public build- 

* The best remains of Ionic buildings at Athens 
are the temples of Erectheus and Minerva, Poltas 
in the Acropolis, and the little temple on the 
banks of the Illiasus; but in Aula Minor the ex- 
amples of this order are far more numerous ; 
ana some of the finest are to be found amongst 
the maanificent ruins at firanchida, at Priene, 
and at Teos, ^c. 



ings, and resembles, in its general aj^iesr- 
ance, one of the palazzi in the StradaBalbi 
at Genoa, in the Corso at Rome, or in the 
Toledo at Naples. In its details, how- 
ever, the extravagancies of the middle 
ages, and the often elegant frivolities of the 
cinque cento period, have been avoided, 
ancl the breadth and simplicity of Greek 
models have still been followed. 

The ground plan of the building, by its 
general arrangement, divides itself into 
three parts, which may be distinguished 
under the heads of the Library ^ the HaU^ 
and the Chb Room. The first of Aesc 
(thaC towards Chancery Lane) consists, on 
the ground floor, of a first and second ves- 
tibule, and staircase to the Library, the Se- 
cretary*s Room, and Registry Office ; sad 
above these, on the first floor, the Library, 
occupying the height of two stories. 

The Library is a large and lofty room* 
fifty-five feet by thirty-one and a half, and 
twenty-three and a half high, divided, by a 
screen of columns and pilasters of scagtiola, 
into two unequal parts, the first fbrming a 
sort of ante-library to the other ; both are 
surrounded by book-cases of oak, and a 
gallery runs round the whole, above which 
IS another range of bookcases. 

lire principal light is obtained from a 
large lantern — light in the ceiling ; but there 
is a range of windows (double sashed, and 
glazed with |^te glass) towards Chancery 
Lane, which also admit light into the lower 
part. 

All the floors in the building are made 
fire proof, generally by being arched with 
brick ; but that of the Library is rendered 
secure from fire by the ceilings of the ves- 
tibules underneath being formed of real 
stone, supported on iron girders and bear- 
ers, and divided into panels and compart- 
ments after the manner of the rooft of the 
peristyles of the ancient temples. 

There are three entrances from Chan- 
' eery Lane : that in the centre is exclusively 
for members, and leads to all parts of the 
building; tliat on the right for persons going 
to the Registry Ofiice, and also for per- 
sons having to speak to members ; that on 
the left leads down to the Office for the de- 
posit of deeds, and to, the strong rooms. 

The second division consists of the HaU 
and its appurtenances. It is above thirty 
feet high, and fifty-seven feet and a half 
long ; and on each side it has wings or re- 
cesses, behind insulated columns of s(»g- 
liola in imitation of Egyptian granite. 
Within these, and at the Deck of the co- 
lumns, are galleries ; the staircases to which 
are concealed in the angles. There arc 
three fire places in the Hall; one in the 



Qmnierfy Review^ and Ae Bar. — Joumai of a JVew Member of PttriiamaU, 



^98 



centre oppdsite the principal entrance, and 
one in the centre of each of the recesses. 
The Hall is lighted by a lantern light forty 
ftet long and twenty-four feet wide. 

The third division is next Bell Yard: 
it is subdivided into two parts. In the 
first of these are three entrances from Bell 
Yard* That in the centre is exclusively 
for the members ; that to the left leads to 
the staircase to the Secretary s apartments; 
and the other, to the right of the centre, is 
for strangers to enter who have business to 
Ctiinsact in any of the rooms appropriated 
to public business. On the ground floor 
of this part of the third division is a large 
Committee Room, and an ante or waiting 
room adjoining, and the great staircase to 
the rooms above. On the first floor are the 
rooms for meetings on matters of business 
connected with the law ; and above these 
are the Secretary's apartments. 

The second part of the third division 
contains, on the ground floor, the Club 
HooMy which occupies all the ground floor : 
it wiU be divided by columns and pilasters of 
aci^liola, and decorated with a panelled 
ceiling and appropriate ornaments. Its di- 
mensions are fifty feet by twenty-seven, and 
eigliteen feet high. On the first floor are 
rooms of different dimensions for dinner 
parties ; and over these, rooms for the re* 
Bident officers. In the basement story of 
this part of the building are the Kitchen 
and other domestic offices for the use of 
the Club. 

The Office for the deposit of Deeds is 
in the basement story, next to Chancery 
Lane. 

In the remaining parts of the basement 
story of the building are fifty-two strong 
rooms, with iron doors, for the deposit of 
deeds, which are well ventilated and fire- 

Eroof : their average size is six feet and a 
alf by seven feet and tf half; but some are 
larger, and others rather less, than these 
dimensions. The whole are secured by one 
double iron door, with a very strong lock 
and master-key. In the basement, also, are 
two of Sylvester's largest sized stoves, to 
give warmth and dryness to every part of 
the building. 



THE QUARTERLY REVIEW, 
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THE PRACTICE OF THE BAR. 

The Quarterly Review for January, 1831, 
in reviewing a book by Mr. Dyroond, a 
quaker, quotes with approbation a portion 
of the work, which repeats the objections 
to the practice of an advocate undertaking 



the defence of any cause whatever. We 
have no int€fntion to discuss this question 
again : the objections are the old ones; they 
have been answered again and again by pro- 
fessional and unprofessional persons ; and 
we leave the defence of the present system 
to Johnson and Paley, authorities perhi^ 
of more weight than even Mr. Dymond or 
the reviewer. We allude to the article 
merely for the purpose of correcting an ab- 
surd story which is gravely quoted by Mr. 
I Dymond as having occurred on- the trial of 
Burke and Helen Macdougal. 

' '' It is reported," said one of the news- 

Eapers, " that they who were near enough 
card him (the advocate employed to de- 
fend the female prisoner) from time to 
time express his own opinion, and the ex- 
ultation of professional success, in whispered 
apostrophes of • infernal hi^ !' --and * the 
gudgeons swallow it ! ' " 

Now here is a statement, that an advo- 
cate employed to defend a prisoner was so 
foolish as to risk the whole success of his 
exertions by interlocutory observations au- 
dible to those around him. Tlie advocate 
on this occasion was Mr, Cockburn, an 
eloquent but also a judicious practitioner; 
and the whole profession is to be con- 
demned in one sweeping clause, because 
^' one of the newspapers chooses to insert 
a palpable falsehood. We do not object to 
IVlr. Dymond's or his reviewer's arguments, 
but we do object to absurd tales, either in- 
vented for the purpose, or repeated without 
authority. 

JOURNAL OF A WEEK, BY A N£W 
MEMBER OF PARLIAMENT. 

It was always foretold my destiny would 
be brilliant. I was thirty years old, and 
had as yet done nothing. I resolved, be- 
fore three days were over, to become one 
of " the few.*; 

I had one fViend in the world, — myself, 
and I knew I could depend on him. I 
had tliirty tliousand pounds in tlie three 
per cents. I knew two persons who de- 
clared tliat they would serve me to the 
utmost of their power ; and as I had the 
ability of obliging them, I felt I could rely 
on their services. They vowed eternal 
friendship, and as they could serve me, I 
believed them. I was to dine on the Mon- 
day with one of them, the agent of the 

. I endured all his stupid parade, 

and mock gentility. I listened with pa- 
tience to the genealogy of his wine, and 
then told him 1 would bet him 5000/. that 

I was member for in a week. 
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** Done 1 " said he, and I wrote him hU 
check. 

On the Mondajr after I was, of course, 
in the House. 

I immediately went down, and the night 
I took the oaths was a ' great night' We 
had a speech only four hours and a half 
long, which every body listened to atten- 
tively, and in perfect silence, except when 
it was interrupted by applause. This seemed 
to be regulated by a stop-watch. At cer- 
tain periods it was sure to be given, whe- 
ther the parts of the speech were pointed 
or not. 

The speech was intended to take seven 
hours ; but as the orator called one of the 
ministers a blackguard, he was asked whe- 
ther he meant it in the ordinary sense of 
the word. He answered, that his meaning 
was, that the minister was the finest gentle- 
man in existence. The circumstance, how- 
ever, discomposed him, and the country 
was deprived of two hours and a half of 
eloquence. 

No sooner had he concluded, than two 
thirds of the members rose from their seats, 
and rushed clamorously from the House. 
Three of the remaining third struggled for 
precedence. The friends of each bawled 
out his name ; and an Irish member at last 
prevailed, from the strength of lungs mani- 
fested by his Hibernian colleagues. 

The friends of the two disappointed 
speakers, however, had their revenge. They 
shouted continuously during the whole of 
his speech, and effectually prevented the 
hearing of one word he uttered. 

He was followed by the wit of the House, 
and silence was restored. The first speaker 
was to be heard, whatever he might say ; 
the wit was to be laughed at, on the same 
plan, it being admitted that the mere shak- 
mg his head was worth any other man's 
repartee. 

Being always disposed to be in the 
fashion, I was anxious to laugh also. I 
found, however, I laughed in the wrong 
place, not knowing wTiat parts were in- 
tended to be jocular. He once, in his 
speech, opened a vein of the pathetic, and 
I then admitted he was irresistibly comic. 

Three other men were then consecutively 
shouted down, and the government leader 
was loudly called for. A rush of members 
was again heard, and every seat was filled. 
As I am not in the praising mood, I shall 
pass the leader's speech, reserving his cha- 
racter for a subsequent page. 

A division was then called for : the most 
important members were all going to a 

masked ball at Lady L 's; and the 

three members, who were really acquainted 



with the subject, were shut out even of the 
division. 

After the grand debate, ten members, 
not having been invited to the ball, re- 
mained to discuss the estimates, and only 
voted away forty millions of the public 
money. 

On Tuesday I went down to the house 
at five; but was stopped in Parliament 
Street by a friend, who told me that it 
was " up ; " and on asking the reason, he 
said, that there was no house at four 
o'clock, inasmuch as ministers were anxious 
to avoid a motion for certain returns, notice 
of which had been given, and which they 
could not openly refuse. 

Wednesday I was punctual at four, but 
was informed that no business was ever 
transacted on that day. 

On Thursday I received three most 
pressing invitations to come down as early 
as possible. I found a crowd' of members 
all busy and eager. I knew not what part 
of the minute paper created such interest 
until I was drawn aside by a county mem- 
ber, who told me, that the reason of the 
crowd was the passing a private bill for 
cutting a rail-road to Chester ; and proved, 
most satisfactorily, that this rail-road, by 
interfering with the existing canal, would 
endanger the best interests of the country, 
and destroy the integrity of the British 
constitution. 

On Friday I arrived somewhat later, and 
was just in time to hear the Chancellor of 
the Exchequer move, that *' this House do 
adjourn till Monday." 

Thus ended my first week as a British 
senator. 

•^* This article hardly comes within our 
limits ; but as it is of great interest at the pre- 
sent moment, we have inserted it. — Eo. L. O. 



HINTS FOR THE IMPROVEMENT 
OF THE COMMON LAW. 

No. I. 

REMEDIES AGAINST PARTNERS. 

The present state of the law in suits against 
tradine firms is found in practice produc- 
tive of much delay and injustice. 

It is well known, that in consequence of 
the extended relations of commercial men, 
nothing is more usual than for one partner 
to remain abroad for years. The practice, 
in such case, of proceeding to outlawry 
against the absent partner, and then suing 
the others, or of enforcing an appearance 
by distringas upon tlie partnership effects, 
generates great expense and delay; and 
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moreover, if the partner were in parts be- 
yond seas, at the time of awarding and 
issuing the exigent, the plaintiff is unable 
to outlaw htm, and is left to his remedy 
by distringas alone. . Bryan v. Wagtimy 
5 B. & C. 314. As tJie plaintiff cannot ms- 
train upon the individual property of the 
partners, if, subsequently to the accruing 
of the liability, the partnership have been 
dissolved, and the property divided be- 
tween the members of it, a plaintiff is 
without any means oi compelling satis- 
&ction of a legal demand. The [most ef- 
fectual cure for this and other evils, arising 
from the present abatement of suits for 
non-joinder, would be to let the plaintiff, 
in actions against trading firms, sue such 
of the partners as he pleases, and thus 
abolish the plea of abatement for non- 
joinder altogether. The defendants against 
whom he proceeds would not be damniBed 
by thiff course, as they miglit take credit in 
the partnership accounts for the debt, or 
damages and costs recovered against them ; 
or if the partnership be dissolved, and the 
accounts finally closed, bring an action for 
contribution : it was the defendant's own 
neglect to dissolve the partnership without 
niakiog provision to satisfy the demands 
against it. If this proposal be ad(^)ted, it 
would become a good replication to a plea 
in abatement, that the said defendants and 
the said parties so alleged to be omitted 
were partners in trade together ; and in all 
auits against joint, or joint and several 
contractors not sued separately, I propose 
that the plaintiff should be permitted to 
reply to plea in, abatement for non-joinder, 
that the parties omitted were not within 
the jurisdiction of the Court, or that they 
have been discharged by bankruptcy, &c. 
Fid^9G.4.c.]4. $2. 

The present doctrine of survivorship of 
€ko9e» in action is in many respects ob- 
jectionable. It frequently hap[>ens that a 
partnership exists wherein the interests of 
the several members are greatly dispropor- 
tioned; in such a case^ if the principal 
partner die the plaintiff must bring his 
action against persons who were little more 
than derks in the concern ; and as the Jus 
aeere s eendi does not attach to joint owner- 
ship of commercial property, the partner- 
ship interest of the deceased would not be 
liable in execution upon judgment against 
the survivors ; e. g* if goods were sold and 
delivered to a firm, and before suit to 
enforce payment one or more of the part- 
ners die. The principal difficulties attend- 
ant upon a jomder of the representatives 
of a aeceased consist in the difference of 
the pleadings and judgment, in suits where 



executors, drc. are defendants, and those 
in which the parties primarily liable were 
sued. I think tliese might oe overcome 
without producing confusion on the record : 
there are now many instances where the 
parties sever in their pleadings, their de- 
fence being materially different, without 
inconvenience. The rules of law on the 
liability of executors or administrators to 
costs, and execution de bonis propriis^ 
might remain as at present. 

Variance. 

It is now a rule of law, that in actions 
foimded on contract, if too many persons 
bre made defendants, the plaintiff will be 
defeated. The reason assigned is, that if 
a plaintiff declare against three, he ought 
to show a contract binding upon three ; and 
if upon evidence it appear that two only 
entered into, oy arc legally liable upon, the 
contract, the judgment roust be against 
him. This is, in fact, only a variance, and 
as it is now considered desirable, as much 
as possible, to get rid of objections on that 
ground, it should no longer be allowed to 
prevail. The rule 'that the same verdict 
or judgment be given for all the defendants 
in an action, ex eontraetu^ has been already 
infringed by Lord Tenterden*s act, which' 
directs, that when a liability, barred by 
limitation of tiroe, &c., against several joint 
contractors, is revived by an acknowledg- 
ment in writing of one, judgment may be 
given against this defendant, and for the 
others. Keeping in mind the alteration of 
the law of variance proposed by the com- 
missioners, it seems to me that no mischief 
would arise from allowing a plaintiff to 
have judgment against those defendants 
whom he proves to have contracted, judg- 
ment being given for the other defendants, 
who never contracted, or whose contract 
cannot be enforced at law by reason of 
their infancy or coverture. Costs to be 
given to those defendants for whom judg- 
ment is awarded in as ample a manner as 
if they had been sued alone. The latter 
object would be attained by an extension 
of the 8 & 9 W. S. to all actions in which 
one or lAore defendants have judgment in 
their favour. 

Substitute for real Actions. 
As it is proposed to abolish the ancient 
forms of real actions, it would be certainly 
desirable to ingraft upon the new action 
(the plea of land) and the personal actions 
used in lieu of them all the advantages 
attendant upon the old mode of proceeding. 
With this view, I venture to suggest, that 
on suit being brought to recover possession 
of real property, or damages for injury to 
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il» the Court should havq power, at thdr j 
discretion, to issue the old writ of estrepe- 
meni* With the same object, the plaintiff^ 
in an action on the case for a nuisance, 
should have, in addition to his damages, 
judgment to abate the nuisance, which he 
would have been entitled to under the old 
assize of nuisance. By these means appli- 
cation to a C9urt of equity would, in many 
cases, be rendered unnecessary; and the 
courts of common law would not receive 
larger powers than they formerly possessed 
in actions by and against tenants of the 
freehold. 

Executian^^. 

It seems to me, also, that a plaintiff 
should not be restrained from suing out a 
fi^fa. elegit, &c. after he has taken the 
defendant in execution. By the present 
rule of law the plaintiff is prevented from 
obtaining satisfaction out of property which 
he may subsequently discover to belong to 
the defendant. M. M. T. 

I II 

MANAGEMENT OF A SOLICITOR'S 

OFFICE. 

0£NERAL ARRANGEMENTS IN THE SEVEBAL DK- 
FARTMENTS Ok' CONVKYANClNG, CHANCERY, 
COMMON LAW, BANKRU1»TCY, AND GENERAL 
BUSINESS. 

We inserted in a former number* some hints 
to the principals of a solicitor*s office in tlie 
management of professional business ; and 
we now introduce some practical directions 
for the use of the clerks of an extensive 
establishment. We are aware that some of 
these may not be applicable in ordinary 
cases ; yet even in them we think that the 
following suggestions will be, in many re- 
spects, useful, and, though not generally 
adopted, may at all events lead to some 
improvements in the conduct of an attor- 
ncy^'s office, where legal affairs of magnitude 
obviously require a systematic method of 
proceeding. * 

It is material to bear in mind that atten- 
tion and arrangement are of the utmost 
importance, and that nothing can or will be 
done well, or in a satisfactory manner, if 
time be wasted, attention relaxed, or ar- 
rangement not duly made. If the business 
of each day be arranged upon a clear and 
simple plan over-niglit, or very early in the 
morning, every thing will work well ; other- 
wise disorder and confusion will creep m, 
and nothing will be done with pleasure or 
satisfaction. 

In order that no part of the business of the 
office maybe forgotten, but on the contrary 
may be done with regularity and despatch, a 

' ^— ^^^^— ^- -■-. j-jii ^~_-i ■■_, 
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list conlainmg the biuiBess In eftch depwi" 
ment, and a log-bookf containing weekly and 
dailymemorandaofbusinesstobetransMrted, 
should be kept, under the controul of the 
principal clenc of the department. Each 
cleric will find his advantage in attending 
particularly to the list and Tog» and should 
be answerable for an^ neglect in the ob- 
servance of the directions herein contained. 

The list should contain, eeneralljy an ac- 
count of all the business in each depart- 
ment frmn its commencement, with tlie 
names of the parties^ the nature of t^ 
business, and wliat has been done. 

The log-book should contain, gener^j, 
the business to be from time to time done 
by the clerks in the department, and par- 
ticularly a selection to be attended to on 
each succeeding day, with the names of the 
clerks to whom it is intrusted. 

1. When any clerk is seated for the first 
time in any of the departments, he wiH 
make himself thoroughly acquainted with 
all the business going on therein, so that he 
may be able to render any information re* 
quired concerning it ; more especially, let 
him make himself acquainted with the names 
of the parties, the nature o£ the business to 
be done, and the next procedure to be 
taken. The first three of these direction! 
he can easily attain by a review of the li^t; 
and the last, by a review of the general 
memoranda in the log. 

2. Let a full and proper entry be made 
in the list by the principal clerk in the de- 
partment as. soon as any new .business is 
mtroduced. 

3. Let the list be reviewed, and the pro- 
gress of the business noted, at the end of 
every week, without failing in any instance* 

4. After a review of the list, enter, un- 
der the general memoranda in the log-book^ 
the particulars of the next necessary pro- 
cedure in each business* and, when com- 
pleted, make a minute to that effect. 

5. On the first Saturday of every month 
post forward in the log-book such of the 
businesses in the general memoranda aa 
remain unfinished, classing those matters 
which are to be attended to by the 
clerk or any of the principals. 

6. Every night review the general 
moranda in the log-book, aad make and 
enter all necessary alterations and addi* 
tions ; at the same time select from such 
general memoranda the particulars in eadi 
business required to be done on the suc- 
ceeding day, and enter them under the 
daily memoranda ; placing the name of the 
clerk opposite the business assigned to 
him, classing those matters which are to be 
attended to by Ui« chief clerk, or either of 
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the principals, and entering the Bame in 
the daily agenda of the chief cterk» and of 
each pnndpal. 

7. A business and disbursement book to 
be kept bj each derk; and in sudt book 
he will eveiy night make full, clear, and 
explanatory entries of the business done 
by him during the day. Let the entries 
be 80 perfectly intelligible and formal, that 
when a bill of any business is required to 
be made out, such entries may be used as 
part of the bill without alteration; and die 
first entry should be 'accompanied by a 
statement oX the christian ana surname of 
the client, and also of the residence. 

8. Let each clerk in the several depart- 
ments put away every night all such papers 
as he had in use durm^ the day, that they 
may be readily found m their proper place 
when again required, whereby the mixing 
of papers, the aelay in searchmg for them, 
ana probably their loss, will be avoided. 

9. Let any clerk going odt of the office 
during office hours inform the principal or 
other clerk in the department when he is 
going, so that his absence may at all times 
be accounted for, and his return calculated 
upon ; and care should be taken that at 
least one derk is always left in the depart- 
ment to receive communications, and at- 
tend to the business of the office. 

10. Whenever a clerk in any of tlie de- 
partments has outdoor business to transact, 
he must apply to the prindpals in the 
other departments, and to the chief clerk, 
to know if there be any papers to be called 
for, enquiries made, or any other out-door 
business to be done to which he can attend, 
60 that all the out-door business of the day 
may be as mudi as possible transacted b^ 
one clerk. A regular attention to this 
will save much trouble and loss ojf time, 
and tend to the despatch of business. 

11. Any clerk having to transact busi- 
ness which requires the particular attention 
of the chief clerk or either of the prind- 
pals should comn^unicate with the chief 
clerk in the first instance ; and should he be 

# unable to attend to it, or refer to the 
principal, then he should see the principal. 
Care should be taken to let no delay arise 
when any business requires the above step 
to be taken. 

12. Let a name book be kept in each 
department containing the names of persons 
calling, and of those who saw them, and 
their business. And let these entries be 
posted at night into the general name book. 

ISi The principal clerk in each depart- 
ment will be particularly attentive to the 
making up oi the clerks' books, and he will 



see that the entries in theiii are well and 
Ailly made. 

14u Let the prindpal derk in each de<- 
partment consiut tlie diief derk from time 
to time in every business in respect of which 
he feels a difficulty, either from want of 
instructions or otiierwise, in order that the 
chief cleric may communicate with the 
principal, and receive and communicate 
mstructions ; but if from the pressing na^ 
ture Q& the bositkeas it is necessary for tfa« 
derk to connnunicate with either of the 
prindpals, he wQl do so without delay, 
giving them (if it can be conveniently done) 
a previous- note of the businesa. Care 
must be taken to avoid perpetual recur- 
rence to the principals, which consumea 
their time ; and to this end as many matter* 
as require attention should be mentioned 
at the same time, and not separately aa 
they arise. 

15. Let the principal clerk in each de- 
partment draw the money necessary for 
disbursements. He wiU let tlie cashier 
know every night, if possible, the amount 
required for business to be done the next 
day, so that the cashier may be able to ol>^ 
tain a check for the amocnt, and pay the 
same to the prindpal clerks by ten o dock 
in the morning. Should the sum required 
exceed a certain amount the occasioo for a 
larger sum must be stated* 

16» Let the principal derk answer all 
letters relating to hia department the same 
day they are received, if possible, — submiU 
tinff such answers to the chief derk^ whe 
will, if he think fit, consult the prindpala 
upon them ; and in order that the prindpal 
clerk may know what letter ia to be an- 
swered, and the point to be answered, he 
will, on seeing the letters the first thing in 
the morning after they are recdved, enter 
into the daily log such letter and point, so 
that he may write the apswer; and when 
answered it should be marked npon the 
letter. If the letter refers to subfecta id 
several departments, each prindpal clerk 
should furnish the chief derk with thai 
particular of the answer which rdates to 
the business under his care, so that the 
chief clerk may write or direct the writing 
of the whole. Let all letters for the ge- 
neral post be written and delivered to the 
clerk having the care of the letter book to 
be entered as eariy as possible in the day, 
and at all events before four o'clocL 
When any letter is unavoidably delayed, so 
that it must be paid for, the payment must 
be charged to the business to which it re- 
lates. The clerk writing the letter must be 
responsible for its being sent off with any 
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?Bpen which may have to accompany it. 
mmediately after such letters are answered 
let them be pat on the answered file in the 
diief clerk*8 room, so that they be indorsed 
and put away with the papers to which they 
relate. 

17. Let the principal clerk in each de- 
partment make the bills of costs the sub- 
ject of his particular consideration and 
attention : and in order to assist the book- 
keeper in noting in his register anv-business 
which has been completed, he wdl make a 
memorandum of it in the log-book, so that 
the bUl may be immediately made out. 
Whenever an opportunity occurs, and, if 
possible, one day or part of a day in a week, 
ne will employ himself or desire a clerk 
under him to be employed, in making out, 
or assist in making out, the whole or any 
part of any bill in any case when the busi- 
ness has been completed, or is on the point 
of completion. 

18. If any client or other person should 
come for information, he is not to be re- 
ferred to any other person ; but the prin- 
cipal, or other clerk in the department, 
must seek the information, and either give 
it, or, if necessary, introduce the client to 
one of the principals, or to the chief clerk, 
or to the clerk who will be able to give the 
information required. 

19. If any abstract, draft, letter, notice, 
or message, be left in any of. the depart- 
ments, relating to business, either new or 
not connected with the same, it is to be 
instantly taken to the chief clerk, who will 
direct what is to be done ; and any letter 
received, after -an entry of it in the log, 
must be taken immediately to the chief 
derk, and put on the general file. 

20. Every clerk must make up his mind 
to conform to the rules and discipline of the 
office. If he cannot do so, he will make 
that known to the head of the department, 
or to the principals, so that his seat may be 
occupied by another clerk in his stead. 

21. The head of each department is re- 
sponsible to the principals for the observ- 
ance, by the clerks in his department, of 
the rules and discipline of the office, for 
their punctuality in attendance, and for their 
proper diligence and attention to business. 
If any clerk in the department oppose, or 
do not conform to the rules or discipline of 
the office, or be not punctual in his attend- 
ance, or if he be not attentive and diligent, 
the head of the department is required to 
make a communication to that effect to the 
principals; — first cautioning such clerk, by 
drawing his attention to the necessity which 
he, as- the head of the department, will be 
reduced to, should the clerk persist in a 



course adverse to such nites and discipline, 
and incompatible with proper diligence and 
attention in the discharge of his duties. 



REVIEW. 

Familiar Exercises between an Attorney and 
his Articled Clerk, on the General Prin- 
c^}les of the Laws of Beal Property : be- 
ing the First Book of Coke upon iMtkton 
reduced to the Form of Questions. To 
which is addedy the Original Text and 
Commentary. By Francis Hobler, jun. 
Attorney at Law. J. F. Dovej Picca- 
dilly, 1831. 

We think this a very praiseworthy book. 
The object of the author is to initiate the 
young law student in the general princi- 
ples of the laws of real property; and 
towards this end he has very carefully ana- 
lysed the first book of Coke upon Littleton 
in the interrogative form. We have com- 
pared the questions with the text in nu- 
merous instances, and are bound to testify 
that the work has been faithfully done. 
The articled clerk who applies his mind to 
the subject, with an ordinary degree of at- 
tention, will be led on imperceptibly to the 
acquisition of the sound and valuable know- 
ledge contained in the great legal classic 
which the author has judiciously selected 
for his purpose. 

We must do Mr. Hobler the justice, also, 
to say, that he manifests a very just percep- 
tion of the dudes of a solicitor in regard to 
the instruction which ought to be afforded 
to articled clerks ; and we willingly subjoin 
part of the author s preface, in wnich that 
subject is enforced and the general objects 
of the work are explained. 

" The young man who is articled to an attor- 
ney 18 expected, from his parentage and edu- 
cation, to be of liberal mind, and fitted to re- 
ceive instruction in that profession of which he 
is destined to become a member; and I haye al- 
ways considered it to be the imperative duty of 
the master, to whose care such a youth is in- 
trusted, to do his utmost to make him acquainted 
with, and accomplished in, his profession. It is 
not the issuing a writ, or engrossing a lease, that 
will make him a proficient bs an attorney : it is 
by the exercise of a right judgment on the mul- 
tifarious matters which will 1^ presented to hts 
notice- in the course of his business, the found- 
ation of which can only be by much previous 
unremitting studr and attention. 

** As a knowleoge of the principles and reasons 
upon which the law of England, as respects real 

f)roperty, is founded, should form a part of hts 
egal education, it is the duty of the attorney to 
direct his attention to the sources whence such 
knowledge is to be derived, and render him every 
assbtance in its acquirement* It was with this 
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▼iew that the first book of Littleton wm Belected, 
as being a work of acknowledged merit and au- 
thority, and thoroughly coroprdiending, in a 
small space, all the derivatire estates that arise 
from a fee-simple. 

" ir the master wiU assiit his clerk, by writ- 
ing out the questions in a section, or, where 
it is long, a portion of it, and let the clerk 
take the text-book and write out his answers to 
those questions, and answers to any other ob- 
servations which the master may think fit to 
make on the section or question then before 
them, it will necessarily be the means of in- 
creasing the knowledge of both; for on one 
side it will be a reviving of former associations, 
and enforcing a deeper reflection in the mind ; 
and on the other, it will be the Opening of a 
new source of knowledge to the IsUer, in a 
manner by no means irksome or tedious ; but, 
at the same time, requiring his invention to be 
called forth, and keeping his curiositjr alive, in 
a way verv different to readine to himself an 
equafportion of the book straight through. 

** Tne questions are set down in order, ex- 
actly corresponding with the several texts, 
which will account for some seeming obscurity, 
and want of connection or repetition of subject; 
but the course I should conceive best would be, 
to make the clerk work through all the sections 
of Littleton first, and then repeat them, adding 
the commentary. If questions had been set 
upon every remark of Lord Coke, it would have 
been descending, to too a great a minuteness, 
and would only have increased the bulk of the 
volume, without leaving anv thing whereon the 
ingenuity of the pupil could have been exer- 
cised .»• 



77i« Bankrupt Act^ 6 Geo. 4. c. 16. witii 
ail the Recent Decisions ai Common Law 
and in Eqtdtyy the Orders in Chancery ^ 
and Abstracts from other Statutes re- 
iating to Bankruptcy. By Charles Stur- 
geon, of the Inner Temple, Barrister at 
Law. Saunders and Banning. 

This little work consists of a reprint €i 
the General Bankrupt Act, the decision on 
each section being appended by way of 
note. These do not admit of extract ; but 
we have read them with much satisfaction! 
and they appear accurate and useful. The 
general interest at present excited upon the 
subject to which Mr. Sturgeon's work re- 
lates, will probably attract attention to it. 



THE LORD CHANCELLOR'S SPEECH 
ON CHANCERY REFORM. 

TAXATION OF ATTOaNEY*S COSTS AND QEATUl- 
TIES TO MASTEBS' CLEBKS. 



To the Editor of the Legal Observer. 

Sir, 
In your Monthly Record of Jiiriaprudence 



for FebruBr3r*, the Lord Chancellor Is re» 
ported to have said, that on the Master's 
clerk falls the delicate and difficult operas 
tion of taxing the bill of costs of die at- 
torney who has paid him the money, — of 
course, on account of using expedition for 
his client. And the Lord Chancellor then 
proceeded tosay : -^ 

'^ Your Lordships now begin to see the light 
thrown on these transactions. The judicious 
clerk has received from the solicitor, a very 
worthy man, and one who, it will be perceived, 
knows how to invest his capital to advantage, 
the sum of 50/. of expedition money on account 
of the interests of tbe client ; and then, when it 
comes to the turn of the judicious man, he re- 
pays this sum, with interest, to the worthy man, 
^^ and passes lightly over some lOO/. of his bill, 
whicn he might not otherwise be disposed to 
tax with so much lenity. It will be seen, there- 
fore, that the worthy and the judicious man both 
thrive by this means in their separate calling, 
and that the worthy man's seeds produce a most 
excellent and abundant harvest ; and the better, 
perhaps, as he does not pay as others for his 
seed." 

Now, Sur, whether this was really uttered 
in the House of Lords, or whether your 
reporter has succeeded in a happy imita- 
tion of the vivacious and sarcastic way in 
which his Lordship is accustomed to ex- 
press himself, I know not ; but I can assure 
you the facts do not bear out either your 
reporter or hb Lordship. 

It is true tlmt the bill of the *' worthy 
man" is left at the Master's Office, where 
copies are made for all the worthy men 
concerned, including the worthy man him- 
self, and numerous warrants to tax are is- 
sued ; but the taxation is effiscted by the 
clerhs in Court for the several parties ; and 
in case of any diffisrence of opinion, the 
Master himself, and not his clerk, << the 
judicious man,'' decides the question. The 
clerks in Court follow the established rules 
of allowance, and being concerned for hos- 
tile parties, there can be no fear of col- 
lusion. 

Nay, further, if the case were precisely 
as represented in the report of the speech, 
the '< judicious" man might safely be 
trusted ; for his supposed partiality to one 
<' worthy'' roan (the solicitor for the plain- 
tiff) is neutralized by the like partiality for 
the other worthy man (the sohcitor for the 
defendant), and who, in the same or in 
some other cause, has paid the accustomed 
gratuity. 

Agam, the temptation to the worthy 
man to sow these seeds of corruption is 
very powerfully checked by the consider- 
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atloit dflit ft win be a long time before he 
can reap the harvest, and in many instances 
it is blighted altogether ; for the costs of 
solicitors are not always paid — the Amd 
in dispute sometimes falls short -^ after 
years of delay, the payment is frequently 
no more than a return of the money ad- 
vanced and ordinary interest, and sometimes 
the means of remuneration fail entirely. 

Trusting you will find room' for this cor- 
rection of your Monthly Record, 

I am, Sir, 
Your humble servant, 

A. A. 

March 8. 1831. 



INCENDIARIES. — REMEDY AGAINST 

THE HUNDRED. 

To the EdUor of the Legal Observer. 
Sir. 

. The letter of your correspondent in p. S67., 
gives me an opportunity of correcting an error 
committed in the communication I forwarded 
to you (p. 141.}; viz. after referring to the acts 
of 7 & 8 Geo, 4. c. S7. & 31. 1 wrote as follows: 
** consequently there is now no remedy what- 
ever against the hundred, ftc." whereas it b 
printed, ^ consequently there is no eummarv 
remedy whatever against the Hundred, &c. 
This alteration, you will observe, makes a ni»> 
terial difierencet: my proposition being, tba 
he acts of 9 Geo. 1. c.28. (the Black Actj and 
3 Geo. 4. c. 33. having both been repealea, and 
the provisions of such acts referred to not being 
re-enacted by the 7 & R Geo. 4. c. 31 ., there cer. 
tainly is not at the present moment any remedy 
against the hundr^ either in a summary way 
or otherwise, for persons suffering from mceo-* 
diaries. 

I was perfectly aware of the facts of the case 
in 9 B. & C. 134. alluded to by your correspond- 
ent, the decision in which case I did not at- 
tempt to question ; and my only object in no- 
ticing it was to call the attention of our branch 
of the pro- fession to the repeal of the act, on 
the constroctioa of which the case turned. I 
considered it necessary to notice the case cited 
from the following title of the act of 7 & 8 
Geo. 4. c. 3Uviz. *^ An Act for cotuolidaHng 
and amending the Laws in England relative to 
Remedies against the Hundred ;** and it appeared 
to me that, on re ading the above case with a 
knowledge of the lasi mentioned act having 
passed, but without a particular perusal of it and 
a reference to the several acts before noticed, 
many persons were likely to be misled in their 
genersj idea of the law on this subject, as you 
.must be aware that few profes^onal men in 
active practice caospare the time to compare 
different clauses in acts of parliament of this 
nature, unless with a view to a case in which 
tbeyare immediately concerned. 

The 8th section of the 7 & 8 Geo. 4. c. 31. 
noticed by your correspondent, does not affect 
my statement of the law in the case of incen- 
diaries, as the act relates solely to damage done 
by riolen. In addition to what I .have stated in 



iny former communication on the sobjeet oftMi 
liu^ mentioned statute, I beg to point cot to the 
attention of your readers, sections 4. & 8. of the 
concurrent act of the 7 & 8 Geo. 4. c 30. which 
seem completely to confirm the construction I 
put upon the statute of the same session, c. 31. 
in cases of threshing and other agricoltuni ma- 
chines not fixed in a building and destroved bj 
rioten: I should however observe, that under the 
concluding words of the Sd section of the 7 & 8 
Geo. 4. c. 31. it seems probable that a party 
suffering, might recover where a threshing or 
other agricultural machine is fixed in a building, 
and the buildins and machine are destroyed to> 
gether. Your obedient servant, 

A. B. 
Gray's Inn, March 1. 1831. 



Sir, 



STAMP LAWS. 



Having read in the Legol Observer of last 
week, a letter on the sjibject of the bill about to 
be laid before the House for the purpose of alter- 
ing the laws relating to stamps, suggesting the 
insertion of a clause in the new act, which he 
flatters himself may be of material service to the 
public at large, to the effect that ''the solicitor 
of stamps be bound, on the tender of any en- 
grossment or writing, to make a memorandum 
on the mar^n, of the amount of the stamp pro- 
per to be affixed; that such memorandum be sn 
indemnity to all parties interested in such instru- 
ment for the accuracy of the stamp; and that for 
such memorandum the solicitor be entitled to 
6«. sd. as his remuneration;*' I would beg to ask, 
through the medium of your valuable and itsdiii 
miscelliiny, whether the probability would not 
be great, in the event of the solicitor not duly 
considering the nature' of the engrossment or 
instrument tendered for such m^oranduro, or 
he having considered it, and entertaining a 
doubt on the amount of stamp proper to be 
affixed, that he should affix a stamp in amount 
more than sufficient for the validity of the same, 
and consequently incur an additional expense, 
and thereby increase instead of remedying the 
evil already so much complained of. 

I am. Sir, 
Your obedient servant, 
'2. Inner Temple-Lane, F. I. H. 

Feb. 28. 1831. 



SUPERIOR COURTS. 



LORD CHANCELLORS COURT. 
INJUNCTION. — COFYaiOUT. 

In this case an author had stipulated with 
the defendant, a printer, that he should print 
a certain number of a work, being a Greek 
Lexicon, and that each copy should be sold at 
a certain specified sum. The defendant, not- 



withstanding thb stipulation, had sold, and 
selling, the copies at a higher price than was 
agreed upon. 

Mr. Wright moved for an injunction to re- 
strain the defendant from so aoing, and sup- 
ported his application by an affidavit of these 
circumstances. 



Sttperior Cowrit. 
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The Lord Chane^or at fint refuted to graot 
an iojuocdoo, thinking that the plaintiff had a 
sufficient remedy for the injury he had sus- 
tained by an action at law ; but consented to 
hear the case further on notice being given on 
the other side. Domneghan ▼. Dwc. L. C. 

Feb. 26. 

viceh;hancbllor*s court. 

CANAL. -~ aAILROAD. 

This was a bill filed by the plaintiff for the 
purpose of restraining the defendants from 
making application to parliament for a bill to 
convert the Manchester, Bolton, and Bury 
canal into a rail-road. A similar bill had been 
filed, in which a Mr. Cunliffe, the law clerk of 
the compan}', was plaintifl; and an injunction 
agunst tne defendants had then been granted. 
The company had since, to avoid legal proceed- 
ings, bought the shares that had belonged to 
that gentleman ; but the plaintiff^ being also a 
sharenolder, had, while the subject was before 
parliament, filed his bill in order to prevent the 
prbposed conversion, to which the defendants 
nad demurred. 

The Vice-'ChanecUor smd it was not necessarv to 
advert to what had taken place before him wnen 
the injunction was granted, because, supposing 
that he had since completely changed his opi- 
nion, it would not in the slightest degree afiect 
the present question. The question now was, 
whether, upon the plaintiff's own showing, 
there ought to be any relfef administered ? The 
bill, after the usual preliminary matter in such 
cases, praved that tne defendants mieht be re- 
strained from employing the funds ofthe com- 
pany, in any way, towaras eflfecting the proposed 
conversion. It was obvious that the Court was 
bound to restrain the parties from applying the 
funds of the company to purposes essentially 
opposed to the original provisions of the act of 
parliament. — His Honour was, therefore, of 
opinion, that the demurrer should be over- 
ruled. Maudsley v. Manchester Canal Com^ 
pantf, V. C. Feb. 83. 1891. 

ROLLS COURT. 

JUOOMBMT. 

In this case the defendant was entitled, under 
a willy to an annuity, to her separate use for her 
life, charged upon rod estate. Having become 
thus entitled, she, along with her husband, for a 
valuable consideration conveyed and assigned 
her interest to the plaintiff. At this time, the 
ffift being to her separate use, she was entitled 
in equity to the wnole beneficial interest, and 
had power by the rules of the Court to dis- 
pose of it. The husband, taking the legal inter- 
est in her right, was entitled to it for the joint 
lives of her and himself. He died, and the 
legal interest accrued to her ; and she insisted 
that the assignment of the equitable interest 
which she had assigned to the plaintiff, ceased, 
at her husband's death, to operate in his favour. 

The Matter ofthe Rotts was of opinion, how- 
ever, that, this contract having been for a valu- 
able consideration, aheoould not be relieved from 
the assignment of the equitable interest, which 
was made at a time when she had power to dis- 
pose of iL— The plaintiff is therefore entitled to 



the relief he sedks. M^^or r. LamUr^. U.B. 
Feb. 84. 

. COURT OF kino's BBNCH« 
STATUTE or LIMITATIONS. 

Assumpsit for goods sold and delivered. Plea, 
the general issue and statute of limitations. Re- 
plication, that the defendant was, at the time the 
credit expired, beyond seas. 

The defendant, Mr. Thomas Turton, was a 
barrister, and had long practised in the East 
Indies. The plaintifis, Messrs. Rundell and 
Bridge, were silversmiths. Their demand u|)O0 
him was for plate furnished at different times 
before he went to India, during the years 
1819, 1320, and 1821. It was sold at twelve 
months' credit, and the defendant was to remit 
the money from India. Letters were written to 
him demanding payment, and no answer was re- 
turned. In September, 1829, he returned to 
England ; and in April following, the plaintiffi' 
clerk waited on him with a copy of their bilf, 
amounting to 95/. 6t, Sd,, with interest at five 
per cent, from the expiration ofthe twelve months* 
credit. The bill not being paid, the present 
action Wa& broiieht. It was proved that the de- 
fendant went to India on the 4th of August, 1822, 
and returned to England in September, 1829. 

Sir Jantes Scarlett submitted, upon this evi- 
dence, that the plaintifis must be nonsuited. The 
last item in the bill was dated the 2d of August, 
1821. The twelve months' credit, therefore, ex- 
pired on the 2d of August, 1822. This fact dis- 
proved the allegation m the replication, that the 
defendant was beyond seas at the time the credit 
expired, for it appeared he did not leave Eng- 
land till the 4th of August, 1822. 

iAr Gumey^ for the plaintifis, admitted the. 
objection was good. Plaintifis nonsuited. — 
Bridge and another v. TW/on. Sit. after H.T. 

1831. K.B. 

paoMissoar note, bill of xxchange — mot 

NEGOTIABLE. 

Assumpsit to recover 102/. 16«. Id, due upon 
a promissory note and a bill of exchange. 

The note and bill had been given to Messrs. 
Key, Brothers, and Son, by Messrs. T. and J. All- 
man, in the years 1823 and 1824. The note 
was for 97/. 2«. id» at thirty months after date, 
and the bill for SQL at twenty-four months. 
Nfessrs. Key and Co. endorsed them over to Mr- 
Webber, one of tlieir creditors. Their affiurs 
becoming embarrassed, they applied to their cre- 
ditors for time, and an arrangement was made 
for payment of their debts by instalments at five 
shilun^ in the pound. Mr Webber made no 
objection to receiving his debt by instalments, 
but be refused to execute the deed which the 
other creditors had, and the note and bill of 
Messrs. All man remained in his hands. Messrs. 
AUroan also made an arrangement with their cre- 
ditors to pay instalments at the rate of 2s. 6d, in 
the pound The^ paid three instalments upon 
the note and bill in the hands of Mr. Webber. 
On the 3d of January, 1828, there remained a 
balance due upon those two instruments of 
102/. 16#. !</•, which sum was made up hf Mr. 
Tilleard, an » attorney, a friend and relation to 
Messrs. AUman. The object of that payment 
lyas stated at the time to be to release Messia- 
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Allman fW>m tbdr HriiiScy to Mr. Webber, Mr. 
Tilleard cUdnring at the time a right to recover 
the amoont from Messrs. Key's estate. He 
then endorsed it to the present plaintiiT. The 
present action was therefore brought to recover 
the 102/. 16«. I cf. which he had advanced. 

Gwmey and KeUyj, for the defendants, sub- 
mitted, that the plaintiff Graves had no Iwnu 
standi. He sued upon a note of hand and bill of 
exchange, which the declaration alleged had 
been endorsed to him according to the custom 
of merchants; but how could any instrument of 
this description be endorsed to him, or to any' 
other person, after it had been satisfied ? The 
whole of the money having been paid upon 
these two instruments, neither Mr.'Hlleard, who 
paid the money, nor Mr. Graves, to whom he 
subsequently endorsed the note and bill, could 
have a right of action upon them against any of 
the parties. Having been paid, they were no 
longer negotiable instruments, and could not be 
transferred from hand to band acoMifing to the 
custom of merchants. 

Sir Jamet Semrktt and D. PoUock contended. 
fiMT the plaintifl^ that the payment bv Mr. Tilleard 
was distinguishable from that or an ordinary 
payment in discharge of a note or bill.^ Here, 
the payment had not been made in extinguish- 
ment of the instruments, it had not been made ou 
account of Messrs. Allman, or with their money; 
but expressly with a view to st^d in the shoes 
of Mr. Webber, and to have a right of recover- 
ing against Messrs. Key or their estate. This 
was the avowed object, and it had been ex- 
pressly stated and understood by, Mr. Key at the 
time. The instruments were, therefore, still 
alive, and Mr. Tilleard had consequently a right 
to endorse them to whom he pleased. 

Lord Yentcrden C.J. said he was clearly of 
opinion that the negotiable character of the in- 
struments was destroyed by the course which 
had been adopted, and that consequently the 
plaintiff could not recover. Plaintiff nonsuited. 
— Gravei v. Key and another. Sit. after^H. T. 
18J1. K. B. 



BANKRUPT. — ASSIGNEES. — LIEN. — BEGISTRT. 

» 

In an action by the assignees of Geoi^e Pound, 
a bankrupt, to recover a sum of 1 14/. 7«. 6^., the 
following circumstance appeared : —Pound, who 
was formerly a builder residing in the neigh* 
bourhood of the New North Koad, had had 
dealings with the defendant, a builder in Drury 
Lane, prior to the year 1887. In that year, 
having agreed to enter into a speculation in some 
houses, they purchased at tlie Auction Mart 
several leasehold and copyhold houses for 1000/. 
The money was advanced by the defendant. 
Pound was to pay him a moiety, and they were 
to be equally interested in the property, holding 
it as tenants in common. A conveyance having 
been made in their joint names, the deeds were 
deposited in the hands of the attorney, to be 
holden by him until Pound should have paid 
his moiety of the purchase money. Pound had 
been employed in building the Brunswick The- 
atre, and had invested the greater part of his 
caoital in that work. At the time the theatre 
fell down, the proprietors were indebted to him 



In between 4000/. and 5000/. He at that time 
owed the defendant 1200/. or 1300/., including 
his moiety of the purchase mon^ for the houses; 
and having no means of satisfying his debt, he 
made an assignment of his interest in the houses 
to the defeodant in consideration of 550/. The 
assignment was dated March 31st, 1828. • On 
January 8th, 1829, a commission of bankrupt 
was taken out against him. The defendant hsd, 
ttnce the assignment, received the rents of the 
houses, amounting to 228/. 15f.; a moiety of 
which sum, ^. 1 1 4/. 7«. 6(/., the plainti^ the assig- 
nees, now sought to recover, 1st, on the grouiKi 
that the assignment was a fraudulent preference 
to the defendant, in contemplation of the bank- 
ruptcy ; 2dly, that the transaction was usurious, 
the consideration being the satisfaction f>ro/aii^o 
of a bill of exchange for 600/., which the de- 
fendant had discounted for the bankrupt at more 
than the legal rate of interest; 3diy, thai the 
aMignment bad not been registered in Middlesex, 
pursuant to the statute of 7 Ann. c. 20. s. 1 . ' 

Sir James Scarlett, for the defendant, sub- 
mitted, that as the title deeds and conveyance 
to the bankrupt and the defendant had been 
lodged in the hands of the attorney, to be 
held by him, on behalf of the defendant, until- 
the bimkrupt's moiety of the money should 
be paid, the defendant had, independently of 
the assignment to him, an equitable lien on the 
bankrupt's moiety, and was entitled to retain it 
until the moiety of the purchase money which 
he had advanced on the bankrupt's account 
should be paid. If the plain tiffi, toe assignees, 
had wished to remove the equitable lien, they 
should have paid or tendered the moiety of the 
purchase money. 

Lord Tenterden C.J. concurred in this view 
of the case, and directed a nonsuit ; giving leave 
to Mr. Camfhell to move upon the point as to 
the registration. Plain tifis nonsuited. — Sump* 
ter and others v. Cooper, Sit. after H.T. 1831. 
K.B. 

EJECTMENT. 

HoU moved for judgment against the casual 
ejector. The only difficulty in serving the de- 
claration was on those premises, of whjch the 
Manchester Railway Company was in uossession. 
The service there was on their book-xeeper, on 
a part of the premises which he occupied, and 
where he slept. 

Parke J. That will do. Rule absolute. — 
Doe v. Roe. H.T. 1851. K.B. 



BAIL IN ERROR. 

Lee applied for further time to put in bail in 
error, on the ground that the original bail had 
been alarmed by the defendant in error, and 
therefore would not become bail. 

Parke J. refused to allow ftirther time, unless 
some error on the record was shown, and the 
amount of the judgment deposited in the hands 
of the Master. — Anonymous, H . T. 1 83 1 . K. B. 

COURT OV COMMON FLEAS. 
CHAMPSETY. * 

In an action of covenant on a deed, by which 
the defendant contracted, in consideration of 
the plaintiff andertaking to use his best exertioDs^ 
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QUERIES. 

1 . A party is arrested, and justifies bail, by the 
name of A. B. C. He afterwards pleads infancy 
in the name o^A, D. C, bued by the name A* B. C, 
Qtuere, — Can this plea be set aside? or what 
remedy has the plaintiff to correct the irrc^« 
larity? G. 

S. A. and B. are English subjects. They go 



and influence to procure evidence, whereby the \ 
defendant would be enabled to recover a lar^e i 
sum of money, that he would pay to the plaintiff 
. one eighth share of the sum so recovered. It 
appeared that the plaintiff fulfilled his part of 
the contract, and the defendant recovered 
14,000/. Defendant refused to pay the stipulated 
share to the plaintiff, and the present action was 
brought. The defendant demurred, on the 
ground that the contract was void for champerty. 
After argument 

T\ndai C. J. pronounced the judgment of the 
court. His Lordship reviewed the law of main- 
tenance and champerty, as laid down in the 
books ; and then expressed his opinion that the 
contract in the present case clearly amounted to 
the offence of cnamperty. It was a contract for 
the purchase of an interest in a Jawsuit ; for 
although the plaintiff had not stipulated to pav 
money for such interest, he had done that whicn 
was still more calculated to prevent the admi- 
nistration of justice, namely, stipulated to pro- 
cure evidence to support that claim, in the issue 
of which he was to have in return, for the pro- 
curing of such evidence, an interest to the 
amount of one eighth of the sum recovered. The 
contract was manifestly illegal, and therefore 
altogether void. Judgment for the defendant. 
Sianiey v. Jones. H« T. 1831. C T. 

EXCHEQUER OF FLEAS. 
JUSTICATION OP BAIL. 

In Hilary Term last, the following rule was 
made in this Court, which we insert verba" 
' tiniy as some misapprehension has occurred re- 
garding it. It will be observed that it applies 
only to justification of bail in term time. 

** Whereas by a rule of this honourable Court, 
made in- Michaelmas Term last past, it was 
ordered. That thereafter all special bail should 
. be justified before a Baron at chambers as well 
in terra as in vacation. And whereas it is expe- 
dient to repeal so much of the said rule as re* 
lates to the justification of bail in term time. 

^ It is therefore ordered. That from and after 
the present term, the justification of bail in term 
time shall (unless by consent) take place as 
heretofore in open Court, and that the justifica- 
tion of bail before a Baron at chambers shall be 
confined to cases of carueni and to justification 
in vacation** ^_ 

Ebratum. — In the cm^'o^ Smptca v. Jonet^ 
p. S85, for ** until she should attain the age of 
twenty-one, or marry under that age," read ^' to 
be assigned to her on attaining the age of twenty- 
one, or marrying under that age." 



MINOR CORRESPONDENCE. 



to the United States, and are married at New 
York. In consequence of quarrels, they are 
there divorced. Is B. entitled to dower of her 
husband's estates ija England ? 

3. C and D, are married in England, and are 
divorced in Scotland. Are they, by that divorce, 
at liberty to marry again? or would either 
party» in case of a second marriage, be liable to 
an indictment for bigamy? I must observe that 
C. is an Englishman, D. a Scotchwoman. 

4. What is the law with respect to pawned 
goods being destroved by firer whether the 
pawnee is liable to the pawner for the diflirrence 
between the value of tne pawn and the amount 
of the sum lent thereon and the interest, or 
should the pawner insure the articles against 
such an occurrence? 



AN8WBR8 TO QOBBIES. 

A similar case to the " Query " in this week's 
Number (page 256.) of the Legal Observer was 
decided in the King's Bench last term; where it 
was holden that A., who rented a house as a 
mnary in parish J?., but always resided with his 
family in parish C, was not liable to the paro- 
chial rates for parish B.; and it was observed, that 
rates were payable by occupiers, but A. did not 
occupy, altnough he held. ' C. P. F. 

*^* Our correspondent should favour us with 
the name of the case; and. if reported, refier to 
the authority. 

In answer to the query in No. 18, page S88. 1 
submit that there cannot, techmcat/y speaking, 
be two sets of' bail in the same cause for the 
same defendant, s The defendant is said to be 
*' de&vered to bail, on a cepi corpus, to A. B, 
and CD,;'* he cannot, therefore, be delivered like- 
wise to £, F, and G. H. Putting in bail being 
the act of the Court itself (l Tidd, ch. 12.), the 
Court cannot be imagined to have committed 
such an error. One of the bail pieces musjt, there- 
fore, be a nullity ; and wJnch of them it is, depends, 
I think, on the question which was first filed ? 

F.G. 



In answer to the quervof I.N. p.288,as to whe- 
ther anattachment would lie against the sheriff or 
an assignment of bail bond taken, for the reasons 
mentioned by him in pa^ 288. in your last Num- 
ber, I beg to say that, m my opinion, the plain- 
tiff's attorney could not attach the sheri£^ or take 
an assignment of the bond, until he had entered 
an exception to each set of bail put in for the 
defendant, and have r^ularly given notice of 
such exception to the defendant's attorneys; for 
the very ^ound of the application for an attach- 
ment against a sheriff^ or an action upon the 
bond, would be, that there had been no bail 
a^ve put in, or that it had been put in, but not 
perfected ; and how could this be said when there 
were two sets ? and by the plaintiff's attorney 
excepting to one set only, he would dearly admit 
the sufficiency of the other, and consequently 
that set would be perfect until an exception 
should be entered thereto ; and if he allow the 
time to elapse» vis. twenty days, before he enter 
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nich exception, they would be coniidered as 
justified, &nd an exception entered aflcrwards 
would be of no eflect. 
New Inn, March 7. 1851. 



MISCELLANEA. 



LAW AND POPULAR FEELING. 

The law,, in all yidsritudes of governnient, 
fluctuations of pasuons, or flights ofenthusiasm, 
will preserve a steady undeviating course: it 
will not bend to the uncertain ijnshes, imagina- 
tions^ and wanton tempers of men. To use the 
words of a great and worthy man, I mean Al- 
gernon Kdney, who, from his earliest infancy, 
sought a tranquil retirement under the shadow 
of the tree of liberty, with his tongue, his pen, 
and his sword ; ^ The law." savs he, '* no pas- 
sion can disturb : it is void of desire and fear, 
lust and anger ; it is mens nne ajfectu, written 
reason ; retaining some measure of the divine 
perfection. It does not enjoin that which pleases 
a weak, frail man, but, without any regard to 
persons, commands that which is good, and pu- 
nishes evil in all, whether rich or poor, high or 
low. It is deaf, inexorable, inflexible. Yes : on 
the one hand, it is inexorable to the cries and 
lamentations of the prisoners ; on the other, it 
is deaf, deaf as an adder, to the clamours of the 
populace.'*— ^rowi a speech 6y President John 
Adams* 



STATS OP THE LAW IN SARDINIA. 

In the provinces, justice is distributed by the 
prefects, whose functions seem to correspond in 
many respects with those of the Scottish sheriff. 
When env particular case occurs, in which the 
King considers it expedient to appoint a Judge of 
the supreme Court m the capital, on purpose to 
try the cause on the spot, wherever this extra- 
ordinary Justiciary passes, the provincial Courts 
of justice are silent, and supmeded by his pre- 
sence. There are no periodical circuits of the 

justices. 

• • • • 

The Judges receive a small stipend from the 
King, upon which they cannot subsist. They 
are allowed also a certain sum for each award 
that they deliver, which has the eficct of making 
them greedy of jurisdiction, and interested in 
promotiDg revisions. The administration of jus- 
tice 'is in consequence precarious, and gifls to 
the Judges are of powenul advocacy. 

GaU*s Voyages and Travels. 



LEGAL BENEFITS OP UlSCOURSE. 

He used constantly the commons in the hall 
at noons and nights, and fell into the way of 
puttinff cases (as they call it), which much im- 
proved him ; and he was very good at it, beinc 
of a ready apprehension, a nice, distinguishec^ 
and prompt speaker. He used to say, that no 
one could be a good lawyer that was not a put- 
case. Reading goes off with some cloud, but 
discourse makes all notions limpid and just ; for 



in speaking, a man is his own auditor (if he had 
no others at hand), to correct himself. Besides, 
there are diversities of opinions and contentions 
in reasoning which excite thoughts that other- 
wise would never have risen. And mistakes al- 
most incredible to the mistaker being observed, 
cause a recurrence for surety to the authorities, 
where an inspection convinceth, and withal cor- 
rects the faulty assurance some will have in a 

mere memory. .• He was most sensible 

of the benefits of discourse, which I mentioned 
before ; for I have observed him oflen sa>'ing that, 
after his day's reading (as in London if he had the 
opportunity), at his night's congress with hb fiiends 
either at commons or over a chop, whatever the 
subject was,be made it the suliject of his discourse 
in the company ; ^ for," said he, *' I read many 
things which I am sensible I forcet, but I found 
withal this — if I had once talked over what I had 
read, I never forgot that." This agrees with a 
direction to a student said to have come from the 
Eari of Nottingham, ** that he should study all the 
morning, and talk fdl the afternoon ;*' because a 
ready speech (if it be not nature's gifl) is ac* 
quirabie only by practice, and is very necessaiy 
for a bar practiser. I remember that after the 
fire in the Temple * it was considered whether 
the old cloister walks should be rebuilt or rather 
improved into chambers; which latter had been for 
the benefit of the Middle Temple. But in regard 
it could not be done without the consent of the 
Inner House, the Masters of the Middle House 
waited upon Mr. Attorney Finch, to desire the 
concurrence of his society, upon a proposition 
of some benefit to be thrown in on that side. 
But Mr. Attorney would by no means nve way 
to it, and reproved the Middle Templars very 
wittily and eloquently upon the subject of 
students walking in evenings there, and putting 
cases ; *' which," he said, " was done in his 
time, as mean and low as the buildings were then, 
however it comes," said he, " that such a bene- 
fit to students is now made so little account of." 
And thereupon the cloisters, by the order and 
disposition of Sir Christopher Wren, were built 
as they now stand. And agreeable to this, Ser- 
jeant Maynard, the best old book-lawyer in his 
time, used to say that the law was *' ars habia- 
tiva,*' which humoursomely enough declares the 
advantage that discoursing brings to the students 
of the law. And certainly, above all things, the 
act of prompt speaking is to be ailtivated, as 
far as may be, according to the aptest roles of 
oratory, because it wonderfully sets off a bar 
practiser. And many by that very talent, uncul- 
tivated, and owing to pure nature, have suc- 
ceeded beyond others much more learned 

He was sJso an attendant (as well as an exer- 
ciser) at the ordinary moots in the Middle Tem- 
ple and at New Inn; whereof the former is the 
superior, and governs the exercises ; and took 
notes. In those days the moots were very care- 
fully performed. — North's lAfe of Lord GuMford^ 
ed. 1886, vol. i. p. 19. 3S. 

* The brick buildinss in the Temple are said 
to have put a stop to uie fire of London in that 
quarter, though many of them were consumed, 
and the confi^ratien reached the church. 
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NEW BANKRUPTCY COURT. 

THE NKW BILL A8 AMENDED IN COMMITTEE. 

We now hasten to redeem our pledge 
on the subject of the new bill for altering 
the administration of the lav relating to 
bankruptcy. We have, from time to time*, 
in our late Numbers, given our earnest 
consideration to the important measures 
for the reform of our law, introduced bj 
the jwesent Lord Chancellor. Agreeing 
most cordially in the principles on which 
they are founded, and in most of the great 
alterations they are intended to effect, and 
wishing sincerely that they may soon pass 
into laws, we think wc shall be able best to 
serve the cailse of law reform, by rigidly 
examining the bills while they are in 
progress through parliament, and freely 
pointing out their errors and omissions. 

This we intend to do, not only in the 
present instance, but in all others, we trust, 
not captiously, but with the prudence and 
caution of practical men. We shall be 
most happy to facilitate all measures in- 
tended to remedy the abuses in our pre- 
sent system. We have proposed, and we 
shall continue to propose, such measures, 
as are in our opinion calculated to effect 
this desired end ; but we shall most care- 
fully examine all plans, and proposals of 
this nature, endeavouring, if possible, to 
avoid both a heedless or inconsiderate 
craving for innovation, and a bigoted or 
prejudiced love of existing institutions. 

We have thus ventured a short exposi- 
tion of our general principles; and we 
shall now proceed to the consideration of 
the measure which has suggested them. 
We had perused the original bill with 
great attention ; and as we understood the 
Lord Chancellor was not entirely satisfied 
with it as it stood, we had the less hesita- 

* See ante^ pp. ^25. 254. 857. 273. 284. 

vo.xx. 



tion in pointing out its defects. We had 
just completed our observations, having pro« 
ceeded through the bill section by section, 
when a copy of a new bill, 3if^et from the 
press, '^ as amended in committee,** was 
put into our hands. Vfe then learned that 
it had been read a second time, and that 
the Lords had gone into committee on it 
projbrmdf for the purpose of enabling the 
Lord Chancellor to introduce his alter- 
ations ; for we were quite correct in our 
informationt, that the Lord Chancellor was 
not satisfied with it as originally drawn. 

We now therefore proceed to mention 
the alterations made in the bill, having had 
the advantage of hearing the eloquent 
commentary on some of them, delivered 
by the Lord Chancellor on Monday last. 
Ine alterations are of some importance; 
and we hope we shiCU be able, in the space 
which we can afford, to make them intelli- 
gible to our readers, if they will take into 
their hands the original bill X t t^<^ ^® 
have the gratification «of finding that the 
clauses which we had marked for alter- 
ation, are those which have been remo- 
delled. Many of the sections have been 
transposed ; we shall, however^ only give 
the new provisions. 

By the original bill, a barrister of ten 
years^ standing might be made the chief 
judge in bankruptcy; and three other 
persons, being serfeanis at law, or barristers 
of not less than ten years* standing, might 
be appointed the senior judges of the 
court. Thus, as it stood, it would huve 
been impossible to appoint a seijeant to 
theoflSce of chief judge, although he mi^ht 
be the most proper person for the situation. 
By the present bill a Serjeant may be ap- 
pointed. 



t 
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See ante, p. 291. 

See a copy of it in the Monthly Bticord for 
February, p. 68. 

Cc 
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The appointment of the officers of the 
new court, '* registrar, two deputy registrars 
and seven chief clerks,'* is given to the 
King, and not to the Lord Chancellor. 

Perhaps, it is meant these subordinate 
officers should be appointed by the judges 
of the new court, inasmuch as it would 
seem more advantageous that the capa- 
bilities of the officers should be known to 
the judges. 

The only important new clauses are as 
follow : — 

Provision is made for all the six junior 
Judges having separate courts. 

*' And be it enacted, that the six Junior Judges 
may be formed into subdivision courts, for hear- 
ing and determining the matters and things, and 
for making the examinations herein set forth ; 
and that uie said courts may be composed of 
such number of judges, and shall sit at such 
times, as may be directed by the rules to be 
made for regulating the practice of the said 
court, and shall sit in public or in private, as they 
shall see fit, unless when it is otherwise specifisd 
in the said rules or in this act.*' 

Power is vested in the new court to 

direct an issue. 

*' And be it enacted, that the like powers as 
are by law vested in any of his majesty's 
courts of record, for issuing process to compel 
the attendance of jurors at the trial of issues by 
jury, and to compel the attendance of witnesses, 
i^haIl be and they are hereby vested in the said 
court of bankruptcy, so far as the same may be 
necessary for the trial of any issue authorised 
or directed by this act." 

Provision is made for the appointment of 
official assignees for the country ; and the 
following additional clauses, as to all the 
official assignees, are inserted. 

" And be it enacted, that it shall be lawful for 
the Lord Chancellor, Lord Keeper or Lords 
Commissioners as aforesaid, from time to time 
as any vacancy may occur in the said before- 
mentioned number of London official assignees, 
to choose another of such merchants, brokers, 
or accountants as aforesaid, to fill any vacancy 
so occurring, and also from time to time to 
choose other fit and proper persons, as occasion 
may require, to act as countrv official assignees. 

^ And be it enacted, that all the real and per- 
sonal estate, whether in the United Kingdom of 
Great Britain and Ireland,' or any of the do- 
minions, plantations, or colonies belonging to 
liis majesty, (except copyhold or customary he- 
reditaments, and except such hereditaments as 
are mentioned in the provision hereinafter con- 
tiuned relative to estates tail,) of any trader who 
shall be adjudged a bankrupt, of or to which he 
shall be seised, possessed, or entitled at law or 
in equity^ in possession, remainder, reversion, or 
otherwise, at the time of his becoming a bank- 
rupt, or at any time afterwards, and before he 
shall have obtained his certificate, shall, upon 
such adjudication, and by force and virtue there- 
of, be vested in the official assignee to be named 



in such adjudication, as fully and effectually as 
if such real and personal estate had been con. 
veyed and assigned respectively to such official 
assignee by virtue of the provisions contsdned in 
the said recited act ; ana immediately upon any 
co-assignee or new assignee of such bankrupt's 
real and personal estate being chosen and ap- 
pointed, all the real and personal estate above- 
mentioned sliall, from time to time and as often 
as such co-assignee or new assignee shall be 
chosen or appointed, vest in such co-assignee or 
new assignee, jointly with the existing asagnee, 
or solely, as the case may require, in like man- 
ner in all respects as if such real and personal 
estate had been respectively conveyed and as- 
signed to them or him by virtue of tiie proviaons 
contained in the said recited act; and upon the 
removal of any assignee all his right, title, and 
interest which he shall then have in any of the 
said bankrupt's real or personal estate, hy virtue 
of this act, shall forthwith eease and determine : 
provided always, that in case of the reversal of 
any such adjudication it shall be lawful for the 
court directing such reversal, to order that all 
and every the real and personal estate and ef- 
fects of the said bankrupt which by virtue hereof 
shall have vested in an assignee or assignees, or 
so much thereof as such assignee or assignees 
shall be then seised or possessed of or entitled 
to, shall immediately re-vest in the said bank- 
rupt, and the same shall thereupon, by force and 
virtue of the said order and of this act, re-vest in 
the said bankrupt, as fully and efiectuallj', to all 
intents and purposes whatsoever, as thoi:^hsudi 
adjudication bad never been made. 

"And be it enacted, that the assignees aforesaid 
may, by deed indented and enrolled in one of 
his majesty's courts at Westminster, or in the 
said court of bankruptcy, make sale of and abso- 
lutely convey, for tne benefit of the creditors, 
any lands, tenements, and hereditaments to 
England, Wales, or Ireland, whereof the bank- 
rupt is or At any time before obtaining his certi- 
ficate shall become seised of any estate tail, in 
possession, reversion, or remainder, and whereof 
no reversion or remainder is in the crown, [or] the 
gift or provision of the crown ; and every such 
deed shall be good against the said bankrupt 
and the issue of his body, and against all persoes 
whom the said bankrupt by fine, common reco- 
ver}', or any other means, might cut ofi* or debar 
from any remainder, reversion, or other interest 
in or out of any of the said lands, tenements 
and hereditaments.'' ' 

The three following clauses are also new. 
The last supplies the great omission in the 
bill — that no provision was inserted as ta 
existing business. - 

" And be it enacted, that in all cases of appeal 
under or by virtue of this act to the Lord Chan- 
cellor, Lord Keeper or Lords Commissioners 
aforesaid, such appeal shall be on a special case^ 
to be approved and certified by the Court or 
Judae from whose decision such appeal shall be 
made, and in no other mode whatsoever, except 
the said Lord Chancellor, Lord Keeper, or Lords 
Commissioners aforesaid, shall in any case other- 
wise direct. 
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** And be it enacted, that the said court of 
review and subdivision courts shall in all matters 
hereby referred to their respective jurisdictions, 
have the power of taking the whole op any part 
of the evidence in any case referred to tnem 
either mvA voce on oath swgrn before one of the 
said ten Judges or one of the officers of the said 
court, by virtue of the provision herein-after 
eontaiued, or upon affidavits to be sworn before 
a Master Ordinary or Extraordinary in Chan- 
cery, as the said courts respectively may in any 
case direct, or as the said Lord Chancellor, Lord 
Keeper, or Lords Cotnmissioners aforesaid, may 
from time to time by anv general rule prescribe. 

** And be it enacted, tnat it shall be lawful for 
the said Lord Chancellor, Lord Keeper or Lords 
Commissioners aforesaid, by fiat under his or their 
hand or hands, to appoint one or more of the 
Judges or Commissioners to be appointed by 
virtue of this act to act under anv commission 
of bankrupt already issued, with all such powers 
as are vested in the commissioners named in such 
commission ; and after such fiat shall have been 
granted as aforesaid, all proceedings under every 
commission for which such fiat shall be granted 
shall thenceforth be taken and conducted in all 
respects subject to and conformably with the 
provision* ot this act, and before such Judge or 
Commissioner only ; any thing contained in any 
act or acts of parliament to the contrary not- 
withstanding.'* 

The new bill concludes with three fresh 
clauses of some importance. 

^ And be it enacted, that this act shall be con- 
strued beneficially for creditors; and that nothing 
herein contained shall alter the present practice 
in bankruptcy, except where any such alteration 
IS expressly declared or necessarily consequent ; 
and that it shall extend to aliens, denizens, and 
women, both to make them subject thereto and 
to entitle them to all the benefits given thereby; 
and all powers given to or duties directed to be 
performed by assignees may be exercised and 
shall be performed by one assignee, where only 
one shall have been chosen ; and that wherever 
this statute hath used words importing the sin- 
gular number or the mascnline gender only, yet 
It shall be understood to include several matters 
as well as one matter, and several persons as well 
as one person, and females as well as males, and 
bodies corporate as well as individuals, unless it 
be otherwise specially provided, or there be 
something in the subject or context repugnant 
to such construction; and that this act shall 
not extend either to Scotland or Ireland, except 
where the same are expressly mentioned or re- 
ferred to. 

** And be it ejiacted, that from and after the 
passing of this act no commission of bankrupt 
shall be superseded, nor any fiat annulled, nor 
any adjudicadon reversed, by reason only that 
the commission, fiat, or adjudication has been 
concerted by and between the petitioning cre- 
ditor, his solicitor, or agent, or any of them, save 
and except where any petition to supersede a 
oommission for any such cause shall have been 
already presented and shall be now pending. 

** And be it enacted, that if any assignee of any 
bankrupt's estate shall agree to refer any matter 



in dispute with any party to arbitration In such 
manner as by law tney are empowered to do, 
such agreement of reference may be made a rule 
of the court of bankruptcy by this act consti- 
tuted, and thereupon all such rights and reme- 
dies, duties and liabilities, shall accrue from such 
reference so made a rule of the said court, in 
respect of arbitration and award, and non-per- 
formance of such award, and otherwise howso- 
ever, as by law at present accrue upon any 
submission of reference made a rule of any of 
his majesty's other courts of record." 

On Monday the Lord Chancellor de- 
clared, as we had understood, that com- 
pensation to the commissioners was not a 
necessary part of his plan ; but said, that 
he thought it was unfair and unjust not to 
give it to them. This is, and has always 
been, our own opinion, and we hope that 
the moderate compensation provided by 
the present bill will be granted to them by 
the legislature. 

We presume that the bill now stands in 
the form in which it will pass. We cannot 
refrain, however, from again mentioning our 
only objection to it — the appeal to the 
Lord Chancellor. Lord Wynford, in the 
late debate, also pointed this out, and sug- 
gested an appeal to the Judges of two com- 
mon law courts. 

It is well known that the jurisdiction of 
the Lord Chancellor in bankruptcy is com- 
paratively of modern origin. It was not 
until the commencement of the reign of 
Queen Anne that he had any great au- 
thority, and he did not exercise his present 
important powers until the time of Lord 
Hardwicke. This authority is, in fact, 
founded in a great measure on usurpa- 
tion. This has been fully proved by Mr. 
Cooper. Lord Eldon could never satis- 
factorily explain the nature of the Chan- 
cellor's power. The argument of the anti- 
quity or the jurisdiction, therefore, cannot 
be employed, whatever may be its weight. 

We have stated our reasons for urging 
the entire separation of the jurisdiction in 
bankruptcies from the great seal in a for- 
mer number. We shall now quote the 
opinions of several great statesmen and law- 
yers which coincide with our own ; and if the 
Question could thus be decided, no further 
ciifBculty could remain. 

Sir Samuel Romilly in the second debate 
on the Vice Chancellor's bill, ( 1 1 th February 
1813) said, that if he were called on to 
suggest a remedy for the evil complained 
of, (the arrear in the court of chancery,) 
he should say, that what appeared to him 
the least objectionable mode, would be to 
separate the bankrupt business from that 
of the chancery ; and that he would not 
allow that the decision of the Chancellor in 
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matterg relating te bankruptcy was abso- 
lutely necessary. Men could easily be 
foun^ who were competent to this part of 
the duty ; and in the same debate, Mr. 
Courtenay, the present clerk in parliament, 
expressea a similar opinion. 

But the great body of evidence in favour 
of the separation of this jurisdiction from 
the great seal, is to be found appended to 
the report of the chancery commissioners. 
It here appears that the present Vice 
Chancellor was decidedly in favour df a 
new court, to which all the bankrupt busi- 
ness should be confined. The late Chief 
Baron, Sir William Alexander, thought 
also, that there should be a separate courts 
and that there should be no appeal fVom it. 
Messrs. Cooke and Bickersteth gave similar 
opinions. 

It is proper, however, to observe, that 
Mr. Bell, Mr. Montagu, and Mr. Roupell, 
were of opinion that there should be an 
ultimate appeal to the Chancellor. 

We still hope that this part of the mea- 
sure will receive reconsideration. 



WESTMINSTER HALL AND LORD 
CHANCELLOR BROUGHAM. 



LETTKnS OP A itEIDELBURO STUDENT ON THE 
JUBIDICAL INSTITUTIONS OF OEEAT BRITAIN. 

LETTER I. 

My Dearest Friend, 
I arrived in the Thames last week and 
should have written sooner to you, but 
that I have since tliat time been constantly 
engaged in seeing the most striking won- 
ders of the great city in which I have now 
the good fortune to reside. According to 
my promise, I propose to give you from 
time to time some account of the Juridical 
Institutions of this countryandof the learned 
men who now preside over them. We have 
often attempted together to gain some pre- 
cise intelligence on these subjects; but 
although there is no want of information on 
the earlier history of the English laws, thanks 
to German* industry, you will remember 
that our information as to the present 
state of her institutions remained extremely 
scanty and deficient* I now hope to be 

* The roost learaed work on the Aaglo Saxon 
laws is written by a Gottingen student. It is 
entitled, " Versuch einer Darstellung der Ges- 
chichte des Angelsachsischen Rechts, Von George 
Phillips, Beider Rechte Doctor. Gottingen, 
1825. Nor is this the only work to which we 
are indebted from the same author and other 
Germans on the subject of our laws. Transkb- 
lor. 



able, my dearest Charles, ^ to supply you 
with abundant information on the subject. 
Thanks to my letters I have already made 
the acquaintance of several English advo- 
cates and other eminent persons connected 
with the law, and I am promised by them 
not only ample instruction on this impcrb- 
ant subject, but a personal introdaction to 
most of the great men who now preside 
over the courts and all other persons from 
whom I can obtain the proper information. 

Your heart will rejoice when I tell you 
that I have met the kindest reception from 
those gentlemen to whom I carried intro- 
ductions; and they all declare the utmost 
willingness to serve me and to enable me 
me to prosecute my enquiries with vigour. 
You shall be my judge whether I am suc- 
cessful in them, for I shall detail tliem all 
to you. Instead of filling my letters with 
useless or insignificant descriptions, I shall 
devote them to this interesting subject ; and 
I have the satisfaction of Knowing that 
this will b^ as agreeable to you to read, as 
it will be delightiful for me to write. 

I will forthwith tell you then, my dearest 
friend, my first day's adventures in the 
courts of law in London. Accompanied 
by a friend who Undertook to be my guide, 
I soon approached the great Hall of Justice 
which is called Westminster Hall. It is 
admirably situated for the purpose : being 
close to both Houses of Parliament, and 
the venerable Abbey of the same name. 
I entered Westminster Hall with a certain 
feeling of awe which was greatly heightened 
as I contemplated its majestic propor- 
tions. When the courts are sitting the 
scene which it presents is ektremely lively 
and interesting. It is crowded with per- 
sons whose hasty steps and anxious faces 
show at once that they are no^there as mere 
spectators. In another part of the Hall 
you will see some leading advocate slowly 

Eacing its whole length, his dient following 
is steps and detailing the merits and the 
demerits of his cause. A little further on may 
be observed a group of persons disputing 
some matter with the greatest earnestness; 
on approaching nearer to them you will find 
that tney are the parties in a cause which 
has just been tried and are now fighting the 
batUe over again. The smiling countenance 
and joyful demeanour of those who have 
succeeded are here not attempted to be 
disguised for the victory is too recent not to 
be proclaimed. Distress is also sometimes 
painted on the countenance of those you 
meet ; frequently heightened by the gloom 
occasioned by a positive defeat. West- 
minster Hall, is, indeed a highly interesting 
scene, on more accounts than one. I wiU 



Westminster Bail dhd Lord ChtmosUor Brofugham. 



S09 



▼enture to say from what I have seen, that 
man appears more as lie is within its walls 
than in any other place in London* The 
stake which is here hazarded is so impor- 
tant that the chance of losing it arouses 
iUl the feelings. The scene is so agitating 
that they cannot be concealed^ and they 
frequently burst forth in angry execration 
or tumultuous joy. 

. The courts of equity and of law are all 
oewly built and are ransed on one side of 
the Hall. The other side of the Hall is 
occvmiedby new wooden sheds which great- 
ly offend the eye and suit the general char- 
acter of the building extremely ill. I fancied 
that these sheds, which are made of common 
deal boards, which seem hardly to have 
gone through the process of planing, were 
the temporary sheds erected for the conve- 
nience of the workmen who have been re- 
cently employed in fitting up the courts. 
My friend informed me however, that in 
them. are actually deposited the records of 
the court ! He must purely be mistaken 
in this, however : I cannot believe that these 
miserably hovels can contain such impor- 
tant documents, for it is not credible that 
a great nation should be at an immense 
expense to erect Courts of Justice and give 
avery fiu:ility for the hearing of causes ; 
and should provide no place for the pre- 
servation of their decrees. My friend, 
however, assures me, that this- is positively 
the case. 

The first court at the top of the Hall is 
the High Court of Chancery ; the first in 
dignity and importance in the country. It 
is perhaps the most convenient of the whole, 
but, although light, spacious, and handsome 
has too much of the air of a theatre, and 
is contrasted very disadvantageously with 
the solemnity of the Hall. 

And who do you think presides in this 
great court, my friend ? Tne change is so 
recent that you may not have heard it ; al- 
though report with eagle-wing, has proba- 
bly long ago spread it through Europe. It 
is the well known Henry Brougham who 
here presides. How oflen have we drank 
this name at Prince Karl's * ! How long 
and long continued have been the shouts 
when the health of this great man, to whom 
we looked up as a deliverer from tyranny, 
was proposea ! I remember translating his 
great speech against the Holy Alliance and 
reading it amidst the most enthusiastic 
cheering to the assembled hurschen ! f 
Each brother fervently blessed the eloquent 

* A tavern frequented by the Heidelburg 
Students, 
f Students. 



statesman, and his name was again shouted 
forth with a vehemence sufficient to hurl 
down the remaining fragments of Che 
castle. 

Tliis man, then, is now High Chancellor 
of England. The office is judicial t as well 
as political, and is the most exaltea station 
in the empire. 

When I was told that this was his court, 
I own my dear friend, I could not keep my 
fiselings perfectly composed ; and I entered 
it with tne deepest emotion of reverence. 
It was crowdea with advocates and attor« 
neys, and also with spectators. He sat on 
a bench slightly elevated from the floor ; 
fronted by a desk. He is tall and thin ; and 
his &ce pale and colourless ; his features 
taken separately, might be tliought un- 
pleasing ; but there is something thoughtful 
and commanding in his brow ; there is a 
lustre and variety of expression in his eye ; 
that arrest die attention and are strikingly 
impressive. All his actions and expressions- 
prove to the conviction of him wtio looks 
upon him that he is no ordinary man. He 
is original in all his ideas ; and he enters 
into the business of his court with great 
energy. He seems fully to be aware that 
all eyes are upon him, but at the same time 
he is perfectly careless of it. He is familiar 
almost to vulgarity in some of his phrases^ 
The idea in his mind is frequently expressed 
in language the most homely; butitalwajrs 
conveys the exact meaning which he is de- 
sirous to express, and he seems perfectly'sa^ 
tisfied to prefer sense to sound. He does 
not suffer himself simply to listen to the ad« 
dresses made to him by the advocates. He 
frequently interrupts them, sometimes a 
little impatiently, but never unkindly. He 
has, however, been involved in two or three 
little scents with some of the most eminent 
of the counsel ; but he is so used to wordy 
warfare of a more fearful nature that it 
must be mere child's play to him. He has 
already shown his contempt for useless forms 
and unmeaning ceremonies. It was the 
duty of certain officers to attend him at the 
sitting of the court. This was not only an 
idle form, but diverted the attention of 
these persons from their own duties. The 
present Chancellor, greatly to the scandal 
of the old ladies of his court, has dispensed 
with their attendance entirely. He has 
also directed an extensive enquiry as to the 
present state of the law with a view to re- 
forming its defects, and much benefit to the 
country is expected from it. He has 
hitherto been bold even to rashness in his 



X The Germans merely associate political 
functions with the name of the Chancellor. 
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decisions; he looks stedfastlr into the 
merits of the cause to be decided, and will 
not suffer his judgment to be led awaj by 
authoritative decmrations of what the law 
is ; he enquires into it himself, and if he 
thinks that, either that or the facts of the 
case will authorise a particular decision, he 
will make it; and will fearlessly reverse 
the judgment of the court below, although 
that judgment may have been pronounced 
by a man who has been all his life employed 
in the Courts of Equity. There have been 
many men exalted to the situation of Chan* 
cellor from the courts of common law ; but 
no man so exalted ever showed himself 
so unembarrassed and fully at his ease as 
Lord Brougham. He now exerts all his 
best energies to the duties of his office and 
to diminish the arrears which preceding 
Judges have left. He has already displayed 
great talent and induMry in this point, and 
generally delivers his judgment soon after 
he has heard a cause. He is not therefore 
exposed to the painful task of hearing ap- 
plications from suitors imploring an early 
decision of their case. His great occupa- 
tions in his own court have had an evident 
effect on his labours elsewhere. It is said 
that he has declared, '< he was never more 
at leisure." This however, if he said it, I 
consider a mere ban mot, because if so 
in fact, I am told it ought not to be. His 
time doubtless must be fully occupied. It 
is true that many of his former occupations 
have ceased ; he is no longer the political 
journalist ; he has probably ceased to edit 
scientific brochtirest but he must still find 
enough and more than enough to employ 
him m the multitudinous duties of Lord 
Chancellor ; and if proof were wanting of 
this, it may be found in the few addresses 
which he makes on any other than legal sub- 
jects in the House of Lords. 

On leaving the Lord Chancellor's Court, 
I proceeded with Mr. B., the gentleman 
who had accompanied me, to the other 
courts. On entering one of them we met 

Mr. the well known advocate, to 

whom Mr. B. was known. After the usual 
ceremonies of introduction were over, he 
asked us both to dine with him that day, 
and assured us that we should meet some 
eminent persons in the course of the even- 
ing. We accordingly accepted his invi- 
tation, and met some other barristers at his 
table, and passed a delightful evening ; but 
imagine my joy and surprize, when soon 
after we went up stairs, in came the great 
person whom I have just been describing. 
Lord Brougham and our host were intimate 
at the bar, and his Lordship had waived all 
ceremony, and we thus found him among 



us. Nothing I assure you can be more 
delightful than his society. He is the most 
unassuming as well as intelligent man I ever 
knew. He allows every one to have his 
share in the conversation, to tell his story, 
or add his illustration. He laughs heartily 
and unaffectedly at any thing which is ludi- 
crous, whether said by himself or another. 
He has an infinite nmd of humour and 
anecdote, and is most ready to communi- 
cate them. He has not the slightest shade 
of mystery or pretence about him, he 
seems to have no ill feeling or jealousy, 
and in listening to his conversation, you 
cannot believe that you hear the man who, 
in the Ho\ise of Commons, could hardly 
speak without bitterness or sarcasm; but 
thus he is in private life ; lively, amusing, 
and kind hearted. After cheering and de- 
lighting the whole circle (which was com- 
posed of some other distinguished persons) 
for about an hour, he left us full of admi- 
ration and pleasure. Thus is he in the 
habit of keeping up his old friendships, and 
is the last man to forget any one he for- 
merly knew. You will be able to conceive 
that I soon afterwards left the party, anxious 
not to disturb the feelings which his com- 
pany had occasioned. 

Farewell, my dear friend, you shall soon 
hear acain from your's most heartily and 
sincerely 



LAW REPORTING. 

Reports of Cctws argtied cmd determined in 
the Vice ChanoeUors Court. VpL IL 
Part 4*. By N. Simons, Esq. of Lincoln's 
Inn, Barrister at Law. Clarkes, ISSl. 

Oua readers will probably remember the 
observations which we had occasion to 
make in a recent Number, on the subject 
of law reporting.* We are not inclined to 
abandon the task that we there prescribed to 
ourselves ; and we shall from time to time 
reiterate the objections, which we then made 
to the present system, and occasionally il- 
lustrate our observation by specimens of 
the mode in which reports are "got up." 
To show that we have not formed a hasty 
or inconsiderate opinion of the impropriehr 
of the modem practice we shall shortly ad- 
vert to the former customs in this respect, 
and if we do not entirely approve of them 
we infinitely prefer them to the present 
S3^tem. 

It is well known that at the earliest pe^ 
riod of our legal history, certain persons 

• Sec ante p. J47. 
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were afipointed by the court to report the 
decisions. Chief Baron Gilbert, and Mr. 
Justice Blackstone both inform us that the 
Year Books were thus composed.* Their 
number was limited, and they were at first 
paid by the king as officers of the court.f 
These official reports seem to have been 
discontinued about the beginning of the 
reign of Henry VIII. although they were 
afterwards revived for a short period. J Sub- 
sequently to these official reports, the pro- 
fession had not to depend on tlie spare 
time of any gentleman who might choose 
to give an account of what was passing in 
the courts, but on the notes made by the 
judges themselves. Thus Dyer's Reports 
<x>nsist of the notes made by Sir James 
Dyer himself, and were published after his 
death by his executors. Keilwey's Reports 
were edited by Sergeant Croke, .who was 
afterwards created a judge. Cokes Reports, 
as is generally known, were the reports of 
that most -learned and eminent person him- 
self, and consisted, as he tells us himself, of 
*< cases adjudged upon mature deliberation,"§ 
and he was requested to continue them 
by the king. Hobart's Reports have the 
same authority: they were compiled by 
that able judge. The subsequent reports 
were all more or less of the same character, 
although not of the same authority. They 
all were, or purported to be, notes actually 
made by judges. They were however so 
numerous that in the reign of James II. it 
was thought proper to prohibit the publi- 
cation of la^ books, without the licence of 
tbe Lord Chancellor, the Lord Chief Jus- 
tice, and Chief Baron, or one or more of 
them. This licence appears, with one or 
two exceptions, in all the reports down to 
Douglas ; when the judges refused to grant 
it any longer.|| It became at last indeed 
a mere form, and was therefore useless. 

The new sera of law reporting was 
commenced in 1786, by the reports known 
by the name of the Term Eqwris. From 
this time any person who chooses to em- 
ploy his time in reporting cases, however 
inexperienced and unqualified he may be, 
may, by the assistance of a bookseller, send 
forth his " reports" of the decisions of the 
judges. Now this appears to us manifestly 
absurd and improper. It tends greatly to 
confuse and unsettle the law. There is no 
security for the practitioner. In many cases 



• Hist. Common Pleas, 46. 1 Com. p. 72. 
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he cannot be certain that tlie report is cor- 
rect, and yet he has no power to act con- 
trary to it. It can only bcnullified by the 
court itself. These are, among others, our 
reasons for objecting to the present system. 
We think there should be some persons 
especially appointed to hand down the 
decisions of die court. Every &cil ity should 
be afforded to him and he should devote 
his time entirely to this important duty. 
At present the reporter, although properly 
qualified, may, or may pot be in court : he 
may or may not have it in his power to pro- 
cure all the papers in the cause ; he may or 
may not have the most ample information 
on every thing connected with it ; he may or 
may not be favoured with the judge's notes 
of his judgment ; it is left to accident. The 
most important case of the Term or Sittings 
may thus be imperfectly reported or en- 
tirely omitted. This state of things should 
no longer exist. It is one of those practi- 
cal grievances that may be easily and 
speedily remedied, and we sincerely hope 
that it will be attended to. 

Mr. Simons' reports are, as every one 
knows, in continuation of tliose edited by 
himself and Mr. Stuart. We have always 
considered these last as some of the ablest 
reports of the present day, and we have no 
reason to complain of any falling off in 
them since the whole labour has devolved 
on Mr. Simons. 

Some few of tlie cases are perhaps more 
fully stated than is necessary, as for instance 
the Atiomey' General v.* Malory Sfc, of Car*' 
lisley p. S7^ but they are always well se- 
lected and accurate. We shall notice 
some of the most important decisions in 
this Number, none of which, however, are 
very striking. Most of the cases are on 
points of practice and pleading, which we 
shall not now discuss, but shall pass to 
those which relate to the principles of 
equity. 

The first of these which we shall notice 
is the case of Lear v. Leggett^ p. 4^79., in 
which a testator bequeath^ a certai nsum 
of stock to trustees upon trust for A* for 
life, and after Jhis death in trust for his 
children, and declares that the interest of ^ 
should not be subject to any alienation or 
disposition by sale, mortgage, or otherwise, 
or by anticipation of the receipts ; and if 
he should make or attempt to make any 
alienation of it, then it was limited to other 
persons, — in this case to the children of A* 
— A. became a bankrupt, and the question 
was whether his interest passed to his assig- 
lees, or devolved on his children. The 
Vice Chancellor held, that it passed to his 
assignees, and not to his children, and he 
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Urns dlscittsed tiie former oaiet on the 
point 

^ This b not a case in which I can hold, on 
the words of this proviso, that the limitation over 
took efiect; and it appears to me that the 
cases which have been cited in support of the 
children's claim dp not warrant the argument in 
their favour. 

The words of this will must, as in all cases of 
the like nature, be construed with great strict- 
In Dommet v. Bidjbrd, 6 T. R. 684., the 



annaity on which the question arose was given 
hy reference to the annuity given to the niece. 
There the testator save the said annuity to his 
niece, Anne Irelano, and declared that the same 
should, from time to time, be p^d to herself 
only ; and that a receipt under her hand, and no 
other, should be a sufikrieift discharge for the 
payment thereof; his intent being that the said 
annuity, or any part thereof, should not be 
alienated for the whole term of her life, or for 
any part of the said term ; and that if the same 
should be so alienated the said annuity should 
mmediately cease and determine. The testator 
does not say, thai if the annuity was alienated 
by the act of the party it should cease, therefore 
that is not a case in which the benefit was to go 
over on an act done hy the porlr. The case of 
Cooper r. WyaU, 6 Madd. 482. is totally ditfer- 
ent from the one now before me. The Vice 
Chancellor, In giving judgment, calls in aid his 
eonstruction of the proviso, the mode in which 
tile benefit is given to the nephew, and says, 
here is no gift to the nephew other than a di- 
rection that the payment should be made into 
his proper hands, but not to his assigns, and for 
bis own use and benefit, which expressions ma- 
Imrally import an intention of personal enjoy- 
ventby the nephew, and the exclusion of all who 
attempt to claim throggh him ; and in this sense 
the words ^ his assigns ' will as well comprehend 
the assignees by operation of Uw as the as- 
tiffnees by his own act ; the judgment therefore 
did not rest on the proviso alone, but on the 
proviso taken in connection with the limited 
words of the gift. [His Honour here read the 
part of the will in this case in whfdi the trusts 
were declared, and then proceeded.] No w , here 
is a gtti totally unlike the gifts in Dommet v. 
Bkfford, and Cooper v. JVyatt. The testator 
there directs that the gifl shall not be subject to 
any alienation or disposition by sale, mortgage, 
or otherwise, in any manner whatsoever. Now 
these words alone do not create any forfeiture. 
The testator then declares, that in ca«e his son 
or daughters should charge, or atteotpt to charge, 
affect, or encounter, &c. N^w all these words 
refer to a voluntary act of the party, and point 
at a voluntary alienation ; and I am of opinion 
that no act has been done, in this case, which can 
be said to be a voluntary alienation, or an attempt 
to alienate ; and I must therefore declare that 
the assignees are entitled to the life interest of 
AlexancMr Goudge, the son, in the fund in 
question." 

The next case which we shall present 
to our readers is Hodmn v. Murray^ p. 515. 
which we shall give more fully. 



''The bill prayed that a prooiiasary note for 
SOOOiL, which had l)een given by the plaintiff to 
Rowland Stephenson, and which the latter, after 
it became due, had delivered to the defendant as 
a security for n debt to a greater amount, due 
from him to the defendant might be delivered up 
to be cancelled, and that the defendant m%bt be 
restrained from proceeding in the action which 
he had commenced against the plaintiff upon 
the note. The bill alleged that StephenaoB bad 
agreed to advance the 8000/. to the plaintiii; 
to enable him to pay for an estate which he had 
contracted for ; that the contract failed, and con- 
sequently that nothing was ever advanced upon 
the note, and that the note was, firom inadyert- 
ence, left in Stephenson's hands. The defendant 
by his answer denied any knowledge of the 
transactions between Stephenson and the plain- 
tiff: he admitted, that when Stephenson pro- 
duced the note to him, Stephenson's indorse- 
ment on it was cancelled; tnat the reason as- 
signed by Stephenson for the cancellation was to 
prevent the amount being recovered in case the 
note should be lost, and that Stephenson after- 
wards fteindorsed it. 

Mr. Sugden and Mr. Ckmg^ for the plaintiii^ 
leid, that a person who took a note when it was 
over-due held it subject to all the eooities that 
it was liable to in the hands of the or^nal 
holder : that, although he, the plaintil^ might 
avail himself of that defence in a court of law, 
this Court was not ousted of its jurisdiction. 

Mr. Homey Mr. Surge, and Mr. ABon», for 
the defendant, said, that the Court could not 
direct that the bill shoald be delivered up to be 
cancelled,as the defendant might sue Stepoensan, 
if he could not sue the plaintiff for the amount ; 
that the principle on wiiich the plaintiff sought 
relief was originally established in the courts of 
law, and was not adopted by them from this 
court : that the bill sought to onst the courts of 
4aw of their jurisdiction in a case where they did 
complete justice; and that therefore the plaintiff 
had no ripht to apply to this court for its extra- 
etdinary interference : that the answer did sot 
show that there was nothing due on the note, as 
between the plaintiff and Stephenson, but stated 
that the defendant knew nothing of the trans- 
actions between the plaintiff ami Stephenson ; 
and therefore the plaintiff had not proved, as he 
ought to have done, that there was notkimr due 
from the one to the other : that the platntd^ by 
suffering the note to remain in Stephenson's 
hands, had enabled the latter to commit a fraud 
upon the defendant, and been guilty of greater 
negligence than the defendant had: that the de- 
fendant, if permitted to go to trial, might be 
able to prove facts, from which a judge would 
infer that the plaintiff suffered Stephenson to 
retain the note for the purpose for which it bad 
been applied, and would thereby get rid of the 
equity arising from the defendant's having; taken 
it when it was over-due. 

The I'icc Chancellor said: — This is a very 
suspicious case on the part of the defendant. 
Although a court of law may not allow a de- 
fendant to recover upon this nG|te, it is no reason 
that this court should be deprived of its juris- 
I diction. It appears to me to be a question that 



Tk^ Lord Ckamielhif's Letfees. 



SIS 



ottcht to be Ibrtlief enquind into in this eourt. 
— Motion granted/* 

The case of Porter v. Clark^ p. 520., is 
of some importance to Dissenters. 

A chapel and buildings were ?ested in trustees, 
upon the following trusts: to permit and suffer 
the satd messuage, meeting-house, buildines, and 
premises, to be used as and for a place tor the 
wonhip of Airoifffaty Gk>d, by the congregation 
of protectants oissenting from the church of 
fiogland, under the denomination of particular 
beptistS) holding the doctrine of personal elec- 
tion, imputation of original sin, effectual calling, 
free Justification, and final perseverance of the 
saints, and by the members and successors of the 
nme congregation of protestants holding the 
tame doctrines. Shortly before the filing of the 
bill, difierences had arisen in the congregation ; 
■ome of the members being desirotts of appoint* 
uus Owen Clark to be co-pastor with Porter, 
while others were averse to such appointment. 
However, on the 13th of March, 1828, a church 
meeting was held, at which it was resolved to 
invite Clark to preach at the chapel for three 
months, as a probationer to be co-pastor with 
Porter. Clark came accordingly, and at the end 
of that period was elected joint minuter wi|h 
Porter. To this electiott Porter refused to con- 
sent, alleging that the coiigr^gation had not the 
power to appoint a co-pastor without such con- 
sent; further disputes and differences were the 
consequences of this refusal, and eventually, on 
the 6tn of November, 1888, a church meeting 
WM hdd, at which it was resolved that Porter 
should be no longer pastor, and that the de- 
fcndant Clark should, from that time, be sole 
pastor; and on the following Sunday Porter 
was forcibly prevented from entering the pul- 
pit, and Clark, the defendant, took possession 
ofit. 

^ There was no endowment for the minister, 
nor ^ny trust property, except the chapel and 
premises, nor was the minister paid by the pew- 
rents, but solely by the voluntary contributions 
of persons attending the chapel. 

<* The bill was filed by Porter, by the trustees 
of the chapel, and by two of the members of the 
congrenition, on behalf of themselves and all 
other the members, except such as were made 
defendants, against Clark and nine of the mem- 
bers, by whose orders Porter had been forciblv 
expelled. It prayed that the trusts upon whtcn 
the premises were hM might be ascertained and 
declared, and carried into execution, by and un- 
der the direction and decree of the court, so far 
as it might be deemed proper or necessary; and 
that a sufficient number ot proper persons might 
be appointed new trustees, in the room of such 
as were dead, or desirous of being released from 
the burden of their trust; and that it might be 
declared that Porter was the lawful pastor and 
minister of the chapel and congregation, and that 
he might be quieted in the possttsion of such 
rights as appertained to him in that capacity; and 
also, that the defendant Clark mieht be restrained 
bv the injunction of the court from performing 
the duty of pastor or minister of the chapel and 
congregation, or ofiidating or performing divine 



{ wo^rship in the cfaapel, that he and the Other de« 
fendants mif ht be restrained, in like manner, 
from impedmg, or lin any manner interfering 
with Porter in the exercise of his duties as pas^ 
tor and minister thereof. 

A motion was now made for an iiminction in 
the terms of the prayer. In support ofthe motion 
numerous affidavits, nwde by dissenting mniis>- 
ters of this denomination, were read, who ail 
agreed, that when a minister has been duly 
elected to be pastor of a congregation, and has 
been ordained accordine to we form usual 
amongst them, he held this office until he 
thinks fit to decline it ; and that no person, 
or body of persons, has power to remove him, 
or to appoint a co-pastor with him, without his 
consent. 

The Fice Oumeellor said, that he had looked 
into the deed creating the trust, and that he 
could find no directions as to the mode of elect- 
ing ministers, or as to the duration of their office, 
when elected ; neither could he find that there 
was any provision made for the minister by the 
trust deed ; but that he was dependent entirely 
on the voluntary contributions of the members 
of the congregation : and he, therefore, could 
not see that the plaintiff, Porter, had made any 
case for the interference of the court. 

nis Honour added, that, independently ofthe 
want of jurisdiction, he was of opinion that it 
was verjr reasonable that a mimster who de- 
pended entirely upon voluntaiy contributions, 
should be disroissible at will by the persons so 
voluntarily contributing." 

We have no room for some other cases 
which we could have wished to have no- 
ticed, and for these we must refer the reader 
to the work itselft 



THE LORD CHANCELLOR'S 
LEVEES. 

We are glad to learn that the Lord 
Chancellor intends to hold two or more 
levees annually. We confess a partiality 
for these professional gatherings, and could 
wish thera even more frequent. During 
the time of Lord Hardwicke*s Chancellor- 
ship there were weekly levees on Sunday 
evenings, which were, of course, numerously 
attended. Tliey were retained, although 
given less frequently, by succeeding Chan- 
cellors, until the time of Lord Eldon» 
who after holding one or two during the 
first years cf his Chancellorship discontinued 
them. Lord Lyndhuist revived the custom 
in the first year in which he held the great 
seal, having three levees, but thought proper 
not to continue it. We hope that the pre- 
sent Chancellor will hold them regularly. 
TTiey tend greatly to i>romote a good 
feeling and better acquaintance between 
the Chancellor and the bar, which it is 
very important should subsist. The Lord 
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Chancellor is generally too much removed 
irom the profession. He is different from 
all other judges ; he moves in a different 
sphere, and is too apt to get separated and 
isolated from the profession. We think 
that frequent levees would tend to prevent 
this, and are therefore anxious for their 
continuance. 



THE UNIVERSITY OF LONDON — 
LAW CLASS. 

LECTURES OP MR. THEOBALD* ON THE LAW OF 
PRINCIPAL AND SURETY. 

In the first Lecture, beginning with the 
definition of the contract of surety, and a 
brief notice of the corollaries that result 
from it, the lecturer proceeded to notice the 
different modes in which the obligation of 
surety may be contracted. These, he ob- 
served, are three: L By acknowledgment 
made before a Judge or other public offi- 
cer. Acknowledgments so made are com- 
monly called recognizance.^, and in some 
cases statutes, and when enrolled of record, 
the obligation raised by them has tlie force 
.of res judicata, 2. By deed. 3. By simple 
contract, or parol. The class of simple 
contract includes written as well as verbal 
agreements ; but by the statute of frauds, 
29 Car. 2. c. 3. & 4*., a simple contract of 
guarantee is required to be m writing. 

Postponing the consideration of the pe- 
culiar consequences which take place when 
the obligation of surety is contracted by 
record, or by deed, the requisites of a simple 
contract of guarantee were next considered, 
1st, with reference to the common law; 
2d, with reference to the statute. 1. By 
the common law a consideration is neces- 
sary for the validity of a parol agreement ; 
whatever would be sufficient as a consider- 
ation in the case of any other kind. of parol 
agreement, would be so in the case of a 
parol agreement of guarantee. In general, 
said the lecturer, any act by which the 
person who promises, or any other person 
at his request, has benefit, or by which the 
person to whom the promise is made has 
trouble or detriment, is sufficient ; and the 
amount of benefit or trouble, or its com- 
parative value in relation to the promise, is 
immaterial. But the act intended to be 
the consideration of a promise must be of 
some legal value. Of this qualification on 
the previous rule the lecturer gave the 

* We are favoured, by the kindness of Mr. 
Theobald, who lectures during Mr. Amos's ab- 
sence on circuit, with these notes of his useful 
lectures. 



fbllowing illustration : -^ forbearance to sue 

is an act of no legal value, if the person to 
whom suit is forborne is not liable in an 
action, and therefore, in that case, would 
not be a sufficient consideration ; as for in- 
stance, forbearance to sue an heir on the 
bond of his ancestor, in which the heir is 
not named, is not a sufficient consideration 
to support a promise to pay the bond, made 
either by the heir himself, or by another 
person as his surety. Definiteness and 
certainty, as opposed to the vague and 
general, were also stated to be requisite in 
every consideration. Therefore forbearance 
to sue for a time, for some tune, for a little 
time, are insufficient considerations, al- 
though any time, however shbrt, would be 
sufficient, were its duration specified. The 
consideration, also, must be either wholly 
or in part executory at the time the pro- 
mise 18 made, unless the act which con- 
stitutes the consideration was done at the 
request of the promiser, in which case» 
though past, and executed when the pro- 
mise is made, it is sufficient. Each of these 
rules were illustrated by examples appro- 
priate to the contract of surety, and for 
other illustrations, and a fuller statement of 
cases on this subject, practical treatises 
were referred to, and finally the lecturer 
remarked, that a minute attention to the 
consideration was pre-eminently necessary 
in respect of guarantees, two out of three 
of which he stated, from his experience, to 
be bad in this particular. 2. With refer- 
ence to the statute of frauds, the lecturer 
said, it had been decided, that the promise 
alone being in writing is not sufficient. 
The statute requires the agreement to be in 
writing ; and as the promise and consider- 
ation together constitute the agreement, 
both must be in writing ; for which Wain 
V. fFar/ter*f, Saunders v. Wakefield I, 
Jenkins v. Reynolds§, Britten v. FF066], 
and Lush v. Whitcombfx^ were cited. The 
rule contained in these cases was a de- 
parture from the interpretation which had- 
prevailed for nearly a century ; and from 
Its remoteness from the apprehension of 
men of business was likely to occasion ex- 
tensive practical mischief, in which view it 
had been repeatedly censured in the courts 
of equity ; but the mischief anticipated had 
been lessened by the laxity with which the 
courts enforce it. << If," said Mr. Thed^ 
bald, " a shadow of a consideration is ex* 
pressed, it is sufficient." In illustration of 

t 5 East 10. ; I 4 Barn. & Aid. 595. 

j 7 T. B. Moore 86. 

I 2 Barn. & Crcs. 485. T 5 Bing. 34. 
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which posittoiiy he reviewed Stadty. LiU^y 
JBorlem v. CanqibeU\j MarUy v. Bootk- 
hyX^ Newbury v. Armstrong.^ In the last 
case, Tindal Cb. J. said, ** If by fair con- 
struction we can, as it were, spell out from 
the contract the consideration, it is enough. 
The dictum contained in Wain v. Warlters^ 
and the other similar cases, has been car- 
ried to the extreme edge of the law." 

Next as to the writing, lliere is no 
prescribed form : but a note or memoran- 
dum is sufficient, if it contains all the terms 
of the agreement. A letter containing the 
terms is sufficient; or if it does not itself 
contain them, but refers to an insignia 
paper, alleging that that does, the letter 
and paper together are sufficient. From 
these decisions it appears the courts re- 
gard the writings not as a constituent part 
of the agreement, but mercljr as necessary 
evidence, and therefore it is immaterial 
whether the writbg takes place at the same 
time as the agreement, or whether it is 
made with the view of authenticating tlie 
agreement* A letter addressed by the 
party to his own agent, or to a stranger, is 
sufficient. An agreement once in writing, 
but afterwards receded from, may be re- 
vived by parol ; as also might an agreement 
which was boCmd by the statute of limit- 
ationsjl, previous to Lord Tenterdeu*s act, 
9 Geo. 4. c 14. 

** The statute," the lecturer proceeded, 
** requires a writing signed either by the 
party himself, or by his agent thereunto 
lawfully authorised. With respect to agents 
under this provision, the law prescribes no 
particular mode of authorisation; an agent, 
therefore, may be appointed verbally ; but 
an express authorisation is not necessary. 
The existence of an authority to act as an 
agent, either for general or particular pur- 
poses, may be inferred ; aod from the in- 
ference results as complete a liability on 
the side of the principal, as if he had made 
an express appointment. In an action upon 
a guarantee it appeared that the guarantee 
was in the handwriting of the defendant's 
son, who was a minor, evidence was given 
of the son having, in three or four in- 
stances, signed for his father, and this Lord 
Ellenborough thought sufficient evidence of 
the son being authorised, and the plaintiff 
had a verdict.^" 

*The ratification of the act of another is 
equivalent in effect to a prior authority. 
In its application to a guarantee this rule is 

* 9 East 348. f 3 T. B. Moore 15. i 

± 3 Bing. 107. I Moody & Mai. N. P. C. 3d9. 
§ Gibbons v. M^Catland, 1 Darn. & Aid. 660. 
1 JVslkint v. Vince^ 2 Stark. N. P. C. 56S. 



ilhutrated m Busiiy v« CuMsmait*^ Per- 
sons incapacitated irom contracting on their 
ovm account are competent to be agents. 
Several cases were next referred to, in 
which persons contracting under the style 
of agents were held to be liable as principals. 
The rules respecting guarantees given by 
and to one of severid partners were also 
considered. A guarantee given by one of 
a firm, in the course of a transaction which 
had been adopted by the firm, or of which 
the firm was cognisant, would bind the firm, 
though the transaction was not within the 
regular scope of the partnership business, 
and though the guarantee itself was not ac- . 
tually known to have been given.tt The . 
converse of this proposition was illustrated 
by Duncan v. Lcimdes^W With respect to 
guarantees given to one of several partners, 
the lecturer referred to GarreU v. Hand-' 

In the above sketch we have chiefly 
wished to follow the delineation of topics 
pursued by the lecturer ; more our limits 
will not allow our attempting, and ui our 
next Number we hope to be able to giye 
the second lecture. 



DEEDS INCORRECTLY ^STAMPED. 
To the Editor of ike Legal Observer. 

SlB, 

PfiRHArs you will be good enough to notice the 
following remarks on the rule which rejects, 
the evidence of deeds not duly stamped. I 
think the suggested alteration worthv ot being 
attended to, and I am not aware of any me- . 
dium through which it would be so likely to 
meet the eye of those who have the power to 
adopt it, as in the pages of the ^' Legal Ob- 
server." 

If, on a trial, a deed appears to be incorrectly 
stamped, the judge rejects it as inadmissible 
evidence, and the consequence b, that if the, 
party pronouncing it relied upon its contents to 
prove his case, be, if plaintifi; is nonsuited ; or^ 
if defendant, a verdict must pass against him. 
A plaintiff so nonsuited may, after having paid 
the defendant's costs of the trial, get the stamp 
'Corrected and proceed de novo ; but I am at a 
loss to know how a defendant^ whose grounds of 
defence is thus subduced, can relieve himself from 
ike difficult sUuatum in which he is thus placed. 
Now as the amount of the stamp ought not, as 
between the liti^tinf parties, to become a 
Question mixed with the merits of the case, (as 
tne stamp cannot possibly affect the veracity of. 
the deed on which it is impressed,) I submit that 



♦* 8 Barn, ft Cres. 448. 

Sandilands v. Marsh, 2 Bam. & Aid. 67J. 
11 3 Camp. N. P.C. 477. 
$0 3 Barn. & Cres. 462.; and 4 Barn, ft 
res. 664. 
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it would obvuNitly be much more ooiuitteiit 
with the principles ofjiistice, that if an instni* 
ment, in all other respects duly authenticated 
as evidence, appear to be defectively stamped, 
the judge should let the case proceed, but direct 
his associate to make a minute of the sum the 
stamp is deficient; and that the postea should 
not be delivered to the party in whose favour 
the case is determined, until the deed is pro- 
duced properly stamped. Thus justice between 
the litigants would not be interfered with, and 
the jud^ would see that the revenue is not 
cheated. By rejecting the evidence one party 
is most unreasonably compelled to pay costs to 
the other, who, is m many cases a party to the 
deed, and (if any fraud upon the revenue were 
contemplated) was roost likely particepi cri- 



I apprehend that a defendant so situated as 
mentioned above in italics is without remedy. 
If so. much injustice may be done; the law 
certainly ought to be altered. 

I am Sir, 
Your most obedient servant, 

T.P. 
Feb. 18. 1831. 

%* Of course the commissioners would not 
allow the proper stamp to be affixed without 
pityinent or the penalty, if any were incurred. 
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LORD CHAKCELI.ORS COURT. 
INFOaMATION. — CRABITY. 

This was an in^miatfon filed to obtahi the 
|k>SMSsion of cerlnin lands situate at Ripon, in 
the county of York, which had been given about 
the year 1S30, by a former Archbishoi) of York 
to the hospital of St. Mary Magdalen, which 
was founded for the benefit of poor lepers and 
blind chaplains. The value of the property 
was now between 400^. and SOo!. a year, and 
had been chiefly enjoyed of la^e years by the 
Deans of Ripon as wardens of the said hospital. 
It was contended on the part of the crown, that 
the Dean was not entitlea to the income as part 
of his benefice, it beine contrary to the original 
intention of the founcmtion ; and a great quan- 
tity of documentary evidence, recognising the 
said hospital, and furthering its purposes, was 
adduced. On the other side, letters [patent 
from James I. were put in, wherein it was stated 
that the Archbishop of York having made do- 
nations to the Dean and Chapter of Ripon, and 
appointed the Dean to the wardenship of the 
hospital, the Archbishop's power of appointing 
such a warden was confirmed ; and it was con- 
tended that under the letters patent the Dean 
must be considered as having a beneficial interest 
in the lands. The information had been heard 
before theVice-Ohancellor, who had dismissed it 
on the ground that a court of equity had no ju- 
risdictton in the matter. 

It now came on before the Lord Chancellor, 
on appeal from the decree. 

Tne SoUcUot'Generai and Mr. W. Brougham | 



for the infomiant; and Mr. Skirrow and Mr 
Bagshaw for the defendants. 

The Ztord ChanceUor reversed the order of 
the Vice-chancellor, and directed a reference to 
the Master to enquire into a proper scheme, 
but ordered that the costs of all parties should 
come out of the property. Attorney ^Generat v. 
Archbtihop of FbrAr, L. C. March 5. 1851 . 



INJUNCTION. — COPYaiORT. 

Mr. Htigkei appplied for an injunction to 
restrain Mr. Chitiy from editing, or joining in 
editing. Burn's Justice. This application was 
made on the eround that Mr. Chitty had already 
written a work on criminal law, and covenanted 
to publish no similar woric, the copyright of 
which he had assigned to the plainti^ and a new 
edition of Bum's Justice, purporting to be 
edited by the defendant, had been advertked. 
A similar application had been made to Lord 
Lyndkurtif who had directed that the adver- 
tisement should specify the particular perts of 
the new edition which were to be edited by 
Mr. Chitty ; such parts were not to interfere 
with the treatise on criminal law. 

The Lord ChaneeUor thought that he had no 
power to restrain another from wrictng any 
thing in bis study that he pleased, so long as be 
did not publish it. It would be time enough to 
interfere when the work, which was sunrosed 
to interfere with the plaintiff's copjrrizht should 
be published ; and therefore refused ue motion 
with costs. Brooks v. ChiUy, L. C. March 4. 



OEVATNB8 9, NOBLE. 

The decision of Sir W. Gratd M. R. in De- 
vaynei v. Noble, 1 Meriv. 599., was confirmed by 
the Lord Chancellor. Dewaynet v. Noble, L. C. 
March 9. 



ROLLS COURT. 
BAN KER's indemnity. — C08T8. 

This case came on to be heard on further di- 
rections. The plaintiff was agent for the Com- 
mercial Bank at Edinbui^h, in the name of 
which Jke was entitled to sue. The plaintiffi 
had accepted a bill for 250l. which had been in- 
dorsed to the bank, but in its transmission from 
Crief to Edinburgh was lost. The bank then 
called upon the defendant to pay the amount 
of the bilC upon receiving as an indemnity against 
any future demand, in case the bill sbouldbe 
found, the bond of Messrs; Jones, Lloyd, and Ca 
Graham refused to pay upon any condition but 
that of the produc- tion and deliverance up of 
the acceptance. The present bill was fileo to 
compel him to accept the indemniif; but on 
the former hearing before the ViceXfhancellor, 
the defendant had questioned the security of the 
indemnity, and had required a reference to as- 
certain its validity. The reference had been 
granted, and each party was directed to pay his 
own costs up to the beiEulng. The Matter made 
his report in favour of the security offisted to the 
defendant. The chief question was the costs of 
the reference. 

The Matter of the Rolls said, that when the 
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baok called upon the defeiidanl to pav the 
amount of the lost bill, it had oiferea nim a 
bond to indemnify him against all future claim 
respecting it. He Questioned the security of that 
bond, and compelled a reference to the Master 
to ascertain its validity ; he had, therefore, very 
improperly refused a proper security, and must 
therefore pay the costs since the former hearing. 
Macartnetf v. Graham^ M. R. Feb. 18. 1851. 

DRVZ9E. — CHARITY. 

Robert How, the testator in this cause, be-, 
(^ueathed a sum' of SOOO/. to found two exhibit 
tions in Balliol College, Oxford, but directed 
that the master and fellows of that college 
should confine the benefit of these exhibitions 
to the sons of clergymen of Somersetshire and 
Devonshire, who should be nineteen years of 
age, and properly qualified; and further re* 
qaested that any relation of the testator should 
be preferred ; and next to such person, the sons 
of those clergymen of the above-named coun- 
ties who should have the smallest income ; but 
if no such candidate should apply, then he di- 
rected that the funds should accumulate until 
they should do so. The exhibitions were re- 
fused by Balliol CoUcse under these conditions, 
and the present bill had been filed to establish 
the will ; and on a reference to the Master, he 
had reported that Exeter College would accept 
the exnibitions, and had propo^ as an alter- 
ation in the scheme, that the sons, not of the 
poorest clergymen in the said counties, should 
M preferred^ but of the poorest of those who 
should apply. The cause now came on for fur- 
ther directions. 

The Master oftheRolit approved of this al- 
teration, and thought the plan proiiosed by the 
testator was so wild, that it coulcl not be esta- 
blished by a court of equity, as a century might 
elapse before a person under it might apply. 
AUomey-General P. Lee^ M. R. Mar. 1 1. 1851. 

vigb-chancbllor's court. 

WILL. — PB ACTICE. 

In this case a will had been made in Ireland, 
and written in sheets, and one of the sheets was 
found separate from the others. On the hearing 
of the cause, the Vice-Chancellor had directed an 
issue to a court of common law, to try whether 
this sheet formed part of the will. This decree 
was appealed from ; and Sir C, Wether^ and 
Mr. Pepys now applied to the court to stay the 
trial on the issue» until the appeal should have 
been beard. 

Mr. Knight opposed the motion on the ground 
that the witnesses who could prove the facts 
were aged, and mvht die before the appeal 
could Im disposed ox. 

The Fice-ChaiteeUor was of the same opinion, 
and dismissed the application with costs. Miller 
V. Traners, V.C. March 11. 18J1. 



CAN AL.— RAILROAD. 

Cufdiffe T. T%e Manchester and Rochdale Canal 

Company. 

This case, which we alluded to in the report 
of Maudsley v. The same Company, No. xix. 



p. 501, came on before the Vice Chancellor on 
a motion by the plaintifi^ who was a share-holder, 
for an injunction to restrain the defendanst 
from applying the funds of the company in ob- 
taining an act of parliament for converting the 
canal into a rail-road, which had been resolved 
on at a meeting of proprietors. 

The Vice-chancellor granted an injunction on 
the ground that the plaintiff was a partner, and 
that the funds of the company could not be so 
applied. 

The case of Mauds/ey v. The Canal Comjmny 
was different, as there the plaintiff had pur- 
chased after tlie resolution to appl^ to parlia- 
ment, and with a full knowledge of it. 

COURT OF kino's BENCH. 
TSIIRD COMMISSION OP BANKRUrT. 

In an action for goods sold, the defendant, 
on a plea of bankruptcy, gave in evidence a 
commission of bankrupt, and his certificate 
under it. The plaintiff m reply proved a former 
commission, under which no dividend had been 
paid. Flatty for the defendant, contended that 
was no answer to the action. 

Lord Tefderden C. J. held that it was, and 
referred to a recent decision in the case of 
Fowler t! Coster*^ where, after an argument 
before the court in hancoy and full consideration 
of all the authorities, the court held that a 
third commission issued against a trader, who 
had not paid any dividend under a first and se- 
cond commission was a nullity. He had ob- 
served in that case, that frequent discharges 
under the bankrupt laws, were a preat injury 
to the honest tradesman, and the lenslature had 
therefore required the payment of 15«. in the 
pound, under t^e first comod^ion, to enable the 
man to trade again. It was tne opinion of the 
whole court, after reference to all the authori- 
ties, that :he Lord Chancellor had no power 
under the bankrupt act, to issue a commission 
for the distribution of effects, which were al- 
ready vested in assignees under a former con>- 
mission, and that such commission was a nullity. 
Anonymous, N. P. Sit. after H. T. 1851. K. B. 

BANKRUPTCT.-* CLAIM NOT PROVEABLS. 

Assumpsit to recover 800/. under the follow- 
ing circumstances: — the plaintiff^ who had been 
lessee t>r manager of the Opera House, gave up 
that establishment to the defendant on a certain 
arrangement. Part of that arrangement was, 
that the defendant should pay a bill of 800/. in 
the hands of Messrs. Chambers, Bankers, which 
had been accepted by the plaintiff, and this the 
defendant undertook to do. The defendant be- 
came bankrupt before the bill was due, and the 
plaintiff was obliged to pay the bill, and then 
brought his action against the defendant on his 
und^taking. The defendant pleaded his bank* 
niptcy and certificate. The Judge who tried the 
case being inclined to the opinion, that this under- 
taking was not a debt which could be proved 
under the commission, and the verdict wras there- 
fore given for the plaintifi^ with leave to the de- 
fendant's counsel to move to enter a nonsuit, 

* 1 Lloyd v» WeUirtfs Merc. Rep. SOS. 
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F. PoUoek moved for a rule to show caase 
mrhy the verdict should not be set aside and a 
nonsuit entered, on two grounds ; first, that it 
was a debt which might, by the Bankrupt Act, 
be proved under the commission, in whicn case, 
the certificate was a discharge ; and, secondly, 
that if the defendant's nndertfdcing was not a 
debt proveable under the commission, then the 
plaintiff might have proved under that part of 
the act which related to sureties *, and he con- 
tended that by the agreement between the par- 
ties, the defendant had become the principal and 
the plaintiff the suretv. 

Lord Tenterden C J. was of opinion that 
there ought to be no rule. The discharge of 
bankrupts from their liabilities by the certificate 
was purely a creature of the act of parliament; 
and the cases in which the bankrupt would be 
discharged must be limited to those distinctlv set 
forth In the act. The certificate discharged the 
bankrupt from debts due from him at the time 
of the commission issuing; from debts for which 
he was undoubtedly liable at the time of the 
commission ; and from debts which he was then 
undoubtedly liable to pay upon a contingency, 
of which proof was in a certain special way ad- 
mitted, out this was no debt at all, but a mere 
undertaking to pay a bill if the plaintii[( who was 
the person liable on the face of it, should not 
pay. As to the second point, the plaintiff was 
clearly the person liable to the Messrs. Chamb^^ 
on the face of the instrument ; and, therefore, 
whatever might be the arrangement between the 
plaintiff and the defendant, the plaintiff was the 
principal and not the surety, and could not have 
proved in the character of surety. He was ther^ 
fore of opinion that the defendant still remained 
liable on his undertaking, notwithstanding the 
certificate. 

LiitledaleJ^ It was one of the purposes of the 
late Bankrupt Act to extend the cases in which 
the certificate should be discharged ; but unfor- 
tunately for the defendant, there was no pro- 
vision in the act which applied to his case. The 
act was confined to cases of deift only; and this 
was not a debt, but an undertaking. 

Taunton J. was of the same opinion. 

Rule refused. Yailop y. Ebert, H.T. 1851. 
K.B. 

LIABILITY TO PAaOCHIAL RATE. 

On a case for the opinion of the court, it ap- 
peared, that a person rented a house as a granary, 
in the parish of F.^ but always resided in the 
parish of G. The question for the determin- 
ation of the Court was, whether he was liable 
to payment of parochial rates for the parish 

ofK 

The court was of opinion that he was not. 
The parochial rates were pavable by occupiers, 
and he did not occupy thougn he held* Bex y. 
Skarpe. H.T. 1851. K.B. 



BETUaN TO WRIT BY BAILIFF. 

Sir J. Scarlett showed cause why a return 
of nulla bond should not be taken off the file, on 
the ground that it had not been made by the 

* 6 Geo. 4% C.16. $52. 



proper returning officer. It appeared that about 
two years ago the plaintiff naving obtained a 
judgment against the defendant, who had eActs 
within the Liberty of Grower in GlamorgaiMhire, 
sued out a^. /ii.'indorsed to levy looof. The 
sheriff issued his mandate to the bailiff of the 
liberty, that bailiff then being a person of the 
name of Lewis Thomas, the appointee of the 
Duke of Beaufort under a charter granted by 
James I., in the fifth year of his reign, to Edniuncl 
Earl of Worcester^ aa ancestor of the (»«sent 
Duke, the latter had, by his bailifl^ the return of 
all writs within the lilierty of Gower. The 
mandate was duly recdved by Lewis Thomas, 
but he becoming insane, no return to it was 
made. l*he Duke of Beaufort as the returning 
officer was ruled to return it, and his Grace 
having made default, a writ of dittringas issued 
against him. In June last an application was 
made on the part of his Grace to set aside that 
writ, and to allow the new bailiff, Thomas 
Thomas, to make n return to the original man- 
date, nunc pro tune, in any action. The plain- 
tiff opposed the application, and the court 
directed* the Duke or his bailiff to m»ke such 
return as he might be advised. A return of 
nulla bona having been since made in the name 
of Thomas Thomas, the successor of the insane 
bailifl^ a rule to show cause was obtained by the 
plaintiff) why that return should not be taken off 
the file, on the ground that the new bailiff was 
not the proper person to make the return, he 
not having been appointed to his ofiiee until 
after the mandate was returnable. 

It was contended that the object of this appli- 
cation really was to compel the Duke of Beaufort 
to make the return in his own name, and that 
his Grace would never do as long as he couM 
resist the proceedings. Bv the charter his 
Grace had the return of all writs within the 
liberty of Gower, but the returns were, by the 
verv terms "of the charter, to be made ** by bis 
baififf." The return had been properly made in 
the name of the new bailiff, but the Duke of 
Beaufort had no objection to let a fresh return 
be made in the name of Lewis Thomas, the 
former bailiff, If that would satisfy the plaintiff 

Ludlow Serjeant, and Talfourd also opposed 
the rule. 

J. WU/iami, Campbell, and Cretsufeii were 
heard in support of the rule. The Court had 
decided on a former occasion upon the con- 
struction of the charter, that the Duke was the 
returning officer. That question being deter- 
mined, it was difficult to understand the reason 
of his Grace's objection to make the return in 
his own name. 

Lord Tenterden C.J, We think that Thomas 
Thomas was not the proper officer to make the 
return, inasmuch as he was not the bailiff untM 
afler the mandate was returnable. The rule, 
therefore, for taking the return off the file must 
be absolute. Rule absolate. -^ Kewland v, 
H. T. 1851. K. B. 



COURT OF COMMON FLEAS. 
PiniLl CATION OF DEPOSITIONS. 

Wilde Serjt. showed cause against a rule of 
Tadd§^ Serjt., calling on the defendsuit to ihov 
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cause why the secondary should not be restrained 
from giving to the plaintiff copies of the depo- 
sitions taken at Bombay under a writ of man- 
damus, directed by this court to the chief justice 
of the supreme court of that presidency, tor the 
examination of certain witnesses residmg in In- 
dia. The action was bVought against the defend- 
ant for n^ligence in the disposal of goods be* 
longing to the plaintiff. The affidavit on which 
the rule had been obtained stated, that although 
the court, in eranting the mandamus, made it 
part of the rule, that the plaintiff might be a 
party td it if he pleased, yet the latter iiad de- 
clined to avail himself ol that permission, and 
refused to bear any part in the expense ; that he 
now sought to obtain copies of the depositions 
taken in obedience to the writ, whicn would 
have the effect of prejudicing the defendant's 
case. In opposition to that rule' an affidavit 
was producea, stating that it was the invariable 

Eractice of all the superior courts, both equity,-, 
iw, and ecclesiastical, to allow either party m 
the cause to have a copy of such depositions from 
the officer of the court, whether he were a party 
to the writ or coinmision under which they were 
taken, or not; and the learned Serjeant contended 
that such practice was the sound construction 
of the 13 Geo. 3, c. 63. § 40. aad 44., on which 
this proceeding was founded. 

Toddy Segt., in support of the sale, contended 
that, accordmg to the true construction of the 
act, it was only the persons who had been parties 
to the application for the writ or commission, 
and not the parties to the cause generally, who 
were entitled to have copies of the depositions. 
The court were unanimously of opmion that 
the practice proved to have invariably existed on 
this subject was in perfect accordance with the 
true and manifest construction of the act of par- 
liament. Rule discharged. Dandion v. NickoUtf 
H-T. 1831. C.P. 



ADDEMBA TO AUSWEB TO QUERIES IN NO. XVIII. 

p. S88. 

Where there are two sets of bail, both must 
be excepted to, and notice given ; otherwise the 
plaintiff cannot attach the sheriff or proceed on 
the bond. S B. & A. 604. 7 D. & R. 259. 



IRELAND. 

[We shall occasionally present our readers 
with important decisions in Ireland. We quote 
at present from the Law Recorder,] 

CHANCERY COURT. 

A MISTAKE IN A DECREE NOT RECTIFIED, AL- 
THOUGH THE DECREE WAS NOT ENROLLED. 

French v. Morgan, 
• Mr. Liiion (with whom was Mr. Blacker) 
moved, that what could be considered a clerical 
error only in the report, and in the decree in 
fills cause, should now be amended. They 
omitted to state an arrear of several years, due 
on the foot of the annuity deed. The decree 
was not enrolled, so there could be no objection 
on that score. The bill was filed for an arrear 
of ten years' annuity, due under an annuity 
deed, and the defendants alleged not only usury, 
but fraud. The case was heard by Lord Afoft- 



ners^ who was satisfied thefv WM' no firaud, bat 
he sent it to the Court of King's Bench to sav 
whether the payment of the insurance, whicn 
was covenanted to be paid by the grantor, could 
be considered usury, and the Court decided it 
was not. Accordingly, his Lordship made a 
decree, declaring this annuity to be a good charge 
on the lands in the pleadings mentioned. Tne 
plaintiff chai^ges, that one shilling was never paid, 
and the defendant admits that, and says he re* 
sisted the payment on the ground of gross fraud. 
The leaving out this arrear was quite an acci- 
dental omission, and when your Lordship has the 
facts in the answer, and that the answer appears 
on the final decree, the Court will not h^itate 
to. correct what was merely left out by mistake. 

Lord Chancellor, — You want, after a report 
and decree, that I should superadd so many 
payments. 

Mr. LiUon* — I think the Court may amende 
from the authority of Wuaift PracHeal Seguter. 

Lord Chancellor, — Iithat is the best case you 
can cite, you certainly are at liberty to make the 
best use you can of it. 

Mr. Blacker, — We really do not seek to dis- 
turb any point of right or equity, but merely to 
amend the report and decree, and that by the 
usual thing to amend by, the record itself. If it 
is left as it is, it is quite an incongruous decree* 
On the very admission of the party, we are en* 
titled to what we seek. 

Mr. Richards {contra). — They are entitled 
to no favour. Their case was a suspicious case, 
for we applied to them for a copy ot the annuity 
deed, and they refused to give it to us. This 
motion too is not made until after the death of 
our solicitor. 

Lord Chancellor. — I should be laying a very 
bad precedent if I granted this motion. There 
is neither surprise nor mistake alleged. The 
motion must be refused, with costs. Dec. 14. 18 30. 



AN ASSIGNEE WHO ONCE ACCEPTS THE BlTtJ- 
ATION, MUST BE REMOVED AT HIS OWN 
EXPENSE. 

Ex parte BainbridgCf In the matter of Palmer, a 

Bankrupt, 

Mr. Creighton moved that Mr. Bainbridge 
should be discharged from being assignee, to 
which he was elected in conjunction with a 
Mr. While, and that Mr. White should continue 
sole assignee. There was no inconvenience from 
this, for although he had accepted of the trust 
by power of attorney, he had not otherwise in- 
terbred in the receipts of any money, or in any 
proceedings taken; but findmg that the affairs 
of this bankrupt were involved in many difierent 
equity and other suits, in which it would be 
necessary the assignees should be pardes, it is 
thought it would be much more convenient for 
him to resign the assigneeship, and almost all 
the creditors have agreed to his doing so, and to 
Mr. White being continued the sole assignee. 

Lord Chancelhr. — He must be dbcharged on 
the usual terms, a meeting being called to choose 
another assignee, or to continue Mr. White as 
the sole assignee, and all this must be at Mr. 
Bainbridge's expense. 

Mr. Creighton^ — I think you will find there 
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it a distinction in 5 Mad. 70. when an aisignee 
is moved for the convenience of the estate, and 
when he moves himself for his own convenience. 
It is here done by the consent of the majority of 
the creditors, and also of Mr. White. 

Lord ChanceUor. — There is no one I see on 
the other side; but Mr. Bainbridge, unfortunately, 
has undertaken a trust without looiting at the 
consequences, or the inconvenience that would 
arise trom his doing so. He must, tlierefore, 
call a meeting of the creditors, who may take 
the option whether they will appoint a new 
assignee or not; and according to that option 
let nim either convey to the new assignee, or 
release to the old one, and he must pay ail the 
costs of the proceedings. Nov. 6. 1830. 



MINOR CORRESPONDENCE. 

MSTEOPOLITAN AEGIBTaT. 

I have waited for some time in the expect- 
ation of seeing your attention directed to an 
error in calculation, which occurs in the report 
of the commissioners on real property, and the 
strictures of all your correspondents on the sub- 
ject of a general registry. The error I allude 
IS this : — It is suppowd that 300 deeds will be 
registered dailv; and then it is asserted that 
this number will amount to one milHoif annu- 
allv. Now, in fact, it will not amount to one 
tithe of that number; as 365 X300» 109,500; 
and if Sundays, Grood Friday, and Christmas 
Day are deducted, it will stand thus : ZBS — 54 
b:311X300» 93,300. 

I do not know whether the commissioners 
have founded any measure or theory upon the 
supposed million of deeds to be registered ; but 
what becomes of the argument of your corres- 
pondent, in the Number for Saturday, Feb. 13? 
and where was his knowledge of the first rules 
of arithmetic, when comparing the size of a 
building which would be required, with that 
now erected in Dublin ? 

W.P.S. 



WITNESSES. — REMUNCRATION. 

The case of CoUim v. Godferoxf^ reported in 
the Legal Observer, p. 235., decides the point, 
that an attorney cannot maintain an action for 
the loss of time, in attending as a witness in the 
courts of Westminster ; but does the rule apply 
also to the assizes? If so, the decision bears ex- 
ceedingly hard on the members of the profes- 
sion. An attorney who is under subpoena to 
give evidence in a cause to be tried at the sit- 
tings in London or Westminster, may eeneraily 
calculate on the probable period of his being 
wanted in court, and rmilate his attendance 
there without its materiallv interfering with his 
general duties; but does it not appear unjust 
that a professional man should be compelled to 
abandon his clients, and special duties, to attend 
on a subpcena at the Cornwall or other distant 
assizes, where he may be detained a week or ten 
days, and yet receive no remuneration beyond 
his bare travelling and tavern expenses ? 



MISCELLANEA. 

Sia THOMAS MOaE AND THE FRMBNT KAfiTES 

OF THE ROLLS. 

Sia Thomas More, when lord chancellor, 
succeeded in dispo«ng of all the causes that were 
ready for hearing; and on his desiring the regis- 
trar to call the next cause, he was told that none 
reuiained on the list, which fact he ordered to 
be recorded. This event was also comnieoMH 
rated in doggrcl, as follows : — 

" When More some years had chancellor been. 

No more suits did remain ; 
The same shall never more be seen. 

Till More be there again." 

The poet was wrong, however. We need not go 
far for an instance of a living judge to whom tKe 
same merit may be as justly ascribed ; and a 
correspondent has enabled us to celebrate the 
circumstance as melodiously: — 

*' A judge sat on the judgment seat, 

A goodly judge was he ; 
He said unto the registrar, 

*" Now call a cause to me.' 

* There is no cause,' said registrar. 

And loud laughed he with glee, 

* A cunnine Leach hath despatched them all, 

I can caU no cause to thee.' " 



EVIDENCE OP SLAVES. 

Both in Greece and Rome nothing was so 
common in all trials, both civil and cnmtnal, as 
to resort to the evidence of slaves, which was 
always extorted by the most exquisite torments. 
Demosthenes says, (in Oratorem, oraL i.) that 
when it was possible to produce for the same 
fact either freemen or slaves as witnesses, the 
judges always preferred the torturing of slaves 
as a more certain evidence. Cicero, however, 
seems to think thu evidence not so certain as 
the testimony of free citisens. Orat. pro Coelio. 



JVOOB ROOKS. 

Judee Rooke, in going the Western circuit, 
had alai^ stone thrown at his head; but &om 
the circumstance of his stooping very much, it 
passed over him. '^ You see,^ said he to hb 
friends, " that had I been an upright judge, I 
might have been killed.'* 



MR. CURRAN. 

The Irish jud^e, Day, who was not over- 
burdened with bneft when a barrister, obtcdned 
his promotion, through court favour, to the judi- 
cial chair of the county Dublin sessions — house 
at Kilmainham, and it was rumoured that he had 
declined all further bar practice. It was asked, 
on whom the chairman conferred the bar bi^? 
(A phrase implying all his briefs, fees, and recom- 
mendations to practice.) Curran answered, that 
" the chairman would certainly keep it himselC 
for he was too generous a man to confer an 
empty compliment." 
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TO THE LORD CHANCELLOR. 
LETTER Y. 

ON HIS LOBDSHIP'S MODE OF DESPATCHING 

APPEALS. 

Mt Lord, 
Permit me once more to intrude upon 
jour notice in a matter of the highest im- 
portance to the country and to your Lord- 
ship. I may be first allowed to disclaim 
any want of confidence in your talents, in- 
t^rity, or fitness for the situation into 
which your Lordship has elevated yourself. 
I have watched most carefully the whole 
of your conduct since you have held the 
great, seal. I have scrutinised most se- 
verely all your actions and all your speeches, 
and am satisfied you have the good of the 
-country at heart I most cordially despise 
the attempts which have been made to de- 
'tract from your noble efforts to relieve the 
administration of justice, from some of its 
burdens, and rejoice that your Lordshio 
has been able so triumphantly to defend 
your conduct. No assistance is necessary 
to you, or it would be most heartily ren- 
dered ; but vou have only to follow up the 
rational and moderate reforms you have 
commenced, and singly you may take the 
field against all the foes that attempt to 
aasail them. 

It has indeed been said, my Lord, and 
the opinion has received the countenance 
of some persons whose words are entitled 
to some attention, that your Lordship's 
measures are, to use a familiar but express- 
ive term, *' a mere job ;" that you have 
availed yourself of the absence of the Chief 
Baron to hurry through a measure which 
will djsplace almost all the persons whom 
he considered competent to fulfil the duties 
of office, and which will enable you to 
bestow on you^r own friends ten or twelve 
valuable appointments. All this I merely 
allude to in order to declare my sincere 
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belief that no such unworthy motive has 
actuated your Lordship. On the contrary, 
as I have said before, I am confident that 
your Lordship had the good of your coun- 
try at heart when you proposed your late 
measures. My hopes tnen mainly rest on 
your Lordship, ana I should be grieved if 
there were any real ground of complaint 
against you. 

These being my feelings, my Lord, I 
have heard wi3i great regret of a late de- 
cision of your Lordship, and of the words 
in which that decision was made. I adlude, 
mv Lord, to the case of Portman v. MillSf 
which came on before your Lordship for 
hearing on Thursday and Friday, the 17th 
and 18th of the present month. I under- 
stand, that throughout the whole of this 
important and difficult cause, considerable 
impatience was manifested by the Court; 
but that it was shown most conspicuously 
on a dispute between the counsel con- 
cerned in tlie cause whether the word 
« customary" was inserted in a particular 
agreement. I understand, your Lordship 
at Uie dose of the discussion, hastily ex* 
claimed, addressing one of the counsel 
who had been most strenuous in the ar- 
gument, " Would to God, Mr. Lynch, that 
It (the word customary) had been there, 
as I should then have been spared all this 
discussion." I am told, moreover, that at 
the close of the argument of counsel, your 
Lordship, without one moment's hesitation, 
confirmed the decision of the court beldw, 
adding only these extraordinary words, " I 
shall not assign my reasons, nor can I ever 
do so when the arguments of counsel have 
been so long as they have been in this 
cause." 

Now, my Lord, if these, or any others 
having the same meaning, were your words, 
allow me to say that if they are to be ad- 
hered to, there is an end of the adminis- 
tration of justice in this country. You will 
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indeed dispose of the business ; the appeals 
will be despatched most truly; but your 
Lordship's registrar, dr your Lordship's 
footman, will answer a» well as your Lord- 
ship. If no reasons are to be given, there 
is an end of all security to the suitor. Lots 
or dice will be as satisfactory. It i» as 
much your duty, my Lord, to give your 
reasons for your decisions, as it is your duty 
to decide. Should you adhere to your de- 
termination, thus hastily expressed, the 
lodging an appeal to your Lordship will be 
a wretched and useless mockery. Better 
would it be for you to take the list at once, 
and decide them all in one half hour, than 
go tlirough the form of appearing to hear 
them. 'Diere would then indeed be no de- 
lay ! Your paper would then be clear ; your 
arrears at once cut off; you might then come 
forward and declare that you had sur- 
passed all other Chancellors; you might 
then deliver a beautiful speech in the House 
of Lords, and this might be its form, 
" I am now able to acquaint your Lordships 
tliat there is no cause remaining unheard 
in the court in which I preside. I have 
adopted a course, which, although it be 
without precedent, is simple and clear, and 
which has been completely effectual. I am 
of opinion that the greatest quality in a 
judge is despatch. If I only can save time I 
shall justly merit the applause of my coun- 
try. If a cause be only decided, that is all 
that is necessary. If right, well, but if 
wrong, still well, so that it be decided. 
The practice of giving reasons for the 
judgment merely occupied the valuable 
time of the court, and I have, therefore, 
discontinued it. Moreover it occupied the 
valuable time of the judge, which was 
much worse ; because he could employ it 
for the benefit of his country if it were not 
thus engaged. It is absurd, my Lords, to 
suppose that a judge need listen to coun- 
sel; or that he need trouble himself with 
the wearisome details oi the cause. I have 
proved to your Lordships that he need give 
no reasons for his decision; why, then, 
embarrass himself with its facts, or the 
conclusions from those facts. If he need 
give no reasons, which I have proved, he 
need not care about either the facts, or the 
law of the case : die drama may still be 
played, the decision may be made; and 
the parties are tiie more likely to be satis- 
fied, because there will be nothing that 
they can lay hold of. If no reasons be 
given, the ignorance or inattention of the 
judge cannot be discovered ; and while he 
is apparently listening to a cause, he can 
be employing his faculties in schemes of 



universal philanthropy, and projecCs which 
will benefit the whole world." 

This, my Lord, may be your happy task* 
You may thus anDounce the delightful 
news of there being no longer any arrear 
in the Courts of Chancery ; and felicitate 
yourself on the success of your plan. 

Permit me one word more, my Lord, as 
to the reason assigned by your Lordship 
for not giving your judgments at length, 
which you say is the length of the addresses 
made oy counsel. Surely you most be 
aware, that if you refuse to bear counsel, 
or render it irksome for them to address 
you, you refuse to hear the suitor. It is the 
right of the suitor that is injured; in general 
he can only address the court in person, or 
by counsel. Your Lordship wiU hardly 
prefer a personal application to the course 
more usually adopted. The jcounsel em- 
ployed in each particular case are selected 
to represent the interests of the suitor, and 
if they are not heard and attended to, nay» 
if they have not every facility in discharging 
their duty, it is the suitor who i^ injured. 
Justice is, to a greater or smaller extent, 
denied. The whole case must be fully 
heard. It may be tedious and wearisome; 
the same arguments as your Lordship has 
complained of, may be repeated over and 
over again ; all this may be irksome and 
distressing to your Lordship, but it must be 
endured : far better is it that the decision 
should be somewhat delayed, if it be made 
at last after a complete exposition of all the 
matters necessary to render it just and be- 
neficial ; far better is it that it should be 
somewhat protracted than that it should be 
founded on false reasons, or on no reascms 
at all. The decision of a judge is to be a 
beacon to those who are wandering in pur- 
suit of justice ; its foundation must be sure 
and stedfast, or it will only mblead. Lot 
plus laudatur quando roHane probaiur^ is 
the old law maxim which has been handed 
down to us from judge to judge» and your 
Lordship has brought forward no argument 
to make us tliink it incorrect. 

And now, my Lord, permit me to assure you 
that this letter is written in no unfriendly 
feeling to you . I have been and shall be ready 
to give the humble tribute of my admira- 
tion to an^ measure of your Lordship which 
deserves it I have thought it my duty, 
however, 'thus boldly to address you, be- 
cause I have an earnest desire to see you 
continue to benefit your country by holding 
your present office, and I shall not shrink 
from any personal responsibility attending 
it, ^^ potestas modo veniendi in publicum 
sity dicendi periculnnk noti reaiso.* But I 
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repeat that I shall be the lint to hail a 
change of opinion or practice on the part 
of your Lordship. 

I have the honour to be. 

My Lord, 

Your Lordship's most humble servant, 

A Barrister. 
Lincohi's Ian, March !23. 1231. 
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LORD PLUNKET. 

We had intended from our own sources to 
have given a sketch of the forensic talents 
of Lord Plunket : but are willing to suppose 
them more imperfect than those which arise 
on tlie spot of his birth. We therefore make 
the following extracts from a sketch of this 
eloquent advocate in a Dublin publication, 
the Natumcd Magazine, Making allowances 
for a little extra rhetoric, it appears to us 
an interesting paper. 

Lord Plunket was the son of a presbyterian 
minister, who died, leaving hb family plunged in 
distress : by the assistance of a fnend be was 
enabled to pursue his collegiate studies, as the 
preparatory step to the attainment of a pro- 
fession. The fact of his Lordship's having been 
brought up among dissenters may have had no 
alight influence on the formation of his character, 
whatever may be the peculiarities of dissenters, 
it must be admitted that their tenets and con- 
duct encourage boldness of thought and freedom 
of discussion, prompt men to express their feel- 
ings freely and maintain them resolutely, to 
respect the sacred rights of conscience, and 
worship liberty as a goddess deserving of un- 
mixed and continual devotion. The presby- 
t^ians were foremost in spirit, intelligence, and 
power; they had raised Ireland firom the degra- 
dation into which she had fbllen, achieved her 
independence, and they were justly proud of 
the noble work which they had accomplished. 
Bred up amongst such a class, his Lordship 
must have imbil^d liberal opinions— his enemies 
assert they bordered upon republicanism ; but 
heartless men cannot discriminate between a 
virtuous enthusiasm for liberty and a wild revo- 
lutionarv spirit. His Lordship became a mem- 
ber of the Historical Society, in its best days a 
society which, whatever bad habits it may have 
engendered, is entitled to the lofty praise of 
having been a noble school for the instruction 
of the noblest faculty which the bounty of 
heaven has bestowed on man. He soon a^ 
tained eminence as a speaker ; his eloquence 
was bold and rapid, nervous and impressive, as 
it continues at the present day, save that it is 
matured by wisdom and tempered by experience. 
He quoted no verses; he delivered no mean 
conceptions wrapped up in pompous words, 
avoided rant and declamation ; speaking line- 
ally and brilliantly^ he delighted his audience 
by the charms of his eloquence, no less than he 



convinced their judgments by the soundness of 
his reasonings. 

Lord Plunket's university character travelled 
before him to the bar, and prepared his friends 
for his early and signal success. When keeping 
terms in London he was an ardent student, and 
never man devoted himself more eagerly to the 
mastery of the most recondite learning of his 
profession. In his person was strikingly dis- 
proved the silly but too prevalent opinion, that 
unabated perseverance is incompatible with 
spleiidid genius. One of his earliest friends was 
Archbishop I^fagee, with whose capacity and 
learning the public have been long familiar; 
the intercourse and intimacy of such men must 
have been equally beneficial to both ; tJie lite- 
rary triumphs of the one must have stimulated 
the other by a noble rivalry to perseverance. 
Their political disagreement in after life dimi- 
nished the friendship which had been formed 
and cemented in their youth, when their opi- 
nions could scarcely have been discordant. I'he 
charge of inconsistency brought against either 
might he obviated by considering that the ques- 
tion on which they differed most widely had 
not then engrossed the attention of the public. 
But Lord Plunket had another and dearer friend 
in Mr. Burrowes; their attachment has been 
deep and lasting — alike honourable to both — 
the growtli of mutual esteem and mutual affec- 
tion. And no circumstance reflects more honour 
on Lord Plunket's character as a man than the 
unalterable regard with which he has repaid the 
unshaken friendship of Mr. Burrowes — a friend- 
ship of which the highest individual in the land 
micht feel justly proud. 

The success o\ Lord Plunket at the bar was 
prompt and decisive, and that at a time when 
eminence was not of easy attainment — when 
every Inch of the ground was disputed by 
numerous rivals of extraordinary merit. He 
had to contend with the sweet tongued and 
persuasive Burke, whose seductive oratory en- 
chanted every ear — the sound learning and 
serious logic of Saurin — the wisdom and expe- 
rience of Burston — the power and simplicity of. 
Burrowes — the irresistible wit, the deep and 
touching pathos of Curran. I am tempted to 
pause and ask, where are we to look for the 
worthy successors of such men ? The attorneys 
may answer, Messrs. Bennet, Perrin, Litton, 
Wallace, O'Lochlin, Doherty — unquestionably 
good lawyers, and respectable men. They are 
modest, I am satisfied ; and would feel conscious 
that they could be compared to the illustrious 
individuals, who, fortunately for them, have 
now left the field, only in the bitterness of deri- 
sion. The oratory of the Irish bar has been 
sneered at, it will now be sneered at no more* 
The genius of eloquence has nearly fled to make 
way tor declamatory ebullitions, nerveless insi- 
pidity, or prosing tameness. 

Lord Plunket was engaged in the celebrated 
case oi the petition to the Irish House of Com- 
mons asainst the return of Hutchinson for the 
University of Dublin. His printed speech on 
that memorable occasion is excellent of course, 
but certainlv not superior to that delivered by 
his friend Mr. Burrowes. They did all that nien 
could do,. and failed; for what can the sublimest 
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eloquence achiere when matched against liar- 
dened and profligate corruption? His practice 
at this lime was extensive, and he possessed 
every re(|uisite as a lawyrr, to preserve aud 
extend it; while his acknowledged superiority 
as a public speaker marked him out as likely to 
be a powerful ally to any political party to 
which he might become attached. He was in- 
troduced accordingly into the Irish parliament, 
in the days of its grossest corruption, and soon 
became one of the most conspicuous public 
characters of the time. The speeches delivered 
by his Lordship in the Irish House'of Commons 
are deeply interesting. There is a recklessness 
about them which seizes the attention, and com- 
pels you to believe in the earnest sincerity of 
the man who could employ such daring lan- 
guage. He thundered forth his invectives with 
the most unsparing fury, and lashed his oppo- 
nents with merciless and incessant sarcasms; 
ridicule he disdained ; scorn, hatred, and revenge 
were the weapons of his wrath. 

In the debates upon the union his passion 
was ungovernable, his indignation boundless ; he 
vented his rage upon the devoted head of Lord 
Castlereash with relentless bitterness. The few 
sentences in which he drew a comparison between 
Mr. Pitt and Lord Castlereagh are unequalled for 
the un mingled expressions of contempt : " The 
example of the prime minister of England may 
deceive the noble lord. He has his faults; he 
abandoned in his latter years the principles of 
reform, by professing which he had obtained the 
early confidence of the people of England, and 
in the whole of his political conduct he has 
shown himself haughty and untractable ; but he 
has shown himself by nature endowed with a 
towering and transcendent intellect, and that 
the vastness of his moral resources keeps pace 
with the magnificence and unboundedness of his 
projects. I thank God that it is much more 
easy for him to transfer his apostasy and h 13 in- 
solence than his comprehension and sa^acitvj 
and I feel the safety of my country in the 
wretched feebleness of her enemy. I cannot 
fear that the constitution which has been formed 
by the wisdom of sages, and cemented by the 
blood of patriots and o'^ heroes, is to be smitten 
to its centre by such a green nnd limber twig as 
this." Of quotations Tie has ever been most 
sparing, especially of poetical morceaux, which 
are the vulgar embellisnmentd of inferior orators; 
but whenever he did adopt them", they were sin- 
gularly felicitous, and pointed in their appli- 
cation. The followinjT passage from a speech 
upon the union furnishes a striking exemplifi- 
cation of this. " The independence of a nation 
I must own does not appear to me to be exactly 
that kind of bagatelle which is to be offered by 
way of compliment, either to the youth of the 
noble lord who honours us by his pretence in 
this house, or to the old age of the noble mar- 
quis, who occasionally sheds his setting lustre 
over the other: to the first I am disposed to 
say, in the words of Waller, 

* I pray thee, gentle boy, 

Press me no more for that slight toy.* 

Ai)4 to the latter, I might apply the language df 
Lady Constance ; • that's a good child, — « go to 



its grandam, — give grandam a kingdom, anif its 
grandam will give it a plum, a cherry, and a fig 
— there's a good grandam.* I hope therefore, 
sir, i shall not be thought impolite if I decline 
the offer of the constitution of Ireland either as 
a garland to adorn the youthful braw of the se- 
cretary, or to be suspended over the pillow of 
the viceroy." A clas'sicnl quotation oi his lord- 
ship in the Imperial Parliament was likewise re^ 
markable for strength nnd application ; it was 
tliat wherein he compared the fury of the ex- 
cluded Catholics to the 

' Irce leonum 
Vincla recusant urn.' 

It must be admitted that however the vehement 
adjuration and passionate appeals in his union 
speeches, may have been warranted by the excite- 
ment ofthe moment, yet wheVi perused calmly at 
this distance of time they appear to border upon 
the ridiculous ; as where he exclaiipts, " for my 
own part I will resist it to the last ga^ of my 
existence and with the last drop of my blood, 
and when I feel the hour of my dif>solution ap- 
proaching, I will, like the father of Hannibal, 
take my children to the altar, and swear them to 
eternal hostility against the invaders of thdr 
country's freedom.'^ Hit) lordship has changed 
his mind wonderfully for the better; and relax- 
ing somewhat from the sternness of his Ro- 
man (?) resolution deemed it more consistent 
with the character of parental afl^tion instead of 
swearing his sons to eternal hostility at the altar 
to swear them into snug official situations. 

He entered the imperial parliament, member 
for the University of Dublin; nor coiild that 
learned corporation have selected a represent- 
ative better qualified to uphold their dignity 
and the honour of the country. How unlike the 
fate of Flood was that of Plunkett, in the Eng- 
lish House of Commons; die first with every 
attribute of greatness failed, the triumph of the 
latter was complete. His sound judgment soon 
taught him to adapt his style to the serious 
character of his hearers. Hence it is that al- 
though a sarcastic vein prevails in many of hb 
speeches delivered in St. Stephen's, yet the total 
absence of that haughty and most insulting spi- 
rit of irony, which pervades his earlier efforts, 
is easily perceivable. The members on the other 
hand soon saw the sort of man they had to deal 
with, they feared and respected him,, and the 
character which he once gained amongst tkem 
he never subsequently lost. He was not a ta&- 
ative member, nor did he delight in making rapid 
observations on the presentation of peiitions; 
he held himself in reserve for the proper op- 
portunity, and then showed that he knew how 
to use it.' 

The Catholic question was the dieme in which 
hisi abilities shone most conspicuously ; his name 
beeame identified with that great measure, and 
he was ever regarded as its best and ablest ad« 
vocate : he was master of the subject in its 
principles and details, for he had considered it 
long and attentively ; he was likewise intimately 
acquainted with the country which it more im* 
mediately concerned ; his speeches consequently 
teemed with cogent arguments and valuable in* 
formation on the matter. His admhren say 
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that his speech delivered in 1815, in bringing 
forward the Catholic question, was his most 
brilliant and triumphant effort in the British 
senate : but I conceive that all bis speeches on 
this subject are equally excellent and convincing ; 
they are even finished compositions — every 
sentence is perfect and compact; the speaker 
seems resolved not to detain you a moment 
longer than is necessary, his mind hurries on to 
the conclusion. How forcible are his illustra- 
tions ; ** The time to have paused was before we 
had heaved from those sons of earth the moun- 
tains which the wisdom and terrors of our an- 
cestors have heaped upon them : but we have 
raised them up and placed them erect — are we 
prepared to nurl them down, and bury them 
again ? " It is admitted that in the debate on 
this question, he excelled every other speaker; 
Canning joked sometimes, Castlereagh blundered. 
Brougham got furious, but Plunket, equally ele^ 
gant, was more guarded and convincing. All 
was respect and attention when he spoke; I 
never saw a man listened to with such marked 
attention, nor heard cheers so loud and trium- 
phant, as those which accompanied his forcible 
and conclusive sentences. The most remark- 
able of his speeches upon other subjects, was 
that spoken on the Manchester riots; his power 
was such, that by turning round tP assist the 
government and assault the radical faction, he 
may be said to have saved the country from ruin. 
At thar unhappy time the discontent of the 
people was so fierce and violent, the schemes of 
sedition so numerous and powerful, that the go- 
vernment of the country might be said to be 
reeling from its position. Plunket lent his aid 
to prop it up, and by what was considered an 
astooiithing effort of argument and eloquence, 
gave to thp frightened House of Commons the 
tone and the temper which the house required ; 
he spoke to the radicals of the dny as ** incen- 
diaries, with their levers placed under the great 
pillars of social order, and heaving the consti- 
tution fron) its foundation." And yet distin- 
guished critics have termed this speech feeble 
and degenerate, compared with those inimitable 
specimens of masculine, chaste, epigrammatic, 
vehement eloquence, which the oration on 
the Catholic question betrayed. He has been ac- 
cused of resting too much **upon theeeneral no- 
toriety of factt** in the debate on the Manchester 
riots; the Edinburgh Review observing it was 
just such a speech as a lawyer might make up 
from his brief. After this criticism from the 
Edinburgh, it is amusing to turn to the Quar- 
terly ; — what does it say of Plunket and his 
speech ? ** As might have been expected from 
the known character of Mr. Plunket's public 
speaking, his speech iseminent for the unlaboured 
deamess and compactness of its reasoning, for the 
noble simplicity of its style and manner, and for 
the soundness and devotion of its political views." 
The reviewer then descants upon Irish elociuence, 
and bestowing upon it a just and splenuid en- 
cominm proceeds to observe, that Plunket's 
style wa$ all o9er Er^lish, A roost admired 
pasmge may not be entirely inapplicable to the 
present times. ** To whom are these calamities 
to be attributed ? Is it not to those, who, ac- 
tuated by selfish motives of ambition, (no, I will 



not 81^ ambition, I will not squander away a 
word often ap|>lied to nobler ^pirations, to such 
base designs,) is it not to those who seek mis- 
chief for mischiePs sake, who would let loose 
the whirlwind, though with the conscious inca* 
pacity to direct it ? ^ Who would lay the fabric 
of social order in ruin, not so much in the hope 
of rising upon that ruin, as for the satisfaction 
of contemplating the havoc they have made?" 
It is most strange to find two such eminent pub- 
lications differing upon the merits of a speech, 
even as a composiaon. I entirely subscribe to 
the criticism or the tory journal, although I do 
not assent to the fairness of the observation that 
his style is all over Englbh. 

Lord Plunket preserved his reputation in the 
senate by speaking but seldom ana speakins well, 
but still it must be admitted that men like learif- 
ing; and Brougham who disphyed such abilities 
and information in a vast varietp^* of subjects dis- 
cussed in parliament, deserves far higher praise 
than the subject of this sketch, whose exertions 
were confined within a comparatively narrow 
sphere. 

With Lord Plunket's powerful forensic efibrts, 
every person of taste must be intimately ac- 
quainted. Considering his talents as an advo- 
cate, it seems somewhat strange, in looking over 
the mournful catalogue of Irish state trials, not 
to find his name appearing as counsel for the ac- 
cused. He seems to have stood aloof; to have 
given way to Curfan, his less solid, but more 
brilliant, contemporary; the ardent character of 
the latter eminent person tempted him to mingle 
more with the people : he was one of themselves, 
and it was natural that they should fly to him 
for help, when the strong arm was raised against 
them. 

For nearly twenty years bis lordship prac^ 
tised only in chancery; for the business of which 
court his wonderful sagacity peculiarly fitted him; 
he was not remarkable for his knowledge of 
case law, nor did he bolster up his alignment 
with decisions in point; frequently, however, 
his purpose appeared to have been rather to 
puzzle the judge than to establish his client's 
case. It has been said, that Plunket ought always 
to have been counsel for the detiendant ; for out of 
the plaintiff's case he was able to extract argu- 
ments to defeat him ; and I have beard, but cannot 
vouch for the fact, although it seems not im« 
probable, that when a case would be called on 
in which he had hardly looked at his brief, he 
would say, ''Well, no matter; Sanrin know* 
the case, and will say enough for himself, and for 
my purpose too: " thus he always cot a staff at 
his adversary's hedge to beat him with* Two 
memorable jury cases prove, in a signal manner^ 
the depth of his understanding, and the vigour 
of his eloquence. The first — the case ol the 
prerogative information against the chief barons, 
m 1816, is still fresh in the recollection of the 
profession and the public ; such a blaze of elo- 
quence, on so dry a subject, never before asto- 
nished and delighted an Irish audience. Plun- 
ket's speech was not showy and omnniental, but 
replete with antiquarian and recondite learning; 
sometimes, amidst the profoundest train of rea- 
soning, a sarcastic reflection would escape him. 
His attack upon Mr. Saiirin was intemperate, but 
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useful, as it ailbrded an opportunity for thejpre- 
sent chief justice for the delivery of one of the 
most beautiful speeches in reply, ever made in a 
court of justice. The second trial to which I 
allude, was that of llardwick and others, for a 
conspiracy to create a riot, in 1 823. The state- 
ment of the then attorney general, Plunket, was 
classical, energetic, and luminous; many parts, 
on a calm perusal, resemble a beautiful historical 
composition ; as, for example, the following cha- 
racter of William the Third: — "Perhaps, my 
lords, there is not to be found in the annals of 
history, a character more truly great than that of 
William the Third. Perhaps no person has ever 
appeared on the theatre of the world, who has 
conferred more essential or more lasting benefits 
on mankind; in these countries, certainljr none. 
When I look at the abstract merits of his cha- 
racter, and contemplate him with admiration and 
reverence — lord of a petty principality — desti- 
tute of all resources but those with which nature 
endowed him — regarded with jealousy and envy 
by those whose battles he fought, — thwarted in all 
his counsels, embarrassed in all his movements, 
deserted in his most critical enterprises, he con- 
tinued to mould all those discorclant materials, 
to govern all these warring interests ; and merely 
by the force of his genius, the ascendency of his 
integrity, and the immoveable firmness and con- 
stancy of his nature, to combine them into an 
indissoluble alliance against the schemes of des- 
potism and universal domination 'of the most 
powerful monarch of Europe, seconded by the 
ablest generals, at the head of the bravest and 
best disciplined armies in the world, and wield- 
ing without check or controul the unlimited re^ 
sources of his empire. He was not a consum- 
mate general — military men will point out bis 
errors in that respect — fortune did not favour 
him, save by throwing the lustre of adversity 
over all his victories. He sustained defeat after 
•^lefcat, but always rose adverns rerum intynersa- 
bUis nudis. Looicing merely at his shining oua- 
Jities and achievements, I admire him as 1 do a 
Scipio, a Re^ulus, a Fabius; a model of tranquil 
courage and probity, and armed with a reso- 
lution and constancy in the cause of truth and 
freedom, which rendered him superior to the ac- 
cidents that controul the fate of ordinary men." 
The excellence of this glowing description will 
induce the reader to pardon tlie length of the 
quotation. 

Enough has been said of his forensic eloquence 
to show that it was of mittchless force, and suffi- 
ciently elevated to raise the imagination to the 
level of great and vigourous conceptions. Has 
not such a man as this a right to the highest ho- 
nours of his profession ? And must not every 
one who admits and admires the supremacy of 
tfenius feel indignation, that reproaches should 
be hurled against a ministry for elevating to the 
highest station in the land, one whose talents are 
so various and so splendid. He possesses the 
rare union of high and commanding eloquence, 
with the most acute and vigourous reasoning 
powers: his natural lo^c exceeds that of, any 
living public man. It is astonishing with what 
might he grasps the argument of an adver^ry, 
iind, while he crushes it to pieces, extracts, from 
it the matter that is to serve his purpose. But 



there is no trickery', noflnesse^ in this : he is not 
only a subtle, but a bold, logician ; he does not 
nibble away a point from his antagonist, but 
tears it from him by main force ; yet alwi^ so 
as to appear to have reason and fairness on hu 
side. He is collected in debate, but never cold ; 
he is seldom fiery, but then he is never fHgid : 
he is at once skilful and strong ; and when hit 
adversary is once thrown, we scarcdy knov 
whether it was by adroitness or by force. And 
yet, after all, I cannot help thinking, that if he 
had accepted the office of Master of the Rolls, 
and settled in England, he would have injured 
his fame, and lost a portion of that high renown 
he now happily enjoys. In parliament he would 
always have maintamed his ground; he might 
have made a good equity judge; but the bar over 
whom he was to preside had been accustomed to 
the immense emdition of Lord Eldon, to the 
profound wisdom and luminous decisions of Sir 
William Grant, to either of whom, as equity 
judges, it may not be deemed presumptuous to 
assert. Lord Flunket would have been decidedly 
inferior. Mackintosh must have ranked above 
him as a philosopher and an author ; for Plun- 
ket has given the world no proofs that he is 
either ; while Brougham, his equal in the senate, 
would have cast him completely into the shade 
as a universal scholar, as the founder of noble in- 
stitutions, the friend of science, the cncourager 
of learning, the patron of every good and us&l 
work. Lord Plunket*s memory and talents can- 
not speedily be forgotten ; but these illustrious 
persons have better and more substantial claims 
upon the attachment of mankind, and their glorj 
will assuredly be more solid and enduring. 
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LECTURES OF MR. THEORALD ON THE LAW OP 
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No. II. 

The chief subject announced for const- 
deration in this lecture was, the extent or 
meaning of the words '' special promise to 
answer for the debt, default, or miscarriage 
of another person," with the view to deter- 
mine in what cases a compliance with the 
enactment relative to that description of 
promise is necessary. 

From a review and minute critical exa- 
mination of several of the earlier cases, 
Mr. Theobald inferred, that at first the 
words quoted were understood by the 
courts to apply to promises of guarantee 
exclusively. Thus in Buckmyr y,MxmdI% 
the defendant's promise, namely, that if the 
plaintiff would lend his horse to A, ^., 
A. B* should return it safe, was held to be 
within the statute, << because, (says Salkeld, 
abridging the reasoning of the court) the 
promise came in aid only (that is, he was 
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mn accessory or surety, and not a (Arincipal) 
to procure a credit (that is, the loan of tlie 
horse) to the party, and there is a remedy 
against both according to their distinct en- 
gagements.*' In R&ad v. Nash\ on the 
contrary, where it appeared that no other 
person was obliged as principal debtor, and 
therefore that the defendant was a surety, 
the case was held not within the statute. 
Now, said the lecturer, had it not been pre- 
viously determined that the statute applied 
to guarantees only, the consideration that 
the promise in the forma: case was a gua- 
rantee, and that that in the latter was not, 
would not have been decisive of the ques- 
tion, whether those promises ware within 
the statute. The lecturer next adverted to 
the recent case of Kirhham v. Martifr> 
There the defendant's son was alleged to 
have ridden to 4ealh the plaintiff's horse, 
and the defendant promised him a sum of 
money in compensation. The material facts 
in this case were identical with tliose in 
Read v. Ncish, In both cases an injury had 
been, or was alleged to have been, commit- 
ted; in both, a third person promised a 
compensation; in neither was the person 
who committed the injury a party to Uie 
agreement for a compensation ; yet, in the 
latter case (Kirhham v. Martyr) the court 
decided the defendant's promise to be 
within the statute, on the ground that it 
■ was a promise to answer for a <^ miscar- 
riage." Read V. Nash therefore is over- 
ruled, and in future, not only promises of 
guarantee, but promises to answer for the 
iorts of others, must be in writing. 

We have not space for more than an il- 
lustration o^ Mr. Theobald's views respect- 
ing the policy of this decision. Wnilst, 
said he, the words alluded to were under- 
stood in then: most probable sense as appli- 
cable to guarantees only, principle and har- 
mony prevailed in the decisions ; but, from 
giving the word <* miscarriage'' a literal 
interpretation, without regard to the con- 
text, the question arises, whether a literal 
interpretation should not be applied to the 
rest of the enactment ; and if not, two in- 
consistent rules of interpretation exist con- 
currently, according to one of which many 
cases which have been excluded from the 
statute ought to be included, and accord- 
ing to the other, mmiy included which 
ought to be excluded. For instance, upon 
a literal interpretation of the words *' pro- 
mise to answer for the debt of another," 
Goodman v. Chase^^ and many analogous 
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cases which have been excepted from the 
statute, would be within ft; because, al- 
though the defendant was not a surety by 
reason of the effect of his agreement in ex- 
tinguishing the liability of the principal 
debtor, still, at the time his promise was 
made, the debt was not his own, but strictly 
and literally " the debt of another." 

Mr. Theobald next reviewed the cases 
taken by judicial decision out of the statute. 
Goodman y. Chase^, Browning v. Stal' 
lard^, TonUinson v. 6r?//', Anstey v. ilfor- 
denEy Williams v. Lmer^ Banwton v. 
Panlin^, Burrell v. Trussell^ Houlditch 
V. Milne\ and CasAing v. Auheri^^ were 
the chief of those cited ; and the results of 
which he stated to be that tlie following 
agreements are not within the statute: 
1. Agreements, by the express terms of 
which the creditor loses his right to recover 
against his original debtor. 2. Agree- 
ments, by the legal operation of which the 
creditor loses his right to recover against 
his original debtor. 3. Agreements, ac- 
companied with a relinquishment by the 
credQtor to the surety or promiser of any 
securities of any kind, on which he has a 
lien for the sum promised. 4. Wherever 
die creditor se41s his debt, the promise of 
the purchaser to pay the price is not within 
tiie statute. 

Referring to GaU v. Comber d, and Grove 
V. Bubois^y Mr. Theobald next discussed, 
whether the guarantee of a broker on a M 
credere commission was within the statute, 
and he concluded by announcing for his 
next lecture, the subject of the extent and 
the construction of the obligation of surety. 
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Sta^lement to the Practice of the Courts ef 
king's Bench and Common PleetSy Sfc. 
By Willitim Tidd, Esq. London, 1830: 
Saunders and Benning. H. Butterworth. 

The industry of Mr. Tidd has been again 
employed for the benefit of the profession 
in preparing his Supplement to the Practice. 
In this work he has introduced the cases on 
the subject of Practice which have been 
decided since the last edition of his work : 
and the alterations effected by the new 
statutes. In an appendix will be found at 
full length the 1 Wil. 4, c. 70. ** for the 
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more effectual Administration of Jostice in 
England and Wales>" and forms altered ac- 
cording to the provisions of that statute. 

Among the additions which are to be 
found in the Supplement is a fiill treatise on 
the law of *^ tender.*' It commences at 
page 10, and extends to page 36 of the Prac- 
tice. He begins by giving a definition of 
a tender as *< an offer to pay a debt or per- 
form a duty.** He proceeas to point out, 
in what cases it is allowed, and in what not 
allowed : — when it is necessary, and when 
not, — in what cases it is a perpetual bar, 
— - when it should be made, — by and to 
whom, — in money or bank notes, and 
when production of money is necessary. 
He Uien considers the cases in which a 
larger sum than that due is tendered ; when 
change is required where the debt is due 
to several persons. It is then shown that 
it must be unconditional. He points out 
the instances in which it ought to be plead- 
ed, — where it may be pleaded witti the 
general issue, — the form of the plea and 
when it may be pleaded, — shows Uie effect 
of a tender in admitting the contract, and 
describes the subseauent proceedings in the 
cause. He concluaes with a statement of 
the law on the subject of costs in such cases 
which we subjoin. •* Where the defend- 
ant in assumpsit pleaded non assumpsii as 
to all but a particular sum, and as to that 
sum a tender, and on the trial the fact of 
the tender is found for him, but that the 
sum tendered was not sufficient, ^by which 
the plaintiff has a verdict on the general is- 
sue and judgment for his damages and costs,, 
in such case there is not an instance of the. 
costs of the issue on the plea of tender ever 
having been taxed for the defendant. So 
where in a similar case the issue on the 
plea of tender was found for the plaintiff 
and on non cMumpsU for the defendant, the 
plaintiff was holden to be entitled to the 
general costs of the cause. And a tender 
and payment into court, by which the 
plaintiffs claim is reduced below forty 
shillings will not entitle the defendant to 
enter a suggestion on the London Court of 
Conscience Act, although the issue on the 
tender be found for the defendant.*' 

We make the following extracts on the 
subject of fees receivable by the officers of 
the courts. 

^ It has been made a question, whether the offi- 
cers are entitled to take extra fees for business 
done on legal hoUdavs in vacation: and upon 
this subject Lord Ellenborough is reported to 
have said, in the case of Ttoeddale v. Fennell^ 
that the officers, though they may keep holidays, 
must not be allowed to sell or make a traffic of 
themt but it should be observed, that in this 



case an extra fee bad been taken bvtbe dcrk of 
the declarations, on the feast of Sc^eter ; which, 
though mentioned in the stat^te of 5 & 6 Edw. 6. 
is not considered as a l^al holiday in term time. 
This question, however, came dirartly before the 
Court of Common Pleas, in the case of Mar^ 
V. BMt but was not decided. In that 'case, the 
deputy sealer of writs, being at his office on a 
legal holiday, (that of St. Luke, which fidls oa 
the 1 8th of October,) a writ was ofteted him to. 
seal, which he refused to do, without an extra 
fee; and the Court, without deciding on bis 
right to make such a demand, held that at all 
events his refusal to seal the writs was not ao 
offence, for which they would grant an attach- 
ment : so that the question may be considered 
as still unsettled. It has been determined, that 
the clerk of the papers in the Fleet Prison is en- 
titled to the fee of 8#. ^d. on every action from 
which a prisoner is discharged : but the warden 
of the Fleet cannot demand an additional fee for 
expedition in retumine a writ o^habeoi corpus: 
and it seems, that the prothonotary ot the 
Whitechapel Court of Requests is not authorized 
in receiving of a plaintiff, at one payment, all the 
fees necessary to bring his cause to issue, before 
the suit is at issue. 

" The quantum or amount oF fees, andeatiy 
payable to the officers of the Courts have been 
settled and ascertained from time to time, by 
acts of parliament, or the king's letters patent ; 
or by commissioners appointed under the great 
seal, to enquire into ana examine the same; or by 
the judges; or a jury of officers, clerks, and at- 
torneys, impannelled and sworn for that purpose; 
or by the verdict of a jury, on a quemtum w^eruit, 

^ In the King's Bench, a table or note of the 
fees due and time out of mind used to be paid to 
the prothonotaries, or chief clerks, on the plea 
side of the Court, and to their clerks, was pre- 
sented by a jury of attorneys, upon oath, by 
virtue of his majesty's commission, in Apnl 
1650 ; which table was kept in the King's Bench 
Office^ where it was burnt in the great fire of 
London. In the Common Pleas, it appears that 
certain fees belonging to the protnonotaries, 
euMtot brevium^ clerk of the treasury and his 
clerks, and the filacers for common process, 
were allowed and ascertained by the Judges of 
that court, as far back as the thirty-fiflh year of 
the reign of Henry the Sixth : and, in the reign 
of James the First, orders were made by the 
Judges, concerning the exaction and excemve 
takifig of fees ; by which it was ordered, that 
* tin exact examination should be had in evefy 
court, and in every office, what fees were an- 
ciently taken and due, for every thing done in 
that Court, and what had been exacted by colour 
of erecting new offices, or for pott diemt^ or in 
respect of expedition, or upon any other pretence 
or colour whatsoever; and that the like should 
be done by the justices of assise, for fees belomp* 
ing to the clerk of assixe, or of the peace, sheriffi^ 
or other officers whatsoever, within thdr cir- 
cuits ( and that then, the true and ancient fees 
being known, they should be set down in tables 
in every court, and for every circuit, there to re^ 
main in such places as uie Judges of those 
several courts and circuits should assign and 
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appoint.* Lists were accordingly prepared of 
the fees claimed by the cuatot brevium,9nd other 
officers of the Court of Common Pieas, in right 
of their offices ; which were referred to a jury 
of attorneys, who certified thereon : and, in the 
beginning of the reign of Charles the First, the 
king having appointed commissioners for en- 
quiring after exacted fees, and innovated offices, 
tables were made out of the fees due to the 
chief justice and other justices, and to the 
c ustos brevium^ and other officers of the Court 
of Common Pleas: and in 19 Car 1. (1636) the 
fees due and belonging to the three protho- 
notaries of that Court, for entries of declarations, 
pleas, and judgments, and also for the making 
and entering of writs in their several offices, and 
for other dues belonging to them, were con- 
firmed and allowed by King Charles the First, 
by his letters patent, under the great seal of 
England. 

*' In the time of the Commonwealth, a rule of 
Court was made, in the Upper Bench and Com- 
mon Pleas, that ' a jury of able and credible 
officers, clerks and attorneys, should, once in 
. three years, be impannelled and sworn, to en- 
quire, (amongst other things,) of new or exacted 
fees, and of those that had taken them, under 
whatsoever pretence, and to prepare and present 
a table of the true and Just fees, that the same 
might be fixed and contmue in every office, and 
likewise for the Marshalsea and Fleet prisons ;' 
but these rules have fallen into disuse. Tables 
of fees, however, of all the courts at Westmin- 
ster, appear to have been presented to the 
House of Commons, in 1693, pursuant to an 
order for that purpose : which tables contained 
not only the fees due to the Judges and officers 
of the Court of Common Pleas, but also to' the 
officers on the plea side of <the Court of King's 
Bench, and of the Crown Office : and to the 
Masters of the Court of Chancery, and their 
clerks f and the fees taken in the oMce of pleas 
c^ the Exchequer, for writs, entries, and other 
proceedings; together with the fees of the clerk 
of the peace of Middlesex, and Surrey, and 
.clerk of the assize of the Home Circuit ; and the 
fees of the cursitor's office. Lists of the officers, 
and their deputies, belonging to the several 
courts in Westminster Hall, with the lists, 
accounts, and tables of fees claimed by them, 
were also presented, in 1 730, to the House oi 
Commons." 



REMEDY OF ATTORNEYS IN PART- 

NERSHIP. 

To the EtHtor of the Legal Oh§erver. 

Sia, 
A CASE involving a Question of considerable 
importance to the profession recently came be- 
fore the Court of Common Pleas *, to which I 
would beg to call vour attention. I allude to 
the question as to the rieht of an attorney, or of 
attorney partners, after dissolution, to commence 
an action for the recovery of costs for business 



* Vansandau and Tiodale v. Brown. 



done in a suit stiil pending. The circumstancea 
were these: — The defendant Brown, a personal 
friend of Vansandau during his partnersnip with 
Tindale, employed him to conduct a suit in 
Chancery, which was carried on by V. and T« 
down to the time of their dissolution of partner- 
ship, afterwards by Vansandau alone, and then 
continued by the new partnership of Vansandau 
and Brown till they dissolved, and then again by 
Vansandau alone. At the time of the dissolution 
of the second partnership of Vansandau and 
Brown, a special case had been directed by tiie 
Court of Chancery, and up to that period the 
defendant had paid a considerable sum on ao^ 
count to Vansandau. Signed bills were delivered , 
to the defendant separately by V. and T. and V« 
and Brown, with a cash account as between the, 
defendant and the partnerships. 

V. and T. and V. and B. arrested the de* 
fendant in separate actions, for the amount of 
each bill, ana both causes came on before Gate^ 
lee J., when a special case was directed for the 
opinion of the Court. 

The objections raised on the part of defend- 
ant were, ist, that he was not liable to be sued 
until the termination of the suit; — sdly, be 
denied a joint retainer, and insisted that he was 
indebted only to Vansandau solely ; — and, 3dly , 
as to the action at the suit of V. and B., he con- 
tended tliat there was business cbamd for 
therein, which had been transacted by Vansan- 
dau alone, after his dissolution with Tindale, and 
prior to the partnership of V. and Brown, and 
therefore, as to that part, the latter partnership 
were not entitled to recover. 

The defendant gave notice to produce the 
joint retiuners. The plaintiffi' derks proved that 
the defendant called repeatedly at the offices 
of the partnership, and that their names were 
painted in a conspicuous place upon the door : 
but on cross examination, the plaintifis' clerks 
stated tliat the defendant had always enquired 
for Mr. Vansandau, and that he had not on any 
occasion seen Mr. Tindale. The defendant's cor- 
respondence appeared also to have been always 
addressed to Mr. V. and, not to the partnerships. 

On the part of the defendant it was said, that 
the client bad nothing to do with a partnership 
between attorneys — that a separate retainer 
could not be converted into a joint one against' 
his consent —and that, as it could not be mown 
he had ever recognised the partnerships, the 
plaintifis could not maintain tneir joint actions 
afainst him.. It appeared too, on the trial, that 
Vansandau was still proceeding with the special 
case directed in the suit. It was attempted to 
distinguish partnerships between attorneys, and 
between others carrying on a trade^ and that the 
names of the fimit in the case of attorneys, did 
not appear upon the Roll^ &c.t 

It snould seem that the defendant had the 
benefit of the advice and exertions of the part- 
nerships ; and it may be^observed, that solicitors 
cannot dissolve as against their client, he being 
entitled to their united exertions. CAolnumdeley 

t A party can only appoint one attorney, and 
cannot appear, or pleaa, in the name of a firm. 
4 East, 1 95. Elienborough C. J. 
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T. CZmlofi, 19 Ve9. 375. Cook y. Rhodet^ ib. 
in note. 

And it is auestionabic, whether the defendant 
would not nave been entitled to sue the part- 
nership for negligence,tf any had been committed; 
and the production of the papers marked in 
the name of the firm, by the attorneys them- 
selves, would probably have bfcen evidence 
a^inst them of joint employment. See HUl ▼. 
Tuekety 1 Taunt. 9. HMnga v. Gregory, 1 C. 
& P. 697; and Came ▼. Legh, 6 B. & Ores. 
194. 

As to an attorney's right to withdraw his ser- 
vices, the cases, which are principally in equity, 
lay it down thai he cannot do so. I have always 
thought that such a general rule, under all cir- 
cumstances, was 8 hard one: for suppose the 
attorney tp quarrel with his client, because he 
will not act improperiy, as the client may re- 
quire; or the Client otherwise misconducts him- 
self; it would be very unjust that the attorney 
should be obiiged to continue to act against 
his inclination. 

I understand, however, that Lord Tenlcrden 
has, at ittft priuif in more than one case, decided 
that an attorney may withdraw vfhere the c/ient 
miicoTulucti htmseif. Here there is one excep- 
tion to the general rule, and I apprehend other 
circumttmees might arise, wbicn would justify 
the attorney in declining to act any longer; and 
wherever he would be so justified, I should 
think he might clearly sue for the amount of his 
bill, in whatever stage he might quit the pro- 
ceedings. Messrs. How and Heptimtall were con- 
cerned in an action, wherein Lord Tenierden 
held that an attorney might withdraw his ser- 
vices. X. D. 
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ENCLOSURE OF COMMONS. 

Bt an Enclosure Act passed in 1760, the 
wastes sought to be enclosed were estimated 
' at 3500 acres ; and it was enacted, that " all " 
the waste grounds should, before a stated day 
in that jear, be allotted by five commission- 
ers therem named, ** and their successors, or 
any three or more of them ; " except such parts 
AS should by the commissioners or their suc- 
cessors, or any three or more of them, be deemed 
incapable of cultivation, which unimprovable 
parts should remain common. The commis- 
sioners duly made their award by which they 
allotted about 1500 acres, and left 2000 acres 
unenclosed waste. 

^ A clause provides, that if any of the commis- 
sioners, or any new ones appointed in their 
stead, should die or refuse to act, it should be 
lawful for the commissioners for the time being, 
or any three or more of them, by writing, to 
appoint commisaoners in their stead. All the 
origiuAl commissioners died without exercising 
the power of appointment, and the freeholders 
now wish the 3000 acres to be enclosed and 
allotted upon the basis of the above act. Can 
any correspondent of the Legal Observer sug- 
gest a mode of efiecting this object without ob- 
taining a new act of parliament ? 

R. 



COURT OF CHANCERY. 

INJUNCTION. — COMPANY. 

Mr. ICnightf with whom was Mr. Girdlatone, 
Jun. moved for an injunction to restrain the 
Grand Junction Water Company from applviog 
the funds of the company bringing water from 
Colne in Buckinghamshire, to other purposes 
not contemplated by the original deed of incor- 
poration ; and moreover, to restrain them from 
applying toparliament to obtain an act for thst 
purpose. The application was made on behalf 
of the plaintiff*, a shareholder to the extent of 
10,000/., and originated in the intention of the 
Company to enter into speculations which were 
estimated at the lowest at 120,000/^ and which 
were not contemplated by the original deed of 
settlement. 

Mr. SolicUor-Generaly Mr. Peptft^ and Mr. 
W, Ruueily opposed the motion. 

The yice-Chancelhr thought that the Com- 
pany had no right to apply the funds for any 
purpose not contemplated by the original deed of 
settlement, and granted the injunction. V. C. 
Mar. 12. 1831. 

The defendants appealed from this order to 
the Lord Chancellor. 

The Lord Chancellor thought that as to the 
first part of the case, the plaintiff, having be- 
come a shareholder, could not object to the 
application of the funds of the company which 
had been agreed upon by the directors of the 
company ; and as to the last part of the appli- 
cation, ne thought that he haa no power to re- 
strain the defendants from making an application 
to parliament. Ware v. Grand Junction WaUr 
Works Company, L.C. March 14. 1831. 

MOTION TO WITHDRAW FROM SUIT. 

Garratt moved, that upon payment of the 
costs incurred bv three of the plaintiffi, they 
might be allowed to withdrew themselves from 
the suit ; and contended that plaintiffs might al- 
ways withdraw from a suit, the court taking care 
at the same time that the remaining plaintiff* or 
plaintiffi, should not be in a worse situation than 
they were before the withdrawal of their co- 
plaintiffii. 

Chandlets opposed the motion. 

The Vice Chancellor granted the modon, the 
three plaintiffs paying the costs up to the pre> 
sent time ; and undertaking, if they should be- 
come defendants, to put in their answer in three 
weeks, and also to pay the costs of amending 
the bill. Burton tmd othert y. ■ V. C 

Feb. 18. 

COURT OF EXCHEQUER. 
FLOGGING. 

Richards moved for a rule to show cause, why 
the verdict in this case should not be set aside 
and a new trial granted. It was tried by Mr. 
Baron Bayley at the last sittings at Guildhall, 
and the jury found a verdict for the defendant. 
The plaintiff was a quarter-master on board the 
Scalesby Castle, one of the largest vessels in the 
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service of the East India Company. She sailed 
from the Downs in April 1 829, and arrived in 
Macao Roads in September in the same year. 
The action was brought against the defendant, 
who was the captain of the sbip, for flopgiog 
the plaintifl^ on the ground of allc^d mutinous 
aod dieorderiy conduct. The defendant pleaded 
tiiat he was obfiged to inflict the flogging on 
the plaintiff in order to preserve discipline on 
board the ship. On this allegation the plaintiff 
took issue. The assault in question had been 
committed in December 1889, at the time 
when the ship was lying at anchor in the Macao 
Roads. It was now contended, that if the ship 
had been upon the high seas, where no assistance 
could have been aflbrded to the defendant, the 
casie would have been materially di^rent, the 
captain then might have been justified in the 
course he had adopted ; but when the ship was 
in still water he was not. 

Lord Lyndhurii C. B. It does not appear to me 
that there is any question raised on this record 
on which we can say that this rule ought to be 
granted. It is clear that the plaintiff took part 
111 the mutinous proceedings on board the 
Scalesby Castle, and that, in consequence, he 
wjis flogged. Now, I apprehend, that the cap- 
tain of a vessel has a right to inflict moderate 
punishment on any of the crew, for the purpose 
o^ enforcing discipline. No question can be 
be raised as to the right to inflict moderate 
punishment. As to tde extent of punishment 
no question has been raised. On this record, 
therefore, I do not think any question has been 
raised which can enable us to grant the present 
rule. 

Garrow B. I entirely concur in the opinion 
of his lordship. And I think that the persons 
most interested in this decidon are the sailors 
themselves. For it would be dreadful for them 
to set out on their voyages with an opinion, 
that it was for them, and not for their respon- 
sible officers, to decide how the discipline of the 
vessel is to be carried on. 

Vatighan B. concurred. 

Bawy B. I think the verdict was right; and 
I thinlL we should be creating a prejudice to the 
service by granting a rule to show cause, as we 
should thereby intimate that a doubt could exist 
on the subject. The law gives power to the 
captain to inflict moderate cnastisement in cases 
of mutiny. The plaintiff says there was no cause 
for punishment at all ; now, the defendant al- 
leges that the plaintiff behaved in a riotous and 
mutinous manner. If it can only be made out 
that the ship was in a state of niutiny at the 
time, that is sufficient to justify the captain in 
inflicting this punishment. Now it is clear from 
the evidence, that the jury were justified in 
finding that it was so. I think, therefore, that 
the verdict ought to stand. 

Rule refused, hcemh v. Bumeti, H. T. 1 851 . 

The learned barons in their judgments do not 
directly notice the objection taken to the ver- 
dict, that the captain had no ri^ht to inflict 
punishment when the vessel was in still water 
in the Macao Roads, although he might, if the 
vessel were at sea. But their general principle, 
t}iat where the vessel is in a state of mutiny the 
captain has a right to inflict punishment fur the 



enforcement of discipline, clearly shows, that 
the place in which the vessel may happen to be, 
can make no difference in the power of die 
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COURT OP KINGS BEKCH. 
ECCLESIASTICAL PaOPEaTT. 

A,ythe plaintifl^ in 1821 purchased an annuity 
fix>m the defendant, a clergyman, then 76 years 
of age. The annuity was calculated at three 
years' purchase, the sum paid being 900/. for an 
annuity of 300/. To secure the payment of the 
annuity a warrant of attorney was taken from 
the deiPendant, in order to enable the plaintifT 
to sequestrate the defendant's living in case the 
annuity should be in arrear. The annuity was 
in arrear, and the living in point of fact seques- 
trated. On the death of the defendant in 1829, 
without process issuing, a motion was made on 
the part of his son to set aside the transaction 
on various grounds ; but the objection princi- 
pally insisted on was, that the warrant otattor- 
ney and sequestration issuing thereon were bad, 
as contrary to the statute of the IS Eliz. c 20. 
§ 1. with respect to church living*). 

The Court was of opinion, that as the warrant 
of attorney in this case was granted with a view 
to the sequestration, that and the proceeding 
under it were bad under the statute. — Rule 
absolute accordingly. * Flight v. Slater , Clerk, 
H.T. 1851. K.B. 



QUO WARRANTO. — TOWK-CLERK. 

Campbell obtained a rule fitn for a quo 
warranto, calline on the defendant to show by 
what authorirv he claimed to hold the office of 
town>clerk of the borouch of Cambridge, on 
the ground, that when the defendant was ap- 
pointed the office was full. 

The Attorney- General showed cause. The 
facts were, that a bill of indictment for forgery 
had been preferred against a Mr. White, who 
was formerly town-clerk of the borough. He 
fled the country, leaving a Mr. Hoare to act as 
his deputy, and Hoare acted as such till April 
last, he then died. Mr. Cowper, who had been 
an under clerk in the office, then claimed to be 
allowed to act for Mr. White, but had then no 
appointment, and the corporation proceeded to 
appoint the defendant, as if the office were 
vacant, with all the necessary forms. They 
summoned Mr. White to appear, by affixing the 
summons on the door of the Town Hall, and 
made the matter as public as possible. This 
was all they could do in the case of a person 
who had abandoned the countr}', and of whose 
return there was scarcely any hope. Mr. Cow- 
per afierwards ^t an appointment executed by 
White in America, produced it, and claimed to 
act under it The corporation, however, refused 
to admit him, and then he applied for a quo 
warranto. It was hoped, that tne nile would be 
discharged, as the corporation had done nothing 
but what it was entitled to do. 

Mr. Campbell in support of the rule con- 

• Vide Monus v. Leake, Clerk, and Jones, 
sT.R. 411. 43 Geo. 3. c. 84.; 57Geo. 3. c.99. 
Doe d. CaUi v. SomervUle, 6 B. & C. 126. l>oe 
d. Botigkton v. Stow, 9 B. & C. 344. 
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tended, that as Mr. White was alive, and had 
diily authorised another to act in his stead, the 
corporation had no right to deprive him of his 
office. The summons, too, was irregular ; and 
th(^ had not given due notice of the day on 
which they would appoint another clerk. 

I,ord Tentcrden C.J. was of opinion, that , 
the corporation had no right to proceed against 
White on the ground of the felony, because it ' 
had not been proved ; but, at the same time, 
when a person had fled the country on an ac- 
cusation of felony, and had left no appointment 
with any person to act for htm, he tnoiight the 
corporation had a right to consider the office as 
vacant. Hoare had been appointed, and they 
allowed him to act, but at his death there was 
no appointment, and the corporation was en- 
titlea to appoint another ; and the subsequent 
appointment by White was not sufficient. Un- 
der other circumstances, perhaps, the summons 
would not have been sufficient. If a person 
was absent from ill-health, or any other cause, 
which precluded the hope of his speedy return, 
then it might be proper that he should have 
some indulgence. Here, however, the corpor- 
ation could not be supposed to know where 
White was ; nor, from the circumstances under 
which he absconded, could they have much ex- 
pectation that he would soon or ever return. 
As to the day on which the defendant was 
appointed, it was an adjourned day, and one 
on which the corporation usually met, so that 
notice could hardly be considered as necessary. 
— Rule discharged. Rex v. Harrit. H.T. 1851. 
K.B. 



On an appeal from the Prerogative Court in a 
suit respecting two codicils to the will of Mr. 
John Stanley. This gentleman was a British sub- 
ject by origin, and died at Madeira in 1826, after 
taking out letters of naturalisation in Portugal, 
niarr}'ing a Portuguese subject, and renouncing 
the protestant religion. His will and two codi- 
cils were made according to the forms of the hiw 
of Portugal; the two codicils in question were not 
made according to the form of that law, but to 
that of the Ennish law. They were consequently 
void by the law of Portugal. The codicils, 
which made provifion for a natural son, Jose 
Maria BemcSy and his issue, resident at Ma- 
deira, out of personal property in the English 
funds, were disputed by the only legitimate son 
of the testator, Mr. John Staidey jun., born a 
Portuguese subject, and resident m Portugal. 
The question was, first, whether the testator was 
a domiciled subject of Portugal at the time of 
bis death ; and, secondly, supposing him to have 
been so, whether the lex domidUi should be ap- 
plied to the two codicils in question, so as to de- 
feat the declared and express intentions of the 
testator, who had forbidden his legitimate son to 
dispute their validity. 

After a very elaborate argument in the court 
below in Hilary term, 1830, Sir .7. Nicholl de- 
cided in fiivor of the codicils. From this deci- 
sion Mr. Stanley appealed. 

Their Lordships, after a ftiU argument, pro- 
nounced their judgment against the validity of 
the two codicils in question. 



Thus the lex douriciia if ruled to apply not 
only in cases of intestacy, but to a testameotary 
paper executed by a natural liorn British subject 
domiciled ai)road, disposing of personal property 
in England. Tlie common law judges in the 
commission were, Mr. J. James Parke, Mr. J. Bo' 
sanquet, and Nfr. Baron Bolland, Stanley v. 
Berties, H. T. 1831. High Court of Delegates. 



COURT OF PECULIARS. 
DITOaCE. 

In a suit promoted by Ann Hcwit agninst 
John Hewit, ner husband, for a divorce, on the 
ground of 8<lultery and cruelty. 

Dr. Adams np|>eared for the wife. No one 
appeared for the husband. 

Sir John Nicholl pronounced sentence. The 
husband in this case had been a widower with 
one daughter, and the parties were married in 
November 1 824, at St. Andrew's, Holborn. 1 hey 
cohabited, first in lodginirs in Hatton Garden, 
and afterwards removed to Mr. Hewit's house, 
Crofton Hall, Kent. They hud issue, twins, a 
son and a daughter, who were born at Boulogne, 
in August, 1 825. After the birth of the children, 
there had been no subsequent cohabitation 
between the parties. Acts of ill treatment on 
the part of. the husband, at Hatton Garden, 
such as ordering the servants not to obey his 
wife ; forcing her into her bedroom and locking 
her up there ; compelling her to sleep sepamte 
in a garret, then in the drawing room, and finally, 
in the kitchen. After their removal to the 
country, the same treatment continued, and v^-as 
aggravated by its taking place while the wife 
wai in a state of pregnancy. Towards the end 
of July, 18S5, he removed her to France, not 
allowing her to take clothes for the expected 
birth of a child ; and, on arriving at Boulogne, 
he went first to one hotel and then to another, 
where he hired a bedroom for his wife in 
the garret, at the same time abusins her. The 
next day labour came on; but he provided 
no assistance for her: She was indebted to 
the humanity of others for assistance, and was 
delivered of twins. The husband stayed at 
Boulogne that day ; but, the next morning, he 
abandoned his wife, leaving her without clothes 
or money. She remained at the hotel six weeks, 
supported by the kindness and humanity of the 
British consul at Boulogne. Mrs. Hewtt wrote 
to her brother-in-law, and he came over and 
brought her to England, after paying all the 
debts she had contracted at Boulogne. It was 
with great difficulty, and then only by arresting 
the husband, that he could obtain repayment. 
The brbther-in-law, under a misapprehension 
that the wife could not apply to this court unless 
she paid the costs, recommended a deed of sepa- 
ration, under which the wife was allowed loiC 
the first year, and a smaller sum annually after- 
wards. This deed, however, was no bar to the 
suit in this court ; and accordingly, proceedings 
were commenced against the husbalnd. There 
was a difficulty in getting the process served oo 
him. At length, in November, 18S7, he was 
served with the process of the court. The 
charge of adultery, it had been admitted, was 
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not sufficiently proved; bat there was quite 
siiflicient proof of SiDvUia on the part of the 
husband to entitle the wife to a separution. 
There was extreme cruelty at Boulogne — some- 
thing even more than brutal in leaving his wife 
in such a situation. The wife was therefore en- 
titled to the separation prayed. 

On the question of permanent alimony, on the 
part of the wife it was alleged that Mr. He^it 
was in the receipt of 1 ,500/. or 2,000/. a year. 
On the part of Mr. Hewit, his income was alleged 
to be 800/. a year. 

The court allotted 190/. n year permanent 
alimony. Heiv'U v. Hewit, Court of Peculiars. 

ESSEX SPRING ^SSIZES. 

[We commence, in this Number, a series 
of nisi prius cases, on the Home Circuit, 
which will be the more acceptable from 
the circumstance that there are, at pre- 
sent, no authentic reports of the cases 
there decided.] 

Before Mr. Baron Garrow, 

PAOUISSORY NOTE.— -STATUTE Or LIMITATION. 

Fenton v. While and Pryke. 

This was an action to recover the sum of 200/. 
and interest, due upon a prumisory note given 
by the two defendants on the 25th May, 1814. 
White pleaded the statute of limitations, and 
Pryke suffered judgment to go by default. In 
1814, Mr. Fenton, a tailor at Colche&ter, entered 
into partnership with Piyke, and they esta- 
blished another business at Cogget^hall. It was 
agreed that Pryke should bring in 200/. ; as he 
was not able to do that, his relation, Mr. White, 
joined in giving the note in question. The 
Common Serjeant referred to Lord Tenterden's 
act 9 G- 4. c. ., by which it is enacted, that no 
verbal promise should be binding to take any 
case out of the statute of limitations, hut there 
is a proviso that that act shall not affect any 
party where interest is proved to been paid. In 
this case payments of interest, and a small part 
of the principal, were indorsed to have been 
made in 182.3 and 1825, and those indorsements 
were signed by Pryke, and he contended, that 
upon the case ofW/iilcomb v.WAitingy Doug. 651., 
if one of two promisers pays interest, it will 
revive the note as to the other, although he is 
not Iware of the circumstance. 

Mr. Gumey for the defendant cited Atkins v. 
Tredgoldy 2 B. & C. 23., and said that the very 
first payment was in 1823, after the six years 
had expired, and that the writing then made by 
Pryke could not afiect White, as it was without 
White's consent, and was not of itself sufficient 
to prove that any payment was then made. 

The learned judge overruled the objection, 
as it could not he supposed that a man would 
sign any paper admitting the payment of a sum, 
and give that paper to another who could turn 
it so much to his advantage, unless the fact were 
so. 

This point was here ' immaterial, as the de- 
fendant white had on the 19th February, 1830, 
written to the plaintiff, that he would call and 
pay the amount. 



Mr. Common Serjeant and Mr. Piatt for thrf 
plaintiff; Mr. Gurnet/ and Mr. Thesiger for the 
defendant. 

Verdict for the plaintiff. Damages 247/. 

See Burleigh and others v. Stott. 8 B. & C. 56- 



EVIDENCE. STAMP. — PRESUMPTION. — WASTE. 

LANDS. 

Doe d, Curtis v. Spitty. 

This was an action by ejectment, to prove 
what is sufficient to establish the right of the 
lords of the manor of Bures, otherwise Bowers 
Giffbrd, to the slips of waste by the side of the 
road adjoining freehold lands. 

The lessors of the plaintiff deduced the title 
of the manor from the time when Doomsday- 
book was compiled to the present time. Some 
short time back the manor and advowson were 
separated from the manor.farm. The manor 
has no copuhotds belonging to it, but it had free- 
holds sufficient to keep it in existence, and 
through that circumstance courts were omitted 
to be held previous to the year 1800, when 
Mr. Curtis became the owner. 

The deeds relative to the manor were in the 
possession of the defendant, and the plaintiff 
wished to prove the conveyance of the property 
from the original purchaser, who had covenanted 
for the production of the deeds, to the defend^ 
ant ; and in so doing, attempted to give in evi- 
' dence the draft of a deed, but Mr. Baron Garrow^ 
would not admit it ; for, as soon, as deeds be* 
came evidence they must be stamped, and no 
draft could be permitted to refresh the memory 
of a witness, thereby enabling him to give 
parol evidence of its contents. Notice was 
served upon the defendant's attorney after the 
opening of the commission, to produce a deed, 
which he consented to do upon bemg paid the 
expenses of sending to London for it, Mr. Tftes-^ 
siger for the defendant contended, that he was 
not bound to produce the deed, inasmuch as 
sufficient evidence had not been given, and the 
attorney had not i^recd to pay the expenses. 
This objection the Court overruled, and stated^ 
that although it was now in contemplation ta 
enact that all notices must be given before the 
commission was opened, yet, until such was the 
case, he must abide by the present decisions^ 
and there had been sufficient time; as to the 
expense, the party who is compelled to produce 
the evidence must bear it. [The commission 
was opened on Monday, and the trial was on 
Thursday.] In tracing the title, the court pre- 
sumed, that a person who devised the premises 
was the survivor of three persons to whom the 
estate was limited in 1785. 

The facts relied upon by the lessors of the 
plaintiff were, 1st, When Mr. Andrews, through 
whom Mr. Spitty derived his title to the land 
for which he claimed the waste, purchased it, 
Mr. Curtis objected to the waste being included 
in the particulars of sale, and the quantity of 
land was therefore reduced sixpence, being that 
part uninclosed. 

2d, Two letters .from the father of the de« 
fendant (who had enclosed a part of the land 
in dispute) admitting that he had made an en- 
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vroachmenty and offering either to pay some 
iquitrent or throw down uie banks. 

3d, Several leases for lives from Mr. Curtis 
of the waste; the first lieginning in 1800. 

4th, Quitrents paid by Mr. Spitty (the father) 
and others, for land so leased or allowed upon 
sufferance. 

5th, (But this was not admitted). The court- 
book, in which Mr. Snitty is stated to have been 
one of the homage. The reason of its not being 
put in evidence was, that the learned judge ob- 
served that the mioutes signed by him, or a 
person who saw him act as such, were the only 
methods of proving the fact. 

6th, Enclosures made by persons who had no 
estate behind, and which might huve been made 
with the consent of the then lady of the manor ; 
and one instance where her consent was given 
either as such lady or proprietor of the adjacent 
lands. 

Those relied upon by the defendant were, 1st, 
The presumption of law, that where small slips 
of land adjoin freehold land they belong to the 
owners ot the adjacent lands, and not to the 
lord of the manor. Steel v. Pricketty S Stark. 
465. Doe V. Pearscy^ 7 B. & C. 304. 

8d, No custom enabling Mr. Curtis to grant 
leases. ' 

5d, No proof by perambulation that the 
manor was coextensive with the parish. 

4th, Repeated instances of the waste being 
used by the owners of the fields for putting their 
manure on, and for turning their cattle on. 

5th, The cutting of bushes and trees by the 
owners of the adjacent lands. 

The learned judge in summing up stated, that 
primd facie all slips of waste did belong to the 
enclosed lands, but that was only a presumpUon ; 
and it was for the jury to say whether the con- 
trary had not been nroved. 

They found for the plaintiff. Damages 1«. 

Mr. Gumetf and Nir. Platl for the plaintiff. 
Mr. Theiiger and Mr. Sheere for the defendant. 

LIABIUTT OF SHEAIFT. 

Di^y V. Cure^ Esq. 

This was an action against the late sheriffs of 
this county, for wasting the goods of the plain- 
tiff On the 8th April last a}i?./a., issued at the 
suit of James Digby against the plaintiff, and was 
delivered to the sheriff. He sent his warrant to 
his officer. Smith, who entered and kept posses- 
sion until 7th July last. The sheriff was con- 
nected with Smith by the evidence of the latter. 
On the 28th April the sheriff returned that the 
goods remained in his hands for the want of 
buyers. Af^er that there was no writ of vendi- 
tioni exponas, but Smith sold the property. The 
Common Serjeant contended, that after the return 
was made, the sheriff was functut officii^ and 
that, as no new authority was given to him, or 
consequently from him, to Smith, the latter 
must have acted as agent for the plaintiff, he 
being an auctioneer as well as a sheriff's officer. 
Mr. Gurnet/ replied, that he had an action in 
trover against the sheriff; and that the sheriff 
having once had possession, be could have been 
turned out. 

Garrow B., — after statin g the circumstances of 



tlie case — sheriffii, so far as they employ others 
are answerable ; but the^ cannot be so for evei^ 
act of their agents. After they have entered, it 
is their duty to sell the things, in order that they 
may make a return to the writ. If Smith had 
entered, and had not given proper notice, or had 
squandered the property, the sheriff would have 
been answerable. Here an execution issues, and 
under which Smith enters, and the plaintiff 
wishes a person to continue in possession, al- 
though the sheriff has made a return to the writ. 
Another writ should have issued, commanding 
the sheriff to sell immediately ; but from the 
28th April to 7th July Smith continues in pos- 
session, sells things by retail, and finally by auo^ 
tioii. It would be preposterous to charge the 
sheriff after his officer has chan^d his character, 
and become an auctioneer. 1 shall therefore 
nonsuit the plaintiff. 

Paltisson v. Pearce, Esq. 

An action against the sheriff of this county for 
1829. The plaintiff demised a farm in St. Law- 
rence, in 1824, to Richard Hunt, at a com rent. 
On August 8. 1829, uji. fa. issued at the suit of 

Way man against Hunt, under which the 

sheriff entered, and kept possession till October, 
1 8.50. This action was to obtain the rent ac- 
cruing from Lady Day, 1829, to Lady Day, 185a 
being upon the averages 294/. ts. 9(/., sufficient 
being lefl upon the premises to satisfy the plain- 
tiff for that due at Michaelmas la^t. A copy of 
the writ and return was produced. The return 
was made by the succeeding sheriff^ and was 
" for the want of buyers." The town agent of 
the under sheriff proved that it was the practice 
to endorse the name of the officer on- tne writ, 
and the day when the warrant was delivered. 
Smith (the officer}, had admitted that he had the 
warrant, and proof was given that he entered, 
and conducted the farm, and sold the produce. 
Gumey — I propose to read the endorsement as 
connecting the sneriff with Smith. The Common 
Serjeant — I object. The writ and the warrant 
are in your power ; you have subpoenaed Smith 
to produce the latter. The copy of a writ is not 
the best evidence. You have only an examined 
copy of an endorsement by a sheriff, and a return 
by a succeeding sheriff^ and this is to avoid 
calling the best evidence. Gumey — I have 
sufficiently connected them. I prove his own 
admission. In Fermor v. Phillips and Fronds v. 
Xeave, S Dr. & Ding. 26., it is decided that the 
endorsement is evidence, and I prove the en- 
dorsement. Serjeant Stephen — \Ve only want to 
connect Smith . This is good evidence of Smith's 
being employed. We are as well provided as if 
we produced the writ, it being the practice to 
put endorsements. We produce an examined 
copy of a record. It is quite immaterial what 
sheriff made the return, and it is sufficient if a 
return is mude. The bailifPs name on the writ 
is sufficient without the warrant. Knox — We 
are not bound to call Smith. In Mr. PhiUip|)s* 
book on Evidence, it is stiiteil, that it is not pro- 
per to call the bailifll if it can be shown by the 
sheriff or under sheriff that he was employed; 
and see Hill v. Lea, 7 Taunt. «. 

Garrow B., afVcr adverting to 2)ig6y v. Cure^ 
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in which he did not recollect the cases now re- 
ferred to, or he should have admitted the en- 
dorsement in that case, said -^ I have oflen seen 
the name of the officer on the stamp. It is more 
8atis£M:tory that the writ should be produced 
than a copy; but, according to the copy, the 
word Smith is on the writ, which means that 
Smith was the officer who was employed. It 
seems that the evidence of a copy of a writ is 
received. Mr. PhillippSp in his very excellent 
work, refers to several cases in vol. ii. p. 378. 
There has been much contradiction of >author- 
ities as to the evidence of the name being en- 
dorsed, but it is clear that if the name is so en- 
dorsed by the sheriff or bb agents, it is sufficient 
for the bailiff, and that the warrant is evidence 
without producing the writ. I shall admit the 
evidence, but reserve the point, that a nonsuit 
may be moved for. 

The defendant ultimately agreed that a ver- 
dict should be entered against oiui. 



MINOR CORRESPONDENCE. 

It was stated in the course of the meeting of 
creditors of Messrs. Chambers, held on the 2d of 
March, and which, from the very respectable 

Suarter it came may be relied on, that cre- 
ators of the bankrupts whose debts amount to 
at least 50,000/., have neither proved their debts 
or taken proceedings respecting tliem ; and that 
it is much relied on by Mr. Chambers, sen. that 
in the event of such creditors not proving their 
debts before November next (which he calcu- 
lates will be the case with the major part of 
them), they will be barred by the statute of 
limitations from enforcing their claims, the com- 
mission having issued in November, 1825. 
"Whether this is the case or not, the subject is 
worthy the attention of solicitors who have 
clients circumstanced as above noticed. 



Sir, 



AK8WEB TO QUEBIES. 



With respect to the answer of C. P. F. to the 

?uery inserted in No. xviii. Page S56 of this work, 
think he must be mistaken, and that the case 
he cites does not at all bear on the point re- 
ferred to, which is, " whether a house rented as a 
workshop, is liable to parochial rates, the person 
occupying it living in another parish,*/ he says, 
that m a case recently tried, it was decided that 
a granary is not liable to parochial rates, and 
for which reason he concludes, a workshop 
would be exempt. Now, I can bring forward 
two cases equally as strong, if not stronger, as 
they are more decided to the point in question, 
one of which is JTtng v. Hogg^ 1 Durnf. & East, 
721. in which it was held, '* that a house and 
engine for carding cotton, which was rented as 
one entire subject, and descritied under the ge- 
neral name of on engine house, were rateable to 
the parochial rates ;" and the other case is King 
r. Si. Nii'holas, Gloucester, I Durnf. & East, 725. 
note in which it was held, that a machine house 
for weighing waggons was rateable to the paro- 
chial rates, there being an emolument derived 
therefrom. 



Even with regard .to the case he alludes to, 
(but the name ot which he has not acquainted 
us with,) * if a man occupies a house as a 
granary, and from which he derives an etnolumeni, 
then he would, I think, be liable to be rated ; 
but if a farmer (who is not liable to Be rated for 
his stock,) was to make use of a house for the 
purpose of a granary, it might then be difiereot. 

C and jD.' according to the circumstances 
stated in No. xix. p. oOJ., are not at liberty to 
marry again, for it was decided that a marriage 
lawfully contracted in England, cannot be dis« 
solved in another country^ by any authority what- 
ever. See Rex v. Li/iy, Burn's Just. 637. and 
1 Dow. Rep. 117. 

The solution of the second query, in No. xix« 
p. 305. depends on two points, 1st, Whether the 
law of divorce in the United States amounts to 
a complete nullity of the marriage, which if it 
does B. cannot be entitled to dower in England, 
as she must be considered the actual wife of the 
party at the time of his decease; 2dly, If there 
are two kinds of divorce, as in England, a mensa 
et thoro, and a vinculo matrimonii, it would de- 
pend entirely from which of these B. is divorced. 

T. E. 



QUEBIES. 

1. A. obtains a verdict against B. for 50/., upon 
which a ca, sa, issues, and B. is locked up in the 
King's Bench. A. undertakes to discharge B. 
from custody, upon receiving the security of C. 
for the amount of the debt and costs. The 
securit3( (a bond with condition to pay within 
three months from the date) is given, and B. is 
discharged. C. before he pays the money be- 
comes bankrupt. Can A. prove upon the bond 
under the commission against C. 

2. S. and P. are partners in trade ; P. is an 
infant. It is intended to strike a docket, should 
the commiss'o'i issue against both ? 

.3. A. mortgages to B. his freehold estate for 
1000/. A covenant is made that B. shall not 
be at Wheriy to call in the same without previ- 
ously giving A. six months' notice in writing of 
his mtention; can 3. compel A. to pay off the 
1000/. before the expiration of twelve months 
without giving A. notice ? 

MISCELLANEA. 

APPEALS IN GEBMANT. 

The judicial faculty in every German univer- 
tttv forms a court of appeal for the whole con- 
federation. In all the states tlie losing party in 
a cause had the right of appealing to a university: 
thb right was confirmed by the act of confeder- 
ation ; and even the native forum, if it find diffi- 
culties which require the assistance of more pro- 
found jurisconsults, may send the case for judg- 
ment to an university. In all these appeals the 
members of the juridical faculty become judges; 
receive no salary for this part of their duty, but 
they are entitled to certain fees paid by the liti- 
gants, which at Jetia I have heard estimated as at 
least equal to the professional salary. To this 

• Sec liegal Observer, p. 318. 
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union of the bench with the chair are undoubt- 
edly to be ascribed in some measure the distin- 
guished legal talents which have at all times 
adorned the German universities, and which in 
the present day are far from being extinct. The 
theoretical studies of the academician are thus 
daily brought to the test of practice, and he sees 
at every moment how his logical deductions 
work in the affairs of ordinary life. — HusseWi 
Tour trt Germany. 

AS advocate's REHEAaSAL. 

Sir Henry Martin, Knt. was born in this city 
(London), where his father left him 40/. a year; 
and he used merrily to say, that if his father had 
left him fourscore he should never have been a 
scholar, but lived on his lands: whereas this 
being though a large encouragement but a 
scant roaintenancey he plied his book for a better 
livelihood. He was bred a fellow in New Col- 
lege in Oxford, and by the advice of Bishop An- 
drews addressed himself to the study of the 
civil law. 

By the advice of the said Bishop, Master Mar* 
tin had weekly transmitted unto nim from some 
proctors at Lambeth the brief heads of the most 
' important causes which were tried in the high 
commission. Then with some of his familiar 
friends in that faculty, they privately pleaded 
those causes among themselves, acting m their 
chambers what was done in the court. But Mr. 
Martin making it his work exceeded the rest in 
amplifying and aggravating any fault, moving of 
anger and indignation against the guilt thereof, 
or else in extenuating and excusing it, procure 
pity and obtain pardon, or at least prevail for a 
lighter punishment. Some years he spent in this 
personated pleading to enable himself against he 
was really called to that profession. 

Hence it was that afterwards he became so 
eminent an advocate in the high commission, 
that no cause could come amiss to him. For he 
was not to make new armour, but only to put 
on nnd buckle it, not to invent but to apply ar- 
guments to his client. He was at last knighted 
and made Judse of the Prerogative for Probate 
of Wills ; and also of the Admiralty in causes 
concerning foreign traffic ; so that as King James 
said pleasantly : " He was a mighty monarch in 
his jurisdiction over iand and tea^ the Hving, and 
the deodr — Fuller' i WorMet. 



JUDICIAL A1ID8EMENT. 

A lew day's afterwards I dined with the Lord 
Chancellor {Jejfeneg\ where the Lord Mayor of 
London was a guest, and some other gentlemen. 
His Lordship having, according to custom, drank 
deep at dinner, called for one Mountfort^ ft gen- 
tleman of his who been a comedian, an excellent 
jDimic ; and to divert the company, as he was 
pleased to term it, he made him plead before 
nim in a feigned cause, during which he aped all 
the great lawyers of the age in their tone of 
voice, and in their action and gesture of body. 



to the very great ridicule not only of the lawyers, 
but of the law itself, which to me did not seem 
altogether so prudent of his lofty stalioo in the 
law ; diverting it certainly was, but prudent in 
the Ix)rd High Chancellor I shall never think it. 
— Memoirs of Sir John Hereshy. 



LOCAL COURTS IK HAYTI. 

The proceedings in the lower courts are some- 
what extraordinary in civil cases. If a creditor 
institute a suit against a debtor in one district 
and obtain a verdict, the defendant is penottted 
to appeal from the sentence to the court of the 
adjoining district, and so on in succession 
throughout the whole series of district courts ; 
and if the last confirm the judgment of the first, 
the defendant can then move it into the Court 
of Cassation ; and in the event of that court con- 
firming the iudgmenta of the courts below he 
may appeal from it to the president, ami apply 
for a new trial in those courts, so that the con- 
test proceeds ad infiniium. — FrankGti^g Preteni 
Slate of HayH. 

QUALIFICATIONS OP A CHIBP lUSTICB I2f 

HATTX. 

The Grand Judge, Mons. Freshnell,]8 an infirm 
man of colour, nearly eighty years of age. Until 
he arrived at middle age, he had been actively 
and successfully employed in the marauding ca- 
reer of a private. His legal knowled^ is just 
what might have been expected ^om his pre- 
vious avocations. He is a modest old man, it is 
true, for when his present appointment was of- 
fered to him he declined it, as he sdd himself 
from his incompetency to fill it, and to p^onn 
the duties which it required. Boyer, however, 
insisted on his accepting it, and remarked, 
^ that it did not re<]tiire talent or legal knowledge 
to execute the duties of it; that he had only to 
do as he was directed by such orders as he 
might receive from the bureaut of government.** 
^Franklin't PretetU State o/Haytu 



LOED THUELOW AND THB D18SENTBSS. 

A deputation from the dissenters waited on 
Lord Tnurlow, by appointment, to r^gueat that 
he would give them tiis vote for the repeal of 
the test act. They were shown into his library, 
where a plentiful collation had been i^repared. 
At length Lord Tliurlow appeared, and, kkhly 
ffratifi^ by their reception, they delivered a long 
harangue, to which he listened with much pati- 
ence. When it was finished, he rose up and ad- 
drened them : — *^ Gentlemen, you have called 
on me to request my vote for the repeal of the 
test act. Gentlemen, I ^all not vote for the re- 
peal of the test act. I care not whether your 
religion has the ascendancy, or mine, or any, or 
none ; but thb I know, that when you were 
uppermost, you kept us down, and now that we 
are uppermost, with God's help, we will keep 
you down." 



IR^t JLtaal <!lti0erkier4 
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" Quod magis ad nos 



Pertiuet, et nesclre malum est, agitamus." 



HOKAT. 



POWER OF THE BENCH OVER 
THE BAR. 

We shall take this opportunity of noticing 
the principal cases relating to the power of 
the Bench over the Bar. Fortunately the. 
collisions between them are not very fre- 
quent, tuid have never recently in this 
country led to very serious results. There 
are two instances, however, in which a cer- 
tain power has been lately exercised and 
has been questioned — the one in Ireland, 
and the other in one of our colonies in the 
West Indies; and as we know liot how soon 
it may be attempted to be extended to 
England, we think this a fitting time to en- 
quire into its extent, and examine its found- 
ation. 

We shall, however, rather discuss it as 
a question of precedent than of principle, as 
we are willing to admit that any power 
which was formerly exercised over the 
bar must still be submitted to. A judge 
must be armed with some authority over 
the advocate, if the mere despatch of busi- 
ness alone be considered ; but we are de- 
sirous of ascertaining whether this power 
can be carried to the extent which has fre- 
quently been threatened, and has been else- 
where exercised, viz. of committing a bar- 
rister for alleged contempt, and further, of 
disbarring him, or otherwise disqualifying 
him from practice. We shall therefore pro- 
ceed to. consider the authorities. 

By statute of Westminster 1. c. 29. at- 
torneys and serjeant-counters who have 
been guilty of any malpractices, and have 
acted unbecoming their profession, may be 
silenced, and not be allowed to be heard any 
more in the way of their profession. 

Lord Coke * is of opinion, that appren- 
tices at law, which is another name for bar- 



* 9 Inst. 814. 



risters, are included under the head of *' ser* 
jeant-counters." 

The leading modem authority on the 
subject is Hughes v. Sciraeef, where & Pci*- 
son of tlie name of Mitchell, a justice of the 
peace and a barrister, was committed to the 
Fleet for being a principal contriver in 
marrying Miss Hughes, a ward of court, 
under aggravated circumstances. Mitchell 
applied for release from prison, and sub- 
mitted to make any reparation to the lady 
which the court should direct, and likewise 
to be restrained from acting as a eounseh 
The counsel on the other side not very 
much opposing it, the Lord Chancellor 
Hardwicke made an order for his discharge^ 
upon his attorney's undertaking to pay the 
whole expense of the former petition against 
him. But as to Mr. MitchelFs submission 
to be restrained from acting as a barrister, he 
said, he should at present give no other 
direction, but that, -according to his own 
submission, he should be restrained from 
acting till further orders — ** Because,*' said 
his Lordship, " from any enquiries that I 
have hitherto made, I am not satisfied what 
is the proper course to remove him firom 
practising as a barrister. If Mr. Mitchell 
had continued a soUcitor, there bad been 
no difficulty, for the ready and prqper way 
would have been to have struck him out of 
the roll of solicitors ; and surely it would 
be very hard, when he has advanced him- 
self to a degree of greater rank in the law, 
that there should not be some precedents 
for degrading a person who, by his mal- 
practices and misbehaviour, has rendered 
himself highly unworthy of the character 
he has taken upon him of a barrister at 
law. But whether this ought to be done by 
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diabarring htm, or whether the court by 
its own power ^d authority will silence 
him for tne futMr^, I shall not at present 
determine, but have already referred it to 
Lord Chief Justice Lee, who will assist me 
in finding out precedents in such cases.*' 
The reporter adds, in a note, '* Mitchell 
was afterwards struck out .of the com- 
mission of the peace, and prohibited from 
practbing at the bar." As, however, Mit- 
chell offered to abandon die bar, this case 
cannot be considered a complete authority 
for the power of disqmlif^rmg a barrister. 
Some additional light is thrown upon this 
point by the case of Hie SAng v. Crraxfe 
Inn*9 m which case an application was 
made for a nutndamus to be directed to the 
benchers of Gray's Inn, to compel them to 
call thejprosecutor to the degree of a bar- 
rister. The court observed; — " The original 
institution of the inns of court no where pre- 
cisely appears, but it is certain they are 
not corporations, and have no constitu- 
tion by charters from the crown. They 
are voluntary societies, which for ages have 
submitted to government analogous to that 
of other seminaries of learning. But all 
the power they have concerning the ad- 
mission to the bar is delegated to them 
from the judges, and in many instances 
their conduct is subject to their controul as 
visiters (see Dugdale's Origmei Jundi- 
tales). From the first traces of their ex- 
istence to this day, no example can be 
found of an interposition by the courts of 
Westminster Hall, proceeding according to 
the general law of the land ; but the judges 
have acted as a domestic forum. Tlie only 
case in which an attempt was made to pro- 
ceed in this court is reported in March. 
One Booreman, a barrister of one of the 
Temples, having been expelled^ he applied 
for his writ of restitution ; but it was de- 
nied him, * because there is none in the 
inn of court to whom the writ can be 
directed : for it is no body politic, but only 
a voluntary society, and submitting to 
government; and Uie ancient and usual 
way of redress for any grievance in the inns 
of court was by appeiding to the judges.' 
In Townsend*s case, reported by Sir T. 
Raymond, it is assumed, arguendo^ that no 
numdamus will lie to the inns of court. 
The first reason stated in March is not the 
true one; the second is the true reason. 
The true ground is, tliat they are voluntary 
societies submitting to government, and the 
ancient and usual way of redress is by ap- 
peal to the judges* There has been a very 
Lite instance wliere this mediod of appeal 
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had the sanction of the jw^es. 'Thefint 
di\y of Hilary tenp an appeal of one Mau- 
rice Savage, against an onier of the bendi- 
ers of Lincoln's Inn, which rescinded an 
order for his call to the bar, made aboot 
four or five days before, on the ground of 
misrepresentation or surprise, was heard by 
all the judges at Serjeant's Inn HaH. The 
judges being attended by the treasurers of 
the two societies of Lincoln's Inn and 
Middle Temple, and examining the under 
treasurers of each (not on oath, for they 
proceeded as visiters), and the circum- 
stances of the charge fUly appearing, and 
af^r hearing Savage in support of bis ap- 
peal, who did not examine any one to vary 
the facts, declared their <^inion, that the 
caO to the bar appearing to have been ob- 
tained by surprise, and the bench of Lin- 
coln's Inn having proceeded immediately to 
annul it, the appeal should be dismissed.* 
The consequence of all this is, that we are 
all of opinion, that no rule shoidd be made 
for a mandamus; but if there is ground for 
it, the party must take the ancient course 
of applying to the twelve judges." 

The court of King's Bench adhered to the 
same rule in a more recent casef , when 
they refused to issue a mandamms against 
the Society of Lincoln's Inn, to compel 
them to admit a person as student^ 

There is, however, a recent case decided 
in this country on the point, by a Judge of 
considerable authority. We allude to m 
appeal case before the Privy Council, In re 
Me Justices of the Court (f Commurn mas 
at Antigua §y in which the circumstances 
were as follow : — The petitioner had been 
disbarred by the justices of the Court of 
Common Pleas at Antigua, for various acts 
of professional and general misconduct with 
which he had been charged by die Attor- 
ney General and several other practising 
advocates there. The advocates at Anti- 
gua practise both as barristers and attor- 
neys. They are admitted to practise ia 
both characters by the Court ot Common 
Pleas there, and afterwards practise in all 
other courts in the island. Preriously to 
the final order for the disbarring the peti- 
tioner, the court had, at the desire of the 
colonial secretary, examined witnesses 
upon the charges which had been made 
against him. He petitioned the privy 
council to restore him to the bar. The 
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Judges presented a memorial in answer to 
the allegations contained in his petition, in 
which they cited The King v. Ura%ft Inn^ 
and MUcnelTB case, as auUiorities to prove 
the right of courts to expel from the bar 
those of its members who misconduct them- 
selves* The case was argned at great length 
upon the merits, hord WyftforeTB ludg- 
m^it was as follows: — ** In England the 
courts of justice are relieved from the un- 
pleasant duty of disbarring advocates, in 
consequence of the power of calling to the 
bar and disbarring having been, in very re- 
mote times, delegated to the inns of court. 
Li the colonies there are no inns of court; 
but it is essential for the due administration 
of justice, that some person should have 
aauiority to determine who are fit persons 
to practise as advocates and attorneys there. 
Now, advocates and attorneys have always 
been admitted in the colonial courts by the 
judges, and the judges only. The power of 
suspending from practice must, we think, 
be mcidental to that of admitting to prac- 
tise, as is the case in England with regard 
to attorneys. In Antigua the characters of 
advocates and attorneys are given to one 
person ; the court, therefore, that confers 
both characters, may, for just cause, take 
both away. Although, indeed, our own 
courts do not disbar, for the reason I have 
mentioned, I have no doubt they may pre- 
vent a barrister who had acted dishonestly 
from practising before them. In a case 
which came before us a short time ago from 
Bombay, some of the members of this board 
doubted that the Supreme Court there had 
authority to prevent English barristers to 
practise before them. The question was, 
whether their authority had been properly 
exercised. Whilst advocates in tne colo- 
nies have an appeal to his majesty, the 
power to remove them from practice can 
never be abused.** 

In this case the principles, as to the power 
of disbarring a barrister are, therefore pretty 
clearly laid down. We shaU now consider the 
other point to which we alluded; the power 
which exists in the bench of committing a 
barrister. This is, in fact, the more import- 
ant question. Where there has been gross 
misbehaviour on the part of a barrister, it 
seems only reasonable that there should be 
a power of removing him from a profession 
wnieh he has disgraced : and, as this would 
hardly ever be attempted in any case where 
the misconduct was not very notorious and 
extreme, the power is not likely to be abused* 
The power of committing a barrister by the 
court is, however, a much more questionable 
authority. It must, of course, be led to the 
of the presiding judge : it maybe 



exercised from pique or in anger : the right 
not only of tlie bar but of the suitor may 
be infringed. A case might easily be put 
in which an advocate, in the honest and zeal- 
ous discliarge of his duty, might offend a 
veiy sensitive judge : a cUspute might en- 
sue; and, if the power to commit were clear, 
the interest of the suitor might then be 
greatly endangered. We have merely put 
die case in its mildest light ; but the judge 
might be influenced by worse motives than 
those to which we have alluded. It might 
happen that a great political question was • 
at stake — tliat the personal interest of the 
judge was concerned — that if the barrister 
were committed, the success of a particular 
side might be secured — all this might hap- 
pen: and the possibility of its occurring 
makes us view this power in a judge with 
great dislike and suspicion. We think he 
riioidd have no such autliority. It is better 
that some little indecorum should occasion- 
ally appear, than that the whole purposes 
of justice should be left at the discretion 
of one man. This is our opinion, and we 
shall now give the only authority on the 
point. We might mention sevecal instances 
in which this power has been stoutly denied 
by advocates of eminence; but as they 
have not been properly authenticated, we 
refrain from citing them. 

The case to which we allude, occurred 
lately in Ireland, where a barrbter was 
committed by the magistrates presiding at 
a petit session. We Uiink the case so im- 
portant, that we shall give a full account of 
It, which we are enabled to do through the 
medium of The Law Recorder. An action 
was brought by the barrister committed, 
against the magistrates for a libel, under 
the circumstances mentioned in the follow- 
ing portion of the address to the jury of 
Lord Flunket, then Chief Justice of the 
Common Pleas in Ireland : -— 

* (Jentlemen^ of the jury, — This case has 
occufned a considerable portion of your time and 
attention, hut I cannot say that it occupied 
more than the circumstances of the case re- 
quired ; it is ' certainly one * of considerable 
importance, both to the plaintiff* and the de- 
fendants. 

''It is an action brought by the plaintiff, a bar- 
rister, to recover damages from tne defendants, 
magistrates of the county of Limerick, for a libel 
alleged to have been published by them. The 
subject of this publication was certainly not one 
which originated with these magistrates. It is 
not an ordinary case of libel, in which a person 
voluntarily publishes a libel against another; it 
had been called for by a complaint nmde against 
the defendants to the Chancellor, by the plain- 
tM^ through the medium of the Irish bar, and, 
therefore, cannot be considered in the nature of 
a voluntary libel. On the other hand, though 
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it is to be dibtinguished from the ordinary cases 
of libel, where a person inadvertently defumes 
another, yet, if a libel, it was a deliberate libel, 
and intended to defame the plaintiff', though its 
object was to defend the writers of it against 
what they conceited an attack upon their cha- 
racter, and whnt contHined a suggestion of the 
propriety of their dismissal from the magistracy. 
We cannot, therefore, be 8ur{)ri8ed at finding 
these gentlemen defending themselves with some 
warmth, but, nevertheless, such defence ought 
to be completely founded in truth. 

" The cause comes before you, gentlemen, in 
this manner. There was a meeting of the bar 
of Ireland, where a statement was read, put for- 
ward by the plaintiff, Mr. Croke, a barrister, 
against the defendants, m»gistrates, presiding at 
the Petit Sessions of Bruff, in the county of 
Limerick, in which he stated he had been put 
into the dock bv these magistrates, merely for 
assertins his right to plead for a client. This 
complaint was entertamed by the bar, and by 
them forwarded to the Lord Chancellor; and 
this, I think, is a proper place for me to read 
his Lordship's letter to these defendants. You 
will observe, these letters are but copies. The 
question, whether the originals were properly 
producible here, is to be considered in another 
place. 'I have given no opinion on it. It is a 
question solely for the Court of Common Pleas, 
and the parties have each acquiesced, from a 
due respect to their own characters, in a consent, 
that copies of these letters should be taken for 
the present, as the original documents, bubject 
however to this, that any verdict which may bu 
bad thereon shall be set aside, in case the court 
above shall be of opinion that these origimd 
documents ought not to have been withheld. I 
shall now read the letter of the 1 ] th December, 
1829, from the Lord Chancellor to the defend- 
ants : 

"• ryMin^ llM Dec. 1829. 

"'Sir^Tlie memorial I transmit with this 
letter was sent to me by the directions of the 
assembled bar of Ireland. The proceedings at 
the Sessions to which it refers surprised me 
when 1 first heard of them. 

" ' As the head of that body, to whom his 
majesty confided the dispensation of justice to 
his subjects in this country, it is my duty to in- 
form you, that it is the privilege of those sub- 
jects to be heard by counsel in all his courts for 
bupporting and defending their civil rights; and 
the rule last laid down \xi the court wherein 
you preude, precludiug that privilege, is illegal, 
and' must be immediately rescinded/ 

^ It is quite unnecessary that 1 should add any 
thing to this high legal authority, on the point 
of the illegality of the rule laid down by the 
magistrates at Bruff. My Lord Chancellor has 
given a just and dignified rebuke to them on the 
occasion. It is, surely^ the undoubted privilege 
of the subject to be heard by his counsel in all 
-Ids majesty's courts, whether high or low, to 
support and defend their civil rights ; and if such 
a privilege was denied me as a barrister, I own 
I should have adopted the language attributed 
to the plaintitfhere, and said that the rule was 
grossly unconstitutional! and could not too soon 
be departed ftom. 



'^ It is proper, however, to ittform yoo, gentle- 
men, tirat it is not for a' violation of, the ri»ht 
that this action is brottght. It is merely for the 
publication of this libel ; but you caanot consider 
the one without the otheF, 

" Here, then, ends that part of the letter from 
the Lord- Chancellor, which he writes in bis 
character of^ Lord Chancellor. The ne^t put 
admits of a different construcuon, for he lays, 

« ' On the part of the liar of Ireland (of whicb 
I claim the honour of bein^ a member), I further 
inform you, that the act ol contmittiog to priioa 
a barrister who appeared in his place in court, 
because he insisted oti his privilege to be heard 
on behalf of his client, was unprecedented and 
indefensible. In the expectation that this ad- 
monition will prevent the recurrence of a similar 
case, I shall not proceed further at present, biit 
leave to your discretion the reparatioii fit to be 
offered to Mr. Croke for the indignity he has 
suffered.* 

•• This is a representation from the Chancellor, 
claiming the honour and privilege of being con- 
sidered R nieml)er of the bar, "iand submits to 
these gentlemen whether they should not offer 
reparation for what they had done. The states* 
ment of the bar assumes as true every represen- 
tation made to them by Mr. Croke, and if it is 
so, the whole weight ot the censure of the Lord 
Chancellor rests on the conduct of these defend- 
ants; if it is not, it is diminished in proportion 
as that statement departs from the truth. But 
here let me observe, that, no doubt there vas a 
power in theiie magistrates, as there is iit ereij 
court, to protect themselves and preserve their 
own dignity. If there was not such a power 
vested in every jurisdiction, it would be quite 
impossible for any court to administer justice. 
However, an answer Mas sent to the Chancellor 
by these magistrates to this charge, and this 
answer constitutes the alleged foundation of this 
action. After it had been forwarded to the 
Chancellor, a letter had been written to these 
gentlemen by his Lordship, which is dated the 
21 St December, 1 829. Now, this letter has been 
given in evidence on the part of the defendaati, 
and not for the plaintiff*; and in it his LonUiip 
states, that the memorial of the Irish bar was 
set)t for the purpose of making such observations 
as its subject might 4'equire, and that their state- 
ment should be sent by him to the adjoomed 
meeting of the bar. Now, the defendants' 
statement is unaccompanied by any expostu- 
lation against his Lordship's laying it before the 
assembled bar ; it is then to be taken as sent to 
the bar, *■ on the same principle that their me- 
morial was communicated' to the defendants, 
and we are therefore to take it as an issue knit 
between the two parties, the representation of 
the assembled bar on the one hand, and that of 
the nlaintiff'on the other. 

" Now, the counsel for the plaintiff have truly 
stated, that it was not competent for him to 
have brought an action for this committal. 
Where a court has the jurisdiction of commit- 
ting, it is not- competent for another court to 
enquire into the circumstances ot such commit- 
tal, so that the plaintiff* has really taken the only 
course in which he could have brought a ques- 
tion, on which the Chancellor was unable to 
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dedde, into a propef train of ioTestigation ; but 
he takes this course, and it is not to be won- 
dered at that he has done so. If he had not, it 
would have been better for him to lie down and 
die, than be disgraced, as he should have been 
if he had suffered his character to be stigmatised, 
and had not taken up the gauntlet thrown down 
to him. On the other hand, the char<res asainst 
the magistrates are of such a nature, that if they 
feel they are false, they are bound to defend 
themselves in every fair and justifiable manner. 

** Before I give to you the particulars of the 
•tatement made by Mr.Croke to the bar, you 
wiil take into your consideration, whether what 
has been published by the defendant, supposing 
It not a voluntary attack, but made under the 
feeling of its being necessary for their self* 
Mence, was a bcn&fide vindication, or whether 
it was a malicious representation — when I call 
it malicious, it is not necessary that any express 
malice shall be proved. According to the cir- 
cumstances the law will infer malice, and the 
issue therefore is, on the one hand, has the 
plaintiflT substantially stated his case? — and, 
on the other whether the defendants have fully 
and fairly stated the particulars of their de- 
fence? in considering this, you will not be 
attentive to minute circumstances, but merely to 
discover whether the statement on the one side 
or the other is substaotiaUy correct, or whether 
it was intended to mislead. 

** Now, as to the statement of Mr. Croke, it 
will be material for you, in applying the evidence 
to it, to see how far it is substantially true, or 
whether any thins substantially material has 
been suppressed. The statement of Mr. Croke 
t!0 the bsir is this — 

• ** * I was employed as counsel before D. O'Grady 
and M. Bevan, Esqrs , the magistrates presiding 
at a Petit Sessions at Bniff^ on the 26th day of 
August last, in a civil proceeding, to recover 
penalties under the act of 57 Geo. 3, c. 108., 
and having respectfully intimated to the court 
that I lappeared as counsel in the cause, Mr. 
0*Grady said it was a rule established by the 
court that counsel should not be heard; to 
which 1 replied, that it was a mle which might 
be departed from. Mr. O'Grady then said, 
' We have made the rule, and shall not depart 
from it. ' I replied, that I thought such a nde 
rather unconstitutional. Mr. 0*Grudy t hen said, 

* What signifies what you think.' To which 1 
replied, that what I thought was of as much 
consequence as what he thought, upon which 
Mr. O'Grady, in the presence of Mr. Bevan 
(the otlter magistrate) exclaimed ' Take the 
counsellor, and commit him to the dock imme- 
diately.' Upon which i was rudely seized by 
the breast by a policeman, and put into the 
dock, and there remained forty minutes. The 
bench then proposed to me to make an apology, 
and that they would thereupon discharge me. 
i said that no man had a higner respect for the 
administration of justice than I had, and if I had 
offisnded I was sorry. To the truth and accu- 
racy of this statement I plec^e myself, as a bar* 
rister and a man of honour. 

'*- James Caoitk." 
" This statement you will have before you, and 
I will now read to you the statement of the 



marbtrates, on which this issue is knit, in their 
renly, as conveyed in a letter to the Lonl Chan* 
cellor : — 

•* * Mt Loud, " Dec. 16. I82J. 

*< ^ At n Petit Sessions held at BruflT. on the 
S6th August last, the undersigned were the pre- 
siding magistrates, and the court was unusually 
crowded. A case against the tolUkeeper of the 
fair of Drumnin was called on. A person ad- 
dressed the Bench, from the midst of the crowd, . 
under the gaUery, and at the back of the court. 
The magistrates desired him, if he had any thing 
to say to the case before the court, to come 
forward and say it. This person, withou t moving 
from his place in the crowd, which were pressing 
on, said he was engaged in this case.' 

^ So far as we have gone, there are two things 
shown ; one, that thit penon^ as they choose t<i 
designate him, was in the crowd under the gal- 
lery ; and secondly, that he said he was engaged 
in the case. 

^ 'The magistrates told him, they could not 
listen to him, as there was a rule of the court 
not to hear professional persons. This person 
then said the rule ought to be departed from, 
and was, he thought, unconstitutional. The 
magistrates replied, that it was the rule of the 
court, and that what he thought of it could not 
induce them to depart from it.' 

" Now, if this statement, as contained in the 
letter, is correct, aad a proper statement by the 
magistrates, supposing this to have been a right 
rule, and that the exact truth is told, all might 
be correct; but the allegatbn by Mr. Croke is, 
that they said, ^What signifies what you think.* 
No doubt, there are shades of difference in a 
statement, but such shades are not unimportant 
if an altercation happens between the bench 
and the bar, for it might be very important to 
decide . where the altercation commences ; if 
the court so far forgets its dignity, as to use 
colloquial or querulous observations, it is not 
surprising, if those bring on altercations^ which 
would not otherwise subsist : such a reply as, 
* What I think is of as much consequence as 
what you think,' would have been, under cer^ 
tain circumstances, a very impertinent observ- 
ation ; but, under others not exactly so, if ap- 
plied to the expression mentioned in Mr.Croke's 
statement. We next find, that ** He then be- 
came silent, and the case before the court was 
proceeding." And here, what was observed by 
counsel for the plaintiff is entitled to attention, 
that the defendants themselves state, that "here 
the plaintifi* was silent, and the cause was going 
oil ; ' so that there was an end to any thing 
then, that could have caused the menacing atti- 
tude Mr. Croke, they say, then a«sumeil ; and it 
will be here for you. Gentlemen, to consider, 
whether, on the evidence, Mr. Croke wi^ ac- 
tually getting half up on the bench, and whe- 
ther he used the threats and attitudes given in 
evidence by the defendants' witnesses, or whe- 
tlier the fair and proper conduct, attributed to 
him by Mr. Glee^on, was completely preserved 
by him. All this, I say, is exclusively for your 
judgment; and I must tell you, that before these 
magistrates had made such a strong and delib- 
erate statement, as the following, that ' Here 
the business of the court was interrupted by a 
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very geoernl riot and dbturbanccy occasioned by 
the mob forcing its way into the court, and thi» 
l>er8on at its bead, advancing in a riotous, men- 
acing manner, using abusive and insulting ez- 
|>re?sions to the magistrates, and holding up his 
clenched fists towards them, in a threatening 
attitude.' Before, I say, they had stated these 
as facts, they should have most attentively can- 
vassed all the circumstances which sugsested 
them, and weighed them well, before theyuiould 
have brought such serious charges against any 
individual, and if their only grouncu for the 
statement was the assertion of third persons, 
they should have been perfectly satisfied of the 
truth of the assertions, and the credit of theper* 
sons making them. 

** We find, shortly afler, that these magutrates 
make use of the expression, ' Hb companion 
in the dock,* alluding to another person of a 
different grade in life, whom these magistrates 
had committed that day. Now, gentlemen, it 
is for you to consid^, whether they would have 
used this expreuion, if they had been preparing 
a fair and candid statement of the circumstances 
that had occurred on the occasion, and whether 
there u any thing in the tone of this expression, 
which savours of ill-will towards the plaintiff*, 
and whether, if a magistrate should find it his 
duty, his painful duty, to commit a barrister to 
the dock, you think he would designate him as 
' this person,' and allude to him In the words 

* his companion in the dock.* 

''But next comes a direct allpgaUon, thatp 

* They had no reason to believe he was a bar- 
rister, and that it was not until after he had 
been committed to the dock, that they knew he 
was a barrister.' You, gentlemen, wiU see from 
the evidence, whether uiat allegittion was oon* 
ustent with the fact, whether it appears on the 
evidence, that Mr. Croke had declared himself, 
in the beginning, to be counsel for the plaintiff 
in the case; or whether it was not disclosed 
that he was counsel, until after his committal. 
The magistrates, indeed, add, that * bis rank 
should not have protected him : ' but, gentle- 
men, it is right that we should recollect, that a 
barrister stands not, as such, in any peculiar or 
personal itink, but his claim to the attentive 
consideration of the court is, from its feeling 
that be is the shield of the subject. It is true 
that a magistrate may, in an extreme case, un- 
dergo the responsibility of committing a bai^> 
rister, if his conduct is grossly contemptuous, 
but it must be an extreme case ; and you will 
see whether this committal was that extreme 
case. No one recollects a barrister having ever 
been committed in the exercise of his duty to a 
client. We have heard of judges having threat- 
ened this result, but the oldest man living does 
not recollect any court having ever exercised 
this power : and it has been left for the magis- 
ginrates of the petit sessions at Bruff* to be the 
first to show the example. 

** The next thing we find stated by these ma- 
gistrates is, that, ' from the thronged state of 
Uie court, from the noise proceeding from the 
crowd, and from the post in the centre of it, 
taken by Mr. Croke, tney earlv apprehended a 
riot.' Now, gentlemen, if there were facts 
which portended the appearance of a riot, it 



certainly was tbdr doty to state them; bot 
when they say, that a barrister was the caaie, I 
think they should have been able to cstab&h it 
beyond suspicion ; but here they put him dovn 
as the probable cause of the riot. — ^ Their uu- 
picion,' they say, ' lighted upon Mr. Croke, ss 
the probable leader.' Of this, too, gentlemeo, 
you are to be jodces, whether be was so or not ; 
or whether they lijgfatly, or whether they &iriy 
formed that suspicion. 

^ Again, they say, that ' his &ce was fMrtlj 
disguised, as if to prevent his beii^ recogaiieiL' 
Now, what is the impression thus intended to 
have been made b^ this letter? Is it aot, thtt 
Mr. Croke came, intending to foment a riot, 
and to protect himself from the c o p s c flu cacei 
that he actually bad disguised his face? You 
will consider the evidence as to that, and whst 
tt the case as to this part of the sutgect. A 
pedlar has a cause with a tolUgatherer, and it ii 
genendly understood that a barrister is to cosw 
to Brua, on the plaintiff^s side; the barrister 
does attend, and he is addressed by the derk of 
the oourt, who ofiisrs to get him a suitable lest, 
and jet, after this, he is charged with wantisg 
to disguise himaelf, for the purpose of coomit- 
ing a riot, and to disguise nimself from thofe 
whose attention be has called on to those rights, 
with which» as a barrister, he was iavcstei 
Now, if the masistrates did not believe tkst be 
disguised himself for the purpose they suspected, 
this was not a true statement, and therefore it 
b, as respects them, an unwt>rthy insinuatiQo; 
but they go on and say, that from hb dreM, de- 

Eortment, and conduct, ' they never suspected 
e was a gentleman,' and ' mev had corador- 
able doubts whether he was sober.' You will 
consider whether anv thing appears to bare en- 
tered into the mind of any or the witnettesto 
justify that suspicion. 

** These mapstrates then add, that Ithesevcry 
unfavourable impressions' on their minds 'bsfs 
received strong confirmation from inibriDstioQ 
which has since reached them.' You will se^ 
presently, the nature of this informatioo. Itii 
left for us to suppose it could only be the nsj 
evidence which we have heard given for the de- 
fendants herc'yesterday, but th^ say theie sie 
fects to which tliey wish to call the atteotioa 
of the Lord Chancellor. And what were these? 
— That Mr. Croke, when he first enteied the 
court-house, loudly and dbtinctly addressed the 
crowd in the hall, and told them, * he was coidc 
there to humble the magistrates, and that w 
would be asttstant^Mffrister of the day^' and ma 
like observations. Now, gentlemen, if Mr. Croke 
used these or similar expressions, and there a 
evidence that he did so, the words are most us- 
portant Indeed, and if you believe that he so cos* 

ducted himself in the hall, before pm io|^ 
court, it will go to diminish very mucb the 
amount of any chunages you might be indiaed 
to find ; and it will be also material, '^^^^ 
gistrates bad any reason to believe that he hsd 
been acting so, for it will go to jurtify *h«*.P*J 
of their statement; and if it b an «^*^"°^ 
fiict that he did so misconduct himself, and thst 
you should doubt as to what was hb conduct to 
tlie court, hb conduct in the hall wiU bdp to 
throw light on hb conduct in the court,aiMi jpo« 
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win think hh ooiiduct»fts«tated there, to be less 
improbable ; for where there is any doubt in the 
eviderice^you will have to consider probabilicies.*' 

We have no room to extract the corre- 
spondence between the bar and the Irish 
Lord Chancellor ( Hart) on this subject»which 
is of considerable interest. It is sufficient, 
however, to say that this a£Bront was not 
tamely submitted to, and the case will 
hardly now b6 quoted as a precedent. 

This is the state of the authorities on the 
point, from which we deduce the ibUowing 
principles. Tliat, in this country, the 
Inns of Court have an undoubted authority 
Co disbar a barrister who has grossly mis- 
conducted himself: that in the colonies this 
power may be exercised by the bench; 
but, that the bench has no power to cora- 
init a barristet in the discharge of his duty 
as an advocate. 



THE NEW BANKRUPTCY BILL. 

W£ shall again shortly allude to the Bank- 
rupt Bill, the details and the. principle of 
which still continue to be agitated both in 
and out of Pwliament. It is said, that all 
the law-lords, including Lord Tenterden^ are 
opposed to it ; and considerable fears are 
entertained Us to its pi^ssing, at any rate 
in this session of parliament, even though 
there be no dissolution. If this be true 
we most sincerely regret it; its being 
thrown out will, to use the emphatic words 
of the Lord Chancellor, ^ carry dismay 
and despair into the hearts of the citizens 
of London.** We have .elsewhere stated 
our only objection to the bill» but we shall 
insert two letters which we have received 
from persons whose opinions are entitled 
io attention, which enter into some of the 
details. We ho)>e, most heartily, that it 
will pass ; and are satisfied that, as a whole, 
the legal profession is favourably disposed 
toward it. 

We may take this opportunity of advert- 
ing to some remarks on our publication in 
an able contemporary* It is misinformed 
if it supposes that we profess peculiarly 
to represent the opinion of any one 
class of the profession. We are proud of 
the support which we have met from all 
its branches. We certainly have laboured, 
and shall continue to lal>our, to set the 
profession right with the public; but w^ 
are also anxious to advocate the interests 
of the community. If our contemporary wiH 
therefore fiivour us by the promised ex- 
amination of our opinions, he will see, that 
we in no way support the exclusive senti- 
ments of any one class of the profession ; 



but that, recehrfaig fhom many sources as 
well the results of experience and practical 
knowledge as the speculations and theories 
of the law reformer, we have endeavoured 
to benefit by both of them, to stand forth 
the friend of moderate and practical re- 
fiDrm, and to direct growing feeling in its 
favour into the proper channels. "Die let- 
ters we alluded to are as follow : -i- 

TH£ BANKRUPTCY COURT BILU 

To tke ESior o/tke Legal OUerver. 

Sia, 

On my return from the country last evenings 
I found youT yaluable Supplement for Febniafj 
contained the Lord Chancellor^t speech oa 
Chancery Reform, and the new Bankruptcy 
Court BilL 

A perusal of the new bill raised some doubts 
ip my mind ; perhaps I can best convey them 
and obtain answers by putting them, with your 
permission, in the shape of questions; thus, 

In case no creditor shall think fit to accept 
the office of assignee, under the official asstgnee, 
is the official assignee to act alone? 

Is the official assignee to appoint the solicitor 
to the commission ? 

Is the oAcial asdenee to be subject to liabili- 
ties as assignee of the estate, and to actions for 
thinss done in the esecation of bis office ? 

What sort of security for costs on appeal is 
expected to be found by a bankrupt (9th seeL) 
immediately after the acyudication has divested 
him of his property ? 

Are attorneys to be permitted to stand in the 
place of their clients^ and examine and cross 
examine witnesses, and address these new courts, 
or must barristers be always employed? 

Seetion IS. directs all examinations of the 
bankrupt to be carried on in priyate : does tbn 
mean to the exclusion of the creditors and their 
attorneys? 

Does it not occur to you, that the machinery 
of the office of official and chief assignees, also 
of the accountant general's account keeping, 
somewhat incooTenient ; and that a little iter- 
ation in the mode of choosing assignees would 
effect all the improyement necessary? 

I am. Sir, 
Your very obedient Servant. 

J.N. 

sift March, 18S1. 

To the Editor iff the Legei Observer. 

Sia, 
I have read with great care the new Bank- 
ruptcy Bill printed in your Supplement for Fe- 
bruary, and your remarks on it. I wish to call 
your attention to a part of it, which, as it at 
present stands, so far from being productive of 
benefit, will greatly increase both expense and 
delay. I allude to the sections in the bin wMdi 
relate to the proof of debts and the power of 
appeal thereupon. They enact, that the proof 
of deb^ shall first be made by one of the ju- 
nior judges, who, if he thinks fit, may adjourn 
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nidi proof into the subdiviiion court to which 
he beiongB, which shall finally dispose thereof, 
without any appeal, ** excepting upon matters of 
law or the refusal or admission of evidence;" 
in which case it is further enacted, that such 
matter may be brought under review of the court 
of review, and the proof of the debt shall be su- 
perseded until such appeal shall be disposed of; 
** and in like manner, there may be an appeal on 
the like matter of law from the court of review 
to the Lord Chancellor." It is also provided, 
that an issue may be directed to a court of com- 
mon law for the trial of disputed debts. Now, 
sir, here are four distinct courts through which 
a disputed debt may be carrieil. 1 . That of the 
Junior Judge. 5?. The Subdivision Court. 3. 
The Court of Rcv^iew. 4. The Lord Chancel- 
lor's, besides an issue which may be directed as to 
the same debt to a court of common law. There 
may be no fewer than three appeals. 

This appears to me worse than the present 
system, wnere, iis you know, there is but one; 
and, I am convinced, from some experience in 
the matter, that if this triple right of appeal be 
given, there will be much more vexation, delay, 
and expense, than now exist. 

I am, sir, your obedient servant, 
A Practical Man. 



ANALYSIS OF NEW BILLS IN 
PARLIAMENT. 



TITLES BY FRESCRIPTION. — OUTSTANDING 
TERMS AND JUDGMENTS. 

Lord Tenterden's bill /or shortening the time of 
preicriptiony and lessening the impediments to the 
transfer of real property created by outstanding 
terms and judgments^ recites that the expression 
*time immemorial' is now by the law of Eng- 
^laod, in many case?, coiisidered to denote the 
whole period from tlie reign of Richard the 
First, which is productive of injustice; for re* 
medy whereof it is proposed to be enacted. 

That no claim which may be lawfully made at 
the common law, by custom, prescription, or 
grant, to any right of common, or other profit or 
benefit to be taken and enjoyed from or upon 
any land of our sovereign lord the king, or of 
any ecclesiastical or lay person, or body corpo- 
rate, except such matters and things as are herein 
^peciRlly provided for, and except rent and ser- 
vices,, shall, where such right, profit, or benefit 
shall have been actually taken and enjoyed by 
any person claiming right thereto without inter- 
ruption for the full period of thirty years, be 
defeated or destroyed by shewing only that such 
right, profit, or benefit was first taken or enjoyed 
.at any time prior to such periud o( thirty years; 
and when such right, profit, or benefit shall have 
been so taken and enjoyed as aforesaid for the 
full period of sixty years, the right thereto shall 
be deemed absolute and indeJ'casiLle, unless ilsball 
appear that the same was taken and enjoyed by 
some consent or agreement expressly made or 
given for that purpose by wonib or writing. 

In claims of right of way, watercourse, or 
other casement, the perioils lo he iweniy \eprs 
and forty years, unless by consent as aforesaid. 



That when the Kgbt for any dwelling houses 
workshop, or other building shall have been ac- 
tually enjoyed for the full period of twenty 
years without interruption, the right shall be 
deemed absolute and indefeasible, any local Usage 
to the contrary notwithstanding, unless it shall 
appear that the same was enjoyed by some con- 
sent or agreement expressly made or given for 
the purpose by words or writing. 

Prescriptions und claiilfs to modus c'ecimandicr 
exemption or discharge from tithes w here tithes 
in kind demanded ly the king or a layman or 
corporation aggre<:ate, to be deemed valid, on 
proof of enjoyment for thirty years; unless 
proof of render or payment prior to thirty 
years. If the proof of the claim extends to 
sixty years, the right to be indefensible ; unless 
proof of consent, &c. Where tithes in kind 
demanded by any ecclesiastical person or corpo- 
ration sole, the prescription or claim to be valid 
and indefea&ible, upon evidence during the w hole 
time of two incumbents, and of six or more 
years after the appointment of a third, not being 
less than sixty years in the whole ; uuless proot' 
of consent, &c. 

The act not to be available in suits pending or 
to be commenced within three years. 

Proviso in favour of infants, idiots, &c., as to 
the periods of twenty and thirty years, but not 
in any case where the right or claim is hereby 
declared to be absolute and indefeasible. 

Proviso for absence beyond sea at the expira- 
tion of the period. Six years allowed, except 
where the right is declared to be absolute and 
indefeasible ; and Scotland, Ireland, the isles of 
Guernsey, Jersey, Aldemey, Sark, or Man, shall 
not be deemed places beyond the seas. 

In actions on the case the claimant may allege 
his right generally, as at present. In pleas to 
actions of trespass and other pleadings, where 
the party used to allege his claim from time im- 
memorial, the period mentioned in this act may 
be alleged ; and exceptions or other matters to 
be repned specially. 

Terms of years created for particular purposes 
to be considered as determined at the end of 
two years after the purpose is satisfied, unless 
ubsigned, &c. for some other purpose, or to 
attend the inheritance* 

Terms attendant on the inheritance may be 
merged therein by the owner thereof. 

Money recovered by bond, covenant, judg- 
ment, or term of years, to be deemed satisfied at 
the end of twenty years, if no principal or inter- 
est paid in the meantime. 



SETTLEMENTS BY INFANTS. 

In another page of this Number will be 
found a short note from our Chancery re- 
porter of a late important case, in which 
the Master of the llolls has held that a 
female infant cannot settle her leasehold 
property or chattel interests wluch are 
limited to her use. We shall briefly notice 
the state of the law on this point. 

Although a contrary opinion formerly 
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obtained^* yet it now seems decided that a 
female infaot cannot settle her real estate.f 
It was, however, perfectly clear, that she 
might settle her personal property, as well 
vested as contingent, if the settlement were 
reasonably beneficial to the infant,:^ and 
also her choses in action. $ 

Leaseholds being personal estate it has 
always been considered that they might 
also be settled by an infant ; which does not 
seem to have been disputed by the Master 
of the Rolls as he grounded his decision on 
the circumstances of their being limited to 
the separate use of the infant. This, then, 
18 the present state of the question, and as 
the decision of the learned judge has been 
appealed from we may soon hope to see it 
finally settled. 
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OH TRK LAWS RELATING TO TUB BIRTH OF 
CHILDREN. — TENANCY BY THE CURTESY^ AS 

- AFFECTED BY THK CASARIAN OPERATION, AND 
BY MONSTERS, &C. — ORDER OF BIRTHS. 

Mr. AmoSy in a recent Lecture on Medical 
Jurisprudence, delivered at the London Uni- 
versity, made the following observations : — 

" It is frequently of great importance in legal 
alSiire to oscertain whether a child has been born 
afrve, though it 'live but for 2^ few seconds. I 
might put a number of instances of this, but one 
win suffice. A man marries a woman who is 
possessed of a landed estate ; he has a still-born 
child, and his wife dies shortly after the delivery. 
The landed estate will go over to the remotest 
relation the wife has, nay, to the king, in pre- 
ference to the husband. But if the child was 
horn a/ive, and lived only a second^ the estate 
would go to the husband for his life, who would 
be call^ a * tenant by the curtesy.* 

** I pat this instance of a tenancy by the cur- 
tesy only by way of illustration ; for I could put 
many other instances, where the living but for 
on instant is important with a view to legal con- 
sequences; but my only object is to impress on 
the mind of the medical practitioner the neces- 
sity of paying particular attention to cases where 
ekUdren die soon after birth. As I have selected 
the instance of a tenant by the curtesy, I will 
follow it up by mentioning one or two medico- 
legal points connected with this particular legal 
estate. 

• Cann/e v. Bnckle, 2 P. Wms. 2 4 J. Harvey 
V. Ashley t 2 Atk. 619: Warburton v. Lytton^ 
B. C. C. 440. Drury v. Drury, 5 B. P.' C. 590. 

f Pierson v. Pierson, cit. 1 B. C. C. 115. 
Ckitty V. Chitiy, 545. MUner v. Lord Harewood, 
18 Ves.275. Troliope v. lAnton^ 1 Sim. & Stu. 
774. 

X Harvey y. Ashley, 2 Atk. 612. Williams v. 
Williams, 1B.C.C. 152. 

§ Price V. Seys, 3 Barnard. Troliope V. Lin' 
/oii,lSim.&9ti].477. 



^* For a considerable time it was the opinion 
of the profession, that, to create a tenancy by the 
curtesy, the child must be beard to cry, Odf 
great oracle of law. Lord Coke, dissented from 
that opinion; but upon a ground of which I do 
not kn»w whether medical men will apfirxtve, 
viz. that the child may b& deaf and dunibi It is 
probable, however, that the crying of the child 
would be regarded by a jury as conclusive evi^ 
dence of the child being born alive. Agaio^ it ii 
the law, that a tenancy by the curtesy will not 
be crented, where the child is ^ ripped from the 
womb' by the Casarian operatum^BJiier the death 
of the mother, because it is not bom during the 
marriage* Here is a strong inducement as iar as 
interest, not feeling, is concerned, on the part of 
the husband, to have the operation perfurmed 
before the death of the mother. And in case the 
mother expire under the operation, or if it be 
performed with great haste after the supposed 
death of the mother, here is a question of fact, 
attended with important leeal consequences, as 
to whether the mother survived the birth of the 
child but for an instant. This is a legal point 
which may stimulate your medical enquiries with 
' respect to the history of the Caesarian operation. 

** Again, the birth of a monster does not create 
a tenancy by the curtesy. Some writers on 
medical jurisprudence pass over the subject of 
' monsters' by saying, it is unimportant to make 
particular enquiries concerning monsters, because 
they seldom live long ; whereas, from what has 
been just said, vou see the importance, as regards 
a tenancy by tlie curtesy, of the point, where a 
child has lived a minute^ of ascertaining whether 
it were, or were not, a monstrous birth. 

'' 1 have been taking the tenancy by the curtesy 
only as one example out of many to which to 
attach my observations; we will take another 
example, for variety:— -Suppose a man had a 
daughter by one wife, and a daughter by a second 
wife, and died ; and there happens a posthumous 
birth. If the posthumous child is a son, and it 
lives for a second, the consequence would be to 
disinherit the eldest sister entirely, and give all* 
the estate to the youngest ; for the eldest sister 
is not heir to the brother, being of half-blood. 
But if the posthumous birth was of a monster^ 
then the two sisters would inherit equally. This 
is what the law calls a ' possessio fratrii /' and 
many other examples of the importance of these 
enquiries, in a medico-legal point of view, might 
be stated. 

'* A word or two more on the subject of mon- 
sters: our law is, in a great measure, the creature 
of emergencies. We are a practical people, and 
have dealt very little in prospective legislation. 
The subject of monsters affords an example of 
this. I will read you the l^al definitioa'of a 
monster: — 

*' ' A monster, which hath not the shape of man- 
kind, cannot be heire, or inherit any land, albeit 
it be brought forth within marriage; but although 
he hath deformity in any part of his body, yet if 
he hath human shape he may be heire. Hi qui 
contra formam humani generis converse more pro*' 
creanturyut si nmlier monstrosum vei prodigiostaw 
enixa, inter Hberos non computentur. Partus 
tamen cut natura aUguantnhtm ■ ampUaverk vei 
diminueritf non tamen snperabundanter {tU si sex 
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JUoi vd mm quaiwot habtierii) bene debet inter 
Uberoi amnumeraru Si inutilia natura reddidit, 
ut Jt membra iortuota kabueritf non tamen it partm 
monHroiUi, Another saith, amp&atio teu dM' 
nutio membrorum non nocetJ* 

^ You will ask, how does the law proinde for 
the case of the Siamese vouths, their rights in 
rq^ard to third parties and to each other ? — and 
how for a person whose face may be inhuman, 
but may possess reason— say the case, real or 
supposed, of the pig-faced lady ? and, probably, 
meaical men may put a number of other in* 
stances;— -I answer, that the law says nothing 
more than what I have just read; and that, 
thovfofe, if a case of monstrous birth should be 
brought before the courts, the courts will seek 
for aU the medical information that can be ob- 
tained, and will legjislate for the oardcular occa- 
sion ; only they will not call it legislation, but 
win pretend to found their decision upon Lord 
Coke's dd^ition ; which definition, by the way, 
is borrowed fix>m Bracton, who borrowed it from 
the civil law. 

** There b another species of birth, of which 
the law speaks in terms as vague and rude as 
' upon the subject of monsters — I mean herwut* 
pkroditei, 

** * An hermaphrodite (which b also called 
androgynus) shsill be heire^ either as male or 
female, accordiiw to that kind of the seze which 
doth prevaile. Hermaphrodita torn mtucnio qnam 
fendntB etmparatur, eecundum prev€de§centiam 
sexut incaleseentis. And accordingly it ought to 
be baptized.f * 

** A committee of medical men and lawyers 
would give us some more distinct and scientific 
rules upon the subject of hermaphrodites, as well 
as upon monsters ; but, in the present infantine 
state of our jurisprudence as to these mattera, it 
b the more incumbent on the medical practi* 
ticmer to note every minute fiKt, with regud to 
births of doubtful sex, particularly when you re- 
flect on the misrepresentations which ignorant or 
interested persons may make on such a subject ; 
and to which such malformations, as are every 
now and then occurring, may give a colour. 

^ We have been considering the naime of 
particular births; I should mention that the order 
of births b abo a most material circumstance to 
attend to, when two or three children are bom 
at a time. The following case has occurred in 
our courts:— There was a family of eight chil- 
dren, of which the three younj^t were bom at 
one time, and the five eldest died ^ the priority 
of birth of the three youngest was questioned in 
a suit brouffht for the inheritance. The names 
of the dbil&en were Stephanos, Fortunatus, and 
Achaicus, three names which We to be foimd 
in thb order at the conclusion of St. Paul's 
Epbtle to the Corinthians; and evidence was 
given of the declarations of the dead frther, that 
thb was the order of their births; but thb evi* 
dence was outweighed, in the opinion of the 
jury, by the evidence of the declaration of a de- 
ceaied aunt, who was present at the bhth, and 
who used to say, that she tied a string round the 
arm of Stephanus immediately after he was bom» 
in order to denote that he was the second son." 

* Co. Lit. 7 b., 8 a., and 20 b. 
f Co. Lit. ibid. 



EXPENSE OP LEGAL PROCEEDINGS. 

To the Editor of the Legal Observer, 
Sir, 
As so much has been' said about the necenity 
of legal reform, permit me to say a few wora 
on the subject, in one of your numbos a veiy 
excellent letter appeared on the solgect of the 
cham made on searching for judgments, sod 
whidi ought certainly to be immediatelj sbo> 
lished; but this, sir, b trifling compared with 
the charges made for entering ploidings and 
passing records. The only duty pMerforaied is 
that of entering the Otie of the cnute. Still 
worse are the court fees demanded afbr the 
trial of every cause.^ J tried a cause a iboit 
time since, and had two thirds of the amount of 
the verdict to pay m court fees alone, Thoe, 
sir, are the real and trae causes that attonieyi* 
bills amount to such large sums as the pubbc 
constantly complain of, and they are productire 
of the greatest injuiy to the rair practitioDer. 
By noticing this in your next number you will 
confer a b^iefit on the profession at large, and 
oblige 
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SUPERIOR COURT& 

LORD chancellor's COURT. 

RIGHT TO BB8PBAK A COMMISSION Or 
BAN KR DPT. 

Thb petitionerB, who were solidton^ bad le- 
ceived instractions to sue out n commiisioo of 
bankruptcv against a Mr. Cooper, and the docket 
was strucL on the I4th of the last month; 
and before ten o'clock on the monihig of the 
19th, they applied at the bankrupt office to be- 
^>eak the oommissbn. The fees thereon wcrs 
taken bv a junior clerk, in the absence of the 
principal clerk, who, however, arrived at ten 
o'docK, which is the proper time for openiqg tbe 
office, and at that time a clerk of Messrs. Allen 
and Co., solicitors, came to the office to bespeak s 
commission against Cooper, on behalf of another 
creditor. The order requires the applicant for 
the commission to bespeax it four days from tbe 
striking of the docket, and the 1 9th beiif tbe 
fifth day afterwards, Messrs. AUen*s clerk d^ 
mandcd the commission. The principal dak 
thereupon directed the fees to be retumdl tothe 
petitioners, and caused the commission to be 
prepared for Messrs. Allen. 
^ Mr. Walker now applied on behalf of the pe- 
titioners to have the commboon given to them, 
and dted In re Graham^ Buck. B. C. p. 599. The 
SoUdtoT'General opposed the qutttion. 

The Lord Chancellor thought that the prefer- 
ence had been rightly given to the last applicaat, 
as the commission had not been bespoken withm 
the appointed time. What was done before tbe 

i« I H i n iwi. I III .11. , — ^— — ,^»^— — — ^ 

*t It can hardly be said that the dairo for 
court fees stands on the same footing as the en- 
tries of pleadings. The officers engaged m try- 
ing causes 'have a laborious duty to perform*— 
Eo. 
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office hour amounted to nothing. ^ The caie 
cited was not applicable. The motij^n was re- 
fused with costs, /nre Co^^>^, L.C. Mar. SI. 
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ROLLS COURT. 



8KTTLSMSKT BT IMFAMTS. 

The facts of this case have Wn giren in 
former numbers (an/tf, p. 285. 303.), but the 
Master of the Rolls having been requested to 
reconsider his judgment, he this day further ad- 
verted to his reasons for his former decision, to 
which he adhered. The question, he said, was, 
whether the chattel interest of a female infan^ 
limited to her separate use, could be bound by a 
settlement made on her marriage; and he had 
decided that it could not, for the following 
reasons : — In the case of personal property be- 
longing to a female, tlie husband would upon 
marriage acquire an absolute interest in it ; a 
settlement might therefore be made of it, extri- 
cating the absolute interest, and it would be 
considered only as the settlement of the hus- 
band and not of the female infant. With respect 
to the read estate of a female infant, no settle- 
ment could be made of it to bind her, because 
the husband did not acquire an absolute interest, 
but a qualified or partial interest in it during 
his life. With respect to a chattel interest set- 
tled on the female infant to her separate use, 
the husUmd could obtain no interest in it by 
marriage. It would be singular, therefore, if he 
could Wnd her by a settlement of it. The am- 
ple question was, in fact, whether she had power 
to make a settlement of it during her minori^ ; 
for it would of course be different if she were of 
age. It appeared to him that the case of a 
chattel interest settled to the female infant's 
separate use was even stronger than that of real 
esUte, for in it the husband did not obtain any 
interest whatever. It was true the Master had 
approved of the settlement, but he thought the 
Court had no power to confirm any such settle- 
ment. He had examined the books on the 
point, and could find no instance of the Court 
making a settlement of a chattel interest of this 
nature, and he considered that it came under 
the same prindple which was applicable to real 
estate.— iSSa^oii v. Jonety M. K. Mar. 22. 1831. 

COURT OF kino's BSKCH. 
8BTTLBMSNT BT RBNTINO A TBKBMBNT. 

A man who had a settlement in one parish, 
removed to another, and rented a tenement at 
ten pounds a-year. He wa« unable to pay the 
whole of this rent, and applied to the overseers 
of his former parish for assistance out of the 
poor rates, to endsle him to pay it. They ad- 
vane^ him five pounds for that parHcMlar pur- 
pose, and not as assistance generally. The ses- 
sions held this a fraud to enable the pamper to 
gain a setUement in the second parish, and made 
an order accordingly. 

The Court confirmed the order of sesnons. 
Mex v. Ink. of ¥L T. 1831. K. B. 

COPVnOLD. — 8EIZt7RB QUOUBQUB. 

Ejectment to remove a tenant from lands 



which the lord had seised qtumimie for the re- 
fusal of the tenant to get himself admitted in 
the lord's court and pay his fine. Defence, 
that the lord had not taken the proper prelimi- 
nary steps to warrant the seizure. Proclama- 
tions were made at three diflferent courts for the 
tenant to come in, but not at three consecutivie 
courts. 

Scrioen SerjL contended, that although 
three proclamations at three consecutive courts 
were necessary to warrant a seizure for a for- 
feiture, it was otherwise with reference to a 
qutnaque — which was only a seizure until the 
tenant came in. 

The Court was of opinion, that as to the pro- 
clamations there was no distinction between a 
seizure quMumte and a seizure for a forfeiture. 
— Judgment for the defendant. Doe v. Truc' 
moftyH.T. 1851. K.B. 

PAROCHIAL RATB. 

In an appeal against a parochial rate imposed 
on the Blackwater Navigation Company, the 
question was, whether under the terms of the 
33 Geo. 3., by which the company was esta- 
blished, the lands occufued by the company were 
to be n^ according to their actual value in 
their hands, induding tolls, &c., or only accord- 
ing to the value of the adjoining lands. The 
sessions rated the lands on the former principle^ 
and made the rate between 100^ and SOO^ sub- 
ject to opinion of the Court, whether the latter 
principle ought not to be adopted ^— if so, die 
ratesnouldbe35/. 

The Court decided that the latter principle 
was the proper one, and remitted the case to 
the sessions, wHh an order to reduce the rate to 
56L 



MANDAMUS. — PAWNBB0KBR8. 

Jdolpkni obtained a rule to show cause wfa)r a 
mandamut should not issue to Mr. Roe, a mag^ 
trate at Marlborough-street, commanding him 
to hear an information preferred by Byers the 
common informer, against Filmer, a pawnbroker, 
in South Audley-street. 

Andrew* Seijt« showed cause. The ma^ 
trate had partly heard the information. A wit* 
ness of the name of Rawlins, stated that he had 
pawned a piece of linen at the pawnbroker's 
shop, and tnat no questions were asked as to his 
place of residence. By the act of parliament* 
the pawnbroker was bound to ask the question, 
and not having done so, the infomer contended 
that he was liable in the penalty. But Rawlins 
stated, that he had pawned the article not in hk 
own name, but in the name of Robinson; and 
then, the mapstrate understanding that this was 
the only witness, said that he would not convict 
the pawnbroker on the testimony of one who 
had acted in this fraudulent and tncking manner 
by giving a false name. The magistrate was 
therefi>re justified in refusing to proceed with 
the hearing, particularly as the witness was a 
man, whose only means of gaimng a living was 
by giving evidence for common informers. 

Riehardi^ on the same side, observed, that tiie 
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act of parliament forbad the pawner to give * 
a false name, and, if he did, (tirected the pawn- 
broker to hand him over ** into the custody of a I 
constable, or other peace-officer." | 

Lord Teftierden C. J. Then the pawnbroker 1 
ought to have aitked htm where he resided, that j 
he might be able to deliver him over to a con- ! 
stable, in case he gave a false name. It was i 
proper that the inlonnation should be heard, ' 
and the wandamus must go. Rule absolute. 
Exparte Byen, H. T. 1 83 1 . K. B. 

ARCHDEACONRY OF 'ROCHESTER. 

Lord Tenterdcn C.J. delivered the judgment 
of the Court. This was a case for the opinion 
of the Court on three questions; first, whether 
the prebendary in question was duly annexed to 
the archdeaconry ; secondly, whetlier the arch- 
deacon was by his office or person capable of 
holding a prebendary; and, thirdly, whether the 
defendant was duly instituted and inducted into 
the prebend. It was admitted, that in case the 
Court should be of opinion with the plaintiff, on 
the first two points, judgment should be entered 
ioT the plaintiff; if not, that it should be entered 
for the defendant. The first question was, 
whether, in the time of Car. l., the crown had 
the power to alienate the prebendary ? and the 
Court was of opinion, thnt at that time the 
crown had the power, unless there were special 
cireuinstances to the contrary, which here did 
not exist. The next question was, whether the 
crown had the power to annex the prebendary 
to the archdeaconry ? and the court was nA' 
opinion that it had. The Poi)e had the power 
before the time of Henry Vlll.. and afterwards 
that power was in the crown. Then came the 
question, whether tlie archdeaconry was com- 
petent to receive the prebendary ? At first, a 
prebendary could only be holden by a corpora- 
tion sole, but afterwards they had been granted 
to corporations a«!gregate, provided they were 
of a spiritual character ; and the Court was of 
opinion, that it was competent to hold the pre- 
bendary ; and, when once annexed to the arch- 
deaconry, it could not I e severed. But it had 
been said, that the plaintiff' had not been duly 
insUtuted and inducted. If, however, the pre- 
bendary was annexed, institution into the arch- 
deaconry gave the right to the prebendary. 

Postea to the plaintiff. King v. Day, 11. T. 
1S31.K.B. 



COFYRIOHT— ENGRAVING. 

Oumey obtained a rule to show cause why 
the general verdict for the plaintiff in this case 
should not be set aside, as against the assignees 
of Heath, and why the verdict, as against Heath, 
should not be entered on the first count only. 

Trover brought by Mr. Murray, the book- 
seller of Albemarle Street, to recover the value 
of one hundred prints taken by Mr Heath the 
engraver, from plates engraved by him for the 
plaintiff for the illustrations of an edition of 
Lord Byron's Don Juan. Heath had become 
bankrupt, and the piints came into the hands of 
iris assignees, who put them into the bands of 
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Mr. Southgate the auctioneer, and they were 
advertised for sale in his printed catalo^rue. The 
plnintiff l)roiight his action, and the defence was, 
that the engraver was entitled by custom to 
tiike some prints from the plates which he him- 
self encraved. Various witnesses were called 
who proved that it was the custom foe the en- 
gravers to take some prints from the plates which 
they engraved for others ; some said ten, some 
twelve, and some t\«cnty; but there was no 
precise numl>er fixed. Under these circuni- 
btanceSf Lord Ttmterden C. J., who tried the 
case, was of opinion, that the engraver had nf> 
right to take prints without the consent of the 
owner of the plate, and the jury found generally 
for the plaintiff agaitist all the defendants. Gur- 
ney obtained a rule, calhng on the plaintiff to 
show cause Mvhy the general verdict for the 
plnintiff should not lie &et aside, as against the 
assignees of Heath, and why the verdict as 
a«;ainst Heath should not be entered on the first 
count only. The eighth count in the declaration 
was founded on the statute of the IT Geo. 5., 
which gave the proprietor of the plates a special 
action on the case a;zainst those who pirated 
his plates or prints, for damages with double 
costs ; and the object of the rule in regard f o 
Heath was, to relieve him from the payment of 
double costs; and as to the assignees, it was 
contended that they v;ere not liable to the plain- 
tiff in trover^ as the prints, whether lawfully 
taken or not, were not the property of the 
hlaintifi^ who could only recover uamages from 
Heath. 

Sir Jamet Scarlett^ CawpMf, and Hilly showed 
cause, and contended that the present case came 
under the provisions of the 17 Geo. 5. c. 57. 
By the true construction of the words of thnt 
statutCf it applied both to the pirating of the 
plates, by engraving new ones from the original 
plates, or from the prints struck from the ori- 
ginal plates, and also to the unlawful taking of 
prints from plates lawfully engraven, which was 
the case in question. The statutei» of the 
8 Geo. 2. c. 1.3., and 7 Geo. 5. c. 38., relative to 
the same subject, were penal, and applied to the 
pirating the engravings or plates, but the 17 
Geo. 3. was a remedial statute, and ought to be 
construed so as to advance the remedy ; and if 
so, then the unlawful taking of piints from plates 
lawfully engraven must be considered as coming 
under the provisions of that act. This practice 
of taking prints from the plates without the 
consent of the proprietors, and publishing them, 
or selling them, or exposing ihcm to sale, was 
extremely injurious to the proprietors; for it 
diminished the value of their property in the 
market ; more particularly, as the impressions so 
taken were the first and best impressions, and 
it was the object of the act to protect proprietors 
from the consequences of the practice. Then, 
as to the assignees, they knew perfectly well how 
these prints had beeu obtained, and yet they 
publisheil and exposed them to sale; and thus 
they made themselves liable under the act, 
whether any of the prints were sold or not. 

Lord Tenterden C. J., said, if the act of the 
17 Geo.J. c. 57. had stood alone^ be admitted 
that there would have been strong grounds for 
contending that this case came under the pro- 
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visiona oF that statute. But looking at the 
8 Geo. 2. c. 1.7.,' and the 7 Geo. 3. c. 38. tn part 
materia f with' the present, he wqs satiitfiecl that 
the remedy was confined to the pirating of the 
original plntes, and selling prints taken from 
plates so pirated from the orighials. The words 
of the statute of the 8 Geo. 3. c. 13. were, " that 
esery person who shall invent ati(f design, en- 
grave, etch, or work in mezxotmto or chiaro 09^ 
curOf or from his own works and inventions 
shall cause to be designed and engraved, etched 
or worked in niezzoiinto or Maro oscttro, any his- 
torical or other print or prints, shall have the 
sole right and liberty of printing and reprinting 
the same for the term of fourteen years, which 
shall be truly engraved with the name of the 
proprietor on each plate, and printed in every 
such print or prints, and that if any printscller 
or other person whatsoever within the time 
limited by this act, shall engrave, etch, or work 
as aforesiiid, or in any other manlier copy and 
sell, or cause to be engraved, etched, or copied 
and sold, without the consent of the proprietor 
or proprietors thereof, such persons shall for- 
feit the plates and prints to the proprietors, and 
be subject to a penalty of five shillings for every 
print so cntrraved, copied, or sold or ezposea 
for sale. The act of the 7 Geo. 3 merely ex- 
tended the provisions of the former to difierent 
descriptions of prints. Then came the act of 
the 1 7 Geo. 5. c. 57., and by that statute it was 
enacted that " if any engraver, etcher or print- 
seller, or other person, shall engrave, etch, or 
work, or cause or procure to be engraved, 
etched, 6r worked in mexzotiulo or chiaro oscurOf 
or otherwise, or in any other manner copy, iii 
the whole or in part, by varying, adding to, or 
diminishing from the main design, or shall print, 
reprint, or import for sale, or cau»e or procure 
to be printed or reprinted or imported for sale, 
or shall publish, sell, or otherwise dispose of, or 
cause or procure to be published, &c. any copy 
or copies of any historical print or prints, or any 
print or prints of any portrait, conversation, 
landscape, or architecture, map, chart, or plan, 
or any other print or prints whatsoever which 
hath or have been or shall be eneraved, etched, 
drawn, or designed in any part of Great Britain, 
without the express consent of the proprietor or 
proprietors thereof in writing, then every such 
proprietor shall or may, in a special action on 
the case, recover damages and may have double 
costs.'* Now, looking at the whole of these acts 
together, he was of opinion that the act of the 
1 7 Geo, 3. applied only in cases which came 
under the t^o previous acts, and that its object 
was to give the proprietors of engraved plates 
ao additional remedy against those who pirated 
them, by tnis special action on the case with 
double costs. In the present instance the prints 
were taken from plates engraved for the plain- 
tiff himself, and therefore there was no unlawful 
engraving nor pirating of plates without the 
owner's consent, and that beinp the case, the 
btatute did not apply. The taking of prints in 
that way, and pubhshing or selling, was no doubt 
very injurious to the proprietors, since the im- 
pressions so taken were the best, and must 
diminibh the value of the owner's property, and 
it was a fraud at comnion law, and no act was 



wanted to repress the practice. As to the 
assignees, they were no parties to the taking 
these impressions from the plate, and trover 
could not be maintained against them, unless the 
property in the prints had been in the plaintiffl 
Here the only remedy he had was to recover 
damages ngainst Heath. 

Littledale J. said the statute appeared to apply - 
only to impressions taken from pirated plates, 
which these were not. If it were otherwise, 
printsellers, who purchased prints for sale, could 
not carry on their trade with safety. 

TatintoH J. and PtUteson J. were of the same 
opinion. 

Rule absolute for setting aside the verdict as 
to the assignees, and for entering it against 
Heath on the first count only, —^Murray v. 
Heath and others, H. T. 1831. K. B. 



MANDAMUS. — INSFF.CTION OF COAFORATION 

■ BOOKS. 

A rule nisi hnd been obtained why a manda^ 
raus should not issue directed to the Master and • 
Wardens of the Merchant Taylors' Company of 
London, commanding them to allow the appli- 
cants for the rule, as liverymen of the company, 
to inspect all books and papers, records ana mu* > 
nimentSy of the corporation. 

After cause had been shown. 

Lord Tenterdcn said, that ever since he had a 
seat iii the court, he had always'understood that> 
his jurisdiction was limited by the practice ; ami : 
he nad always been anxious not to assume a 
power for which he had not precedent or author . 
rity. It was for that reason, that when hat 
found that an application had been made on spe^ • 
culative grounds for a rule for a mandamus to 
inspect all books, papers, records and muniments, 
of a corporation, ne had enquired whether there . 
was any instance where such an application had - 
been successful, in order that he might be assured ' 
as to the extent of his power. His impression 
had always .beer, that a mandamus coula not be 
granted, except for some specific object and pur* ; 
pose. Some cases had been cited, but it had * 
been admitted that there was Uo authority pre- 
ci%ely in point, or which went to the full length 
of the present case. Observations, it was said, 
had also been made on general words imputed : 
to the judges in these cases; but such-oberv-- 
ations must always be understood with reference- 
to the subject matter under consideration at the 
time. The first was the case in Strange; and 
there the Court was reported to have said, that 
a mandamus might be granted to an individual to 
inspect the books of a company as to a parti« 
cular matter which concerned himself; but it 
was confined to that particular matter, which 
in that instance was the admissions of niem- 
l)ers; and, in reality, there was a dispute on' 
the point, and a proceeding depending. .The 
rule then was, to limit the exercise of the power . 
to cases where there was a particular specific, 
object in view; such as, for instance, wnere.a 
proceeding was depending respecting a particular 
office; but it was always limited to a particular 
subject. In the case of the King v. Tower,* 

• * 4 NT. & S. 169. Rexy, Lucas, 10 East, S35. 
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there win no proeeedtog dqiending in a court of 
jufltioe, bat there was a dispute between the lord 
of a manor and hb tenant on a specific subject, 
▼iz^ the right to the underwood. There, a 
mandamus was granted to inspect the roll, not 

Snerallv, but in as far as the tenant's right to 
e underwood was concerned. There were 
cases in which copyholders had been held en- 
titled to an insp^on of the rolls, where 
no suit was depending that was in question re- 
latine to customs, and the line of descent ; and 
mandamuses had been granted for inspection of 
the rolls so fiir as the applicants were concerned : 
But no case or authonty had gone fnrther. Ap- 
plioMions for general inspection on speculative 
grounds had always been refused, and there was 
no instance in which the court had interposed 
by mandamus in such a case as this, where the 
application was generally to inspect otf books 
and papers. But it was said, that the Master 
and Wardens held considerable fiinds as trustees 
for the corporation. Be it so : but this was not 
the court to compd a trustee to account to his 
cnlvi qme tnui. It was said that improper and 
exorbitant fees were charged on the admissions 
of lirerymen. If so^ an application n^ght be 
made for admission on the payment of reasonable 
fees, and if that application should be reiected, 
then a case of particular grievance would arise, 
on which there might be an application for a 
mandamus. He did not say what would be done 
upon it, but at least a ground would be laid for 
a rule to show cause, and the mandamus might 
issue, unless good cause was shown to the con- 
tmy. Then it had been said, that the livenr- 
men took an oath to observe the rules and ordi- 
nances of the corporation, and that in order to 
be able to obey them, it was necessary that they 
should see them. But there, again, if a person 
found himself particularly aggrieved, he might 
a|mly for a mandamus, and it might be granted, 
umess good cause was shown to the contrary. 
Ne ground had been laid for a mandamus to 
allow a member to inspect generally all the books 
and papers of a corporation. It had never been 
tiie practice to listen to such applications; and 
if a contrary practice was to prevail, it would be 
attended with great and unnecessary inconve- 
nience and expense to the parties. He was, 
therefore, of opinion that the rule should be dis« 
charged.^Rule discharged. Exparte Nornum^ 
FrmUu^andUken. H.T. 1831. K.B. 

PRBROGATIVE COURT. 
ADMINISTRATION. 

Sir J, Nkhol took occasion to make some 
observations upon the practice of granting admi* 
nistrations in common form, and upon the regu- 
lations which had been made by tnis court for 
preventing fraud in such cases. He observed, 
that it had been a matter of complaint by the 
Bank, the South Sea House, and other public 
bodies, as well as by individuals, that so far from 
any impediments bising oflfered to the grant of 
such aoministrations too great facilities were af- 
forded; and in another place, where witnesses 
had been examined on oath, one of them a pro- 
fessional person of experience had stated, that if 
any difficulties arose in the granting of admini- 



ftratioos in oonmon form, it was trom die 
fiwility with which they were obtained, wfaidi 
aflbrded opportunity for fraud. The wiloew 
reoommenued more caution; the adniaistradon 
should not be eranted upon mere aHflgatton ; 
that some proorshonid be required of the death 
of the party, a certificate of burial, and proof 
that the applicant was next of kin. Cbosideriag, 
however, tiiat there was not one caie of framl 
out of perhaps five thousand, it was not esjpt- 
dient to sutgeet parties to such incooveoience; 
yet the court was always ready to adopt any 
course, which, at the same time that it did not 
produce too great ineonvenienee, might add to 
the security of the probate. He should dlreet, 
that in future the date of the party's death should 
be inserted in the margin, and on the back of the 
probate or administration; and be impressed 
upon the registrars, the derk of seats, and prsc- 
titioners, the dutv of exercising vig^nce where 
applications of this nature were made. Csses 
had reoentiy arisen, which had more particdsriy 
called for these remarks. An Mplication hsd 
been made on behalf of William Darling, rmre- 
senting himself as one of the children <k E(i»- 
beth Darling, widow, who died at ftrnkshead io 
Durham, in March, 1819, intestate. The pro- 
petty was sworn to be between 450^. and 600^ 
This seemed to be the sort of case in winch 
some explanation should be given why admini. 
stratioa bad been so long delayed, and the nfft^ 
trar had accordingly verv properly called for it 
There was no reason to doubt that this was a&ir 
case; yet when it was pretty well known thst 
letters were circulated all over the kingdoin in 
consequence of the publication of theundaimed 
dividends, this might have been a ease of a dif- 
ferent description. When the solidtor (a re- 
spectable house) was applied to, however, be 
had sent a letter to theoroctor, which if he bsd 
been acquainted with the rules of practice in 
this court, and the reasons for them, he wodd not 
have sent, but would have been the first to ap- 
prove of the regulations. The letter stated (tat 
the client of the writer had been prejudiced by 
the unwarrantable delay (though the applicatioB 
had been made the same day) in this court; thst 
the writer could not take upon himsdf to sifig> 
motives for the delay, or to examine'his dieot 
upon the subject ; that the statute of administra- 
tions required the Ecdesiastical Court to great 
administration without such enquuy; that hit 
client had come up three hundred miles for the 
purpose of obtaining this administration, and the 
writer required that application should be made 
to this court, and if it refused an admlnistrattoo 
he (the writer) declared he should apply to the 
Court of Kin^B Bench for a mandamus. Now 
he (Sir J, l^ichoU) should not shrink firom domg 
what he conceived to be his duty by the threst 
of a mandamus ; and he was convinced, that the 
Court of King's Bench would not onlv refuse s 
mandamus, but highly approve of the coorae 
which this court had taken to prevent improper 
grants of adminbtration. The reason now ss- 
signed for the delay was, that the dieceased hsd 
no property but a reversbn of a sum in the 
funds, and that the party in possession of tb^t 
sum had but just died. This reason was satis- 
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Iketoiy ; but as the pef^cm who alleged it waa 
not known some enquiry must be made to au« 
thenticate it. 

/• ihe goods of EUsuMk Darling, deceased. 

ESSEX SmiNG ASSIZEa 



ATTOBNBT. — client's PRIVILEGED 
COMMUNICATION. 

In an action of ejectment, the attorney for the 
plaintiff being called by the plainUil^ was on cross 
examination asked by 

PUat, whether a certMn deed of conveyance^ 
belonging to the lessor of the plaintiff was in his 
possession ? 

The witness refused to answer the question, on 
the ground that he was not obliged to state any 
thing affecting his client, which he knew merely 
from his cKent. 

PktU submitted, that the witness must answer 
the question, as this case was different from one 
in which an attorney was called upon to state 
some fact, which he had learned from his client 
by means of a confidential communication with 
him, or to produce the title deeds of his client. 
It was merely enquired here, whether a certain 
deed of the client was in possession of the 
attorney. 

Dombng^ for the plainti^ contended that the 
witness was not bound to answer the question. 
The answer in the negative or the affirmative 
might be exceedingly important to the lessor of 
the plaintiff. This might be a mere fishing ques- 
tion, to learn with certainty whether a particular 
deed was or was not in the possession of the 
witness, in order to carry on further proceedings 
at law or in equity. The aq)abi]ity which the 
witness might possess of answering the (juestion, 
was derived from his connection with his client, 
and therefore must be viewed as privileged. 

Crarrow B. thought that tbe question came 
within the rule as to-priviJeged communicadons 
between attorney and client, and therefore, if 
the witness declined answering^, he could not say 
that he was obliged so to do. Doe d. Cook v, 
Barrett, 



EJECTMENT. 

In .an action of ejectment where a verdict 
had been given for the plaintiff 

DowUmg applied to Garrow B., who tried the 
cause, for his certificate under the 11 Geo. 4. 
and 1 Wil. 4. c 70. } 38., to enable the plaintiff^ 
to obtain a writ of possession immediately. The 
words of the statute are, '* when a verdict shall 
be ^ven for the phuntiff, or the plaintiff shall be 
nonsuited for want of the defendant's appear- 
ance to confess lease, entrv, or ouster, it shall 
be lawfiil for the Jud^e, before whom the cause 
shall be tried, to certify his opinion on the back 
of the record, that a writ of possession may be 
issued forthwith." 

Piatt told the court that he should move in 
the next term for a new trial, on the ground of 
certain evidence having been admitted, which 
was not receivable in point of law. 

Garrow B. smd, that under these circum- 
stances he should refuse to cerdfy. — Doe d* 
Cook v. Barrett. 



MrNOR CORRESPONDENCE. 



TERMS AND aETURNS OF WRITS* 

One of your correspondents, signing himself 
<^ T.," in a.letter inserted in your journal on the 
5th of February, remarks (and as I think very 
correctly), that the note in p. I Vs., on « Terms 
and Returns of Writs," is in error in stating 
that the prolongation of Easter term, in the 
event of Easter falling during the term, is re- 
pealed. And you, Mr. Editor, subjoin a note to 
** T.'s" letter, stating, that •* as the days begin- 
ning on Good Friday and ending with Easter 
Tuesday, are to be deemed part of the term. 
1 W.4. C.3. §3.; and Off term is limited to acer- 
iain number of days, it must surely follow that 
the contingent prolongation is at an end." 

Now, I should be gUd to know where you 
find that the term is limited to a certain number, 
of days. Surely, in neither of the acts 1 W. 4. 
c. 70. 6 3. 

While on tlie subject of these acts, let me ask 
vour correspondents what, under tbe new acts, 
IS to be done when (as must frequently occur^ 
any one of the terms shall commence on a Sun- 
day ? Their ending on a Sunday is provided 
against by § 3. of l W. 4. c. 3. 

S. ff • 



ANSWERS TO QUERISS. 

1st. A. can prove upon the bond under 
the commission against C., as a voluntary bend 
given for no valuable consideratbn (as this may 
be considered) may be proved, so that payment 
of it be postponed dll all the other debts are 
satisfied, and then it maybe paid out of the sur- 
plus.'' See Eden's Bankrupt Law, 181.; and 
Gardner^s assignees v. Sltianer^ 2 Sch. & Ld. 238. 
The reason why payment is postponed is, ihere 
being the want of a valuable eonuderation. 

2d. It has been decided, that an infant who is 
a partner in trade, and holds himself out to the 
world as an adult, apd tat juris, is liable to the 
bankrupt laws. 16 Ves. 265. 

3d. I should think B. cannot compel .\. to 
pay off the mortgage before he has given six 
months* notice, and which must expire at the end 
of the twelve months. T. E. 



In answer to the second query in Number 
XX(. p. 335., I b^ to refer to Exparte 
Sudebotham, 1 Atkins, 146., wftere it was held, 
that an infant could not be made a bankrupt; 
but it would seem, that if an infant has traded 
for some considerable time,and held himself forth 
as an adult, a commission of bankrupt against 
him would be sustainable* See Exparte WaU 

son, 1 6 Ves. 265. A. F. G. 

* ■ ■ ■ 

QUERY. 

Under the 9th section of 7 & 8 Geo, 4. 
cap. 71. is an attorney exempt from the whole 
act ; that is to say, can he hold to bml for 10/. 
and upwards, as he could under the 12 Geo. 1. 
cap. 29* 
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(Iwtrdi^/is of (he Poor.^^ ^tiscellunea. 



POOR LAWS. 

BARRISTERS AND ATTORNKYS. 

A Bill, *^ for the better management of 
the, Poor in the several parishes and ham- 
lets of the city of Norwich, and county of 
the same city," was lately presented to the 
House 6f Commons and has been printed* 
The principal object appears to be, to get 
rid of the corporation guardians. * ♦ * ♦ ♦ 
The disfranchising principles of the bill 
however, do not stop there : amongst the 
persons who are not to be eligible to the 
office of Guardian are the mayor, recorder, 
steward, justices of the peace, sheriffs, al- 
dermen, the several officers of the corpo- 
ration, and practising barristers^ attorneys^ 
and solicitors ! ! Now the gentlemen of 
the legal profession generally live in good 
houses and are large payers to the rates ; 
and what in the name of wonder has the 
whole body done that they may not be 
trusted to act in the guardianship of the 
poor? — Norfolk ChronicUy March 26. 



MISCELLANEA. 



SERJEANTS AT LAW IN THE 15TH CENTURY. 

Sir John Fortescue has declared that the de- 
gree of Serjeant at law is as honourable as that 
of doctor in the universities. And, in truth, the 
A^ffe& of Serjeant at law was considered in a 
very respectable light : none could be a judge in 
the King's Bench or Common Pleas, but one 
who had been first a Serjeant; nor was a person 
to be called to the d^ee of Serjeant, till he 
had been in the general study of the law above 
mentioned at least for sixteen years, which pro- 
bably meant from his first entrance at an inn of 
chancery. But, then, it so hap^iened that the 
expense attending a call of serjeants, was, at 
this time, very great — in general about seven or 
eight were called at a time ; and, on that occa- 
sion, there were revels and feastings for seven 
days together, as at a coronation. The expense 
each Serjeant was at seldom fell short ot two 
hundred and sixty pounds, out of which one- 
sixth was actually expended on rines. It cost 
Sir John Fortescue, himself, 50/. in nogs. 

In consequence of this great expense, learned 
apprentices, as rising lawyers were then termed, 
were not always ambitious of the state and de- 
gree of a Serjeant ; but, on the contrary, when 
called thereto, tried all ways to avoid it. Instan- 
ces of this sort occurred, in which the office was 
shunned and endeavoured to be escaped by all 
the means in the power of the persons who had 
been called to this honour by the king's writ. 



Having in vain trTed to evade the direction of the 
writ, the persons mimed in it, upon the return 
thereof in chancery, m.lde an absolute refijsaL 
Upon this they were called before the parlia- 
ment, that was then sitting, and there charged 
to take upon them the «tate and degree of Ser- 
jeant, to which, per force, they consented. 



STUDENTS IN THE FIFTEENTH CBNTUKT. 

Fortescue mentions it as a peculiar honour to 
the legal profession, the number of students who 
fi'equented the inns of court and chancery ; and 
also, speaks of the high character of the students 
themselves. A famous statute, however, of the 
3S Henry 6., gives a better notion of the efiect of 
this numerous assemblage of legal u|Hrants. 
This act restricts the number of attorneys, who, 
for the most part, were derived from far other 
than ** noble stocks," and could claim little 
credit for having ** a special regard to thdr no- 
bility, and the preservation of their honour and 
fiime." Indeed, as stated by Sir Matthew Hale, 
the practice of the common law bad declined 
in excellence since the reign of Edward L 



THE nXCgi IN BNOLANO. 

Though the legality of the torture at any 
time in England is strictly denied by Fortescue ; 
yet only a few years before his time the cele- 
brated rack, still to be'^seen in the Tower, called 
the Duke of Exeter's daughter, had been intro- 
duced by that nobleman when high constable. 
These torments, whether legal or illegal, were 
inflicted upon the sulferer with perfect impunit)*; 
and nearly for two centuries alter this period we 
meet with occasional examples of torture in va- 
rious modes of application. During the whole 
reign of James I., an officer existed called the 
nuster of the rack. 



' EXCELLENCE OF CAPITAL PCNISHICSNT. 

Fortescue boasts that more men were hanged 
in a year for robber}' and manslaughter than in 
seven years in France for the same crimes. In 
Scotland, also, says the same juridical authority, 
^ there was hardly a man hanged for robbery 
once in seven years;" but in England, ^ if a man 
be very poor, and see another very rich, whom 
he may despoil by force, he will not fail to do 
so." 



LORD CLONMXL. 

The late Lord Clonmel, who never thought 
df demanding more than a shilling for an> i^ 
davit, used to be well satisfied provided it was a 
good one. In his time the Birmingham shillings 
were current, and he used the following extra- 
ordinary precaution to avoid being impoi^ upon 
by taking a bad one: — ** You shall true answer 
make to such questions as shall Mfc demanded of 
you touching this affidavit, so help you God, 
Is this a good shilling? Are the contents of this 
affidavit true? Is mis your name and band- 
writing?^ 
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LAW REFORM IN AMERICA. 

RBAL PROPERTY. — B8TATB8-TAIL. ^ MORT- 
OAGB8. — J0INT-TBNANT8. — TRU8TBBS. ^- 
DB8CBNT. — DEBTS. — SLAVE RT. 

We have been long desirous of lajring 
before our readers some accouot of the 
progress of law reform in America^ and had 
enoeavoured to collect some materials for 
that purpose^ when our attention was called 
to an able article in the last. Number of the 
Foreign Quarterly Review, on the United 
States. The portion relating to the title of 
this article we shall gladly extract, as it ap- 
pears to us highly interesting. We beg to 
say, however, tmit we do not admit all the 
<< grievances " of which the writer com- 
pliuna as existing in our laws ; and that he 
IB better acquainted with the reforms ef- 
fected in America, than with the actual 
Btate of the law in this country. 

*! In conformity with that apathetic spirit with 
which Englishmen, we know not why, have re- 
flirded every thing relating to the United States, 
Rttle is known among us of the numerous ame- 
lioraftaohs of our law which have been carried 
into effect (yy the Americans. Perhaps it may be 
littie flattering to our pride to see our ancient co- 
lonists so much in aavance of ourselves in the 
application of the principles of jurisprudence to 
practice. Some there are, doubtless, among us, 
who imagine that little is to be gained in any 
point of view by an acquaintance with the legal 
system of America; but whether pride or igno« 
ranee is the cause of this difierence, we admit 
that, considering the source from whence it has 
sprung, a system cannot be undeserving of our 
attention to which M. Comt^ one of the most^ 
celebrated French political writers of the day, 
and who at least mav be taken as an im|>artial 
witness, has applied the following brilliant 
enlogv: — 

^ "Nos th^ries les plus brillants sont, sous 
le rapport des institutions, de beaucoup en 
arri^re des pratiques Am^caines; les legislateurs 
de I'Anienque out ex4cut6 sans violence et 
prasque sans efforts, ce que les philosophes an- 
ciens ou modemes n'auraient pas os^ concevoir.' 

** Though in the charters wnich were granted 
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to the ori^nol colonisU, the feudal rights of the 
sovereign in the^ soil were formally recognised, 
yet even then for all purposes of enjoyment and 
alienation, the lands were really allodial. By a 
statute passed by the legislatures of New York, 
Massachusetts, since the establishment of their 
independence, this allodial title of the proprietor 
in his lands has been placed beyond all doubt, 
and thus those numerous sources of litigation 
which proceed from our absurd adherence to the 
forms required by the obligation of military 
fealty, are amongst our ancient colonists en- 
tirely removed ; for though laws distinctly recog- 
nising this principle have not (as far as we are 
aware) been passed in all other states, yet for all 
practical purposes the allodial right of the landed 
proprietor is formally established. The grievances 
resulting from our system of copyholds and ma* 
norial services, from uses and trusts, from the 
incapacity of married women to convey, from 
^the necessity which exists with u^of naming tho 
heirs of the alienee in all alienations in perpe- 
tuity, and from the cumbrous machinery of fines 
and recoveries, are in America either consider- 
ably ameliorated or entirely removed. The 
state of the law respecting estates tail may be 
seen from the following extract from Mr. Du* 
ponceau's * Dissertation on the Jurisdiction of 
the Courts of the United Sutes * Quoted by 
Mr. Parke. 

" ' 0/ estates tail in the several states of the 
union. In four states these estates were never 
known to have been in existence, viz. : Vermont, 
Illinois, Indiana, and Louisiana. In one, vis. 
South Carolina, the statute de donis never was 
in force, but fees conditional at common law pre- 
vaiL In twelve they have been abolished, or 
converted by statutes into fee simple absolute, 
viz. New York, Ohio, Virginia, North Carolina, 
Georgia, Missouri, Tenessee, Kentucky, Con- 
necticut, Alabama, Mississippi, and New Jersey ; 
but in the last four a speaes of estate tail still 
exists, beina for the life of one donee, or a suc- 
cession of donees there living. In six they may 
be barred by deed, acknowledged before a court 
or some nu^trates, viz. Rhode Island, Maine, 
Pennsylvania, Massachusetts, Maryland, and De- 
laware; but in, the last four they may also be 
bahned by fine and common recovery. And in 
one onlj^ do they exist as in England, viz. New 
Hampshire.' 

*' All the iroprovefnents that Mr. Brougham 
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desired respecting the conveyances of estates | 
held by married women in. their own right, at in 
which they would be dowablc have been ef- 
fected.* The absurd doctrine of tacking, by 
which a second mortgagee, if he was ignorant of 
the prior charge when he advanced his money, 
may, with uk, by getting an assignment of any 
legal interest anterior to the first mortgage, take 
precedence of the first mortgage?, has been ut- 
terly exploded, and the simple rule of ' qui 
prior est tempore, fortior est jure,' is every where 
observed. 

•* The absurd rule of pur law, by which, if 
ftn estate is given to a plurality of persons, with- 
out adding any explanatoir words they become 
joint tenants of the lands, has been remedied in 
the United States by the obvious plan of re- 
versing the rule ; as in nearly every case the in- 
terest of the parties requires that they should 
have a tenancy in common, and not a joint 
tenancy. 

** In New York and Delaware estates con- 
veyed to executors and trustees are exempted 
from the rule of construction introduced by sta- 
tute. The proprietv of this exception is obvious. 
The actual law of New York and Delaware, both 
with regard to the general principle, and the 
exceptions, coincides exactly with the provision 

aosed by Mr. Humphreys, who savs, * where 
is alienated to two or more jointly, whether 
with or without distinction of shares and inte- 
rests, or in whatever terms, the share of each of 
them, upon his death, shall pass to his real re- 
presentatives, and not to any survivinof proprietor 
unless an express right of survivorship be given, 
or in the case of active tnistees.'t 

" The custom of primogeniture so.firmly rooted 
in the English system, would, of course cause 
the American law of descent to be in a great 
measure inapplicable to England ; still, however, 
the Americans have introduced several improve- 
ments in the law of descent not touching upon 
this point, which might be advantageously 
transplanted to this side the Atlantic. .The En- 
glish law by whicli a parent cannot succeed to a 
son's estate, and which requires a collateral heir 
to be of the whole blood of the ancestor dying 
seised, a law which Mr. Humphreys justly stig- 
matises as ' repugnant to ever^ principle of pro- 
pcrty, and to the moral feelings of mankind,' has 
been abrogated in all the states. Blackstone's 
seventh causes of descent, by which kindred 
derived from the blood of the male ancestors 
however remote, are admitted before those from 
the blood of the female, however near, which 
Mr. Parke properly characterises as violating 
the feelings of nature, is observedin very few dis- 
tricts of the Union. There is no uniformity, 
however, in the several states in the laws relating 
to this subject. In Georgia, a preference is given 
to the brothers ami sisters of the half blood in 
the paternal line, while in Pennsylvania the in- 
heritance is divided among the next of kin of 
equal degree to the intestate. 

*' Thevery obvious improvement in the English 
law, recommended by Mr. l^Iumphreys, which 



* Parke's Introduction, p. 77. 
f Parke's Introduction, p. 7*. 



should render the real as well as personal csCaC 
of the deceased liable for bis simple contract 
debts has been carried into effect in niost of the 
States. Also during the life of the debtor, his 
real estate is liable tor the payment of his debts, 
except in the State of Virginia, which all tra- 
vellers concur in describing as the most aristo- 
cratic part of the Union, and of which it appears 
the large landed proprietors have felt that re- 
luctance, which Mr. Humphreys antidpatcs 
would be felt by ours, at a proposal of subject- 
ing their real estates to the payment of their 
debts of every description. 

" M. Levasseur was much struck, and well he 
might be, at the absurd law in the state of New 
York, which incapacitates a person from sitting 
on the bench, when he has attained the age of 
sixty years: an absurdity. which could not be 
more glaringly exposed, than by the fact of the 
appointment of Mr. Rent as a commissioner to 
revise the law of the state, after he was superan- 
nuated as a judge. This gentleman, whose learn- 
ing and abihties justly entitle him to the appel- 
lation of the Blackstone of America is, the au- 
thor of ^ Commentaries on the American Law," 
which, like the commentaries of our celebrated 
English judge, were originally delivered in the 
form of lectures at Colombia Collcse. They 
contain a full and luminous account <m the l^al 
institutions of the republic, and though not quite 
completed, are considered, we believe, through- 
out the states, as the standard work on American 
jurispnidence. 

'' It is an anomalous circumstance, that in the 
land which we are accustomed to consider as 
the model of simplicity and uprightness, the 
practice of gambling in lotteries, and places de- 
voted to this pnroose, which has been some 
time forbidden in England, and now appears on 
the point of roeetinf a similu* fate in France, 
should be sanctioned by legislative authority in 
the United States. In New York several lottery 
offices exist with the connivance of the govern- 
ment : the legislature, it is true, has fori>iddcn 
the establishment of new ones, but, with what 
we cannot consider as a culpable weakness, it 
has refused to withdraw its protection from the 
old ones, on the plea that they exist in*virtue of 
privileges anterior to the constitution ; the city 
IS consequently exposed, in the words of M. Le- 
vasseur, '^ to a scouige more terrible than drunk- 
enness or prostitution, which extends its ravages 
through tne city of New York, and daily taints 
the public morab."^ New Orleans also con- 
tains numerous gambling establishments, to 
which licences are granted by the government in 
the same way as at^aris. 

" Slavery, and the laws relating to the free per- 
sons of colour, form a foul spot in the picture 
of the' American Union. On tnissul^iect we are 
persuaded there is little accurate knowledge 
in England. The travellers of our nation who 
have visited the slave-holding states, have, as far 
as our observation goes, been either penoas 
whose morbid horror of slavery has prevented 
them from taking a sufficiently close view of its 
state, or whose unfounded prgudices against the 

X La Fayette in America, vol. i. p. 124. 
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whole of the American nation, have utterly dis- 
•qiialifietl them from judging impartially on any 
aubject relating to that great republic. For 
this reason we shall abstain, in the following ob- 
servations, from quoting the work of any English- 
man, and should have done so even though we 
had not been warned of its danger by the sweep- 
ing denunciation of M. Murat, who declares 
that on the subject of slavery, there is not a 
single page in any English traveller, that has 
been dictated by common sense.* M. Murat 
himself, however, is chargeable with entertain- 
ing prejudices against the English government 
on the subject of slavery, not le^s unfounded 
than those which he ascribes to our country- 
men, when he accuses it of employing writers to 
exaggerate the evils of American slavery, with 
the view of discouraging emigration to the 
United States. This is a mistake into which, 
to say nothine of its intrinsic improbability, he 
could hardly have fallen, had he been aware of 
the evils which the excess of population is now 
Inflicting on England. 

" In thirteen out of twenty-four states slavery 
has been abolished by law; m the eleven others 
it exists with full vigour, though variously mo- 
dified according to the genius and dbaracter of 
the several governments. Much more inquiet* 
ude is felt with respect to the free blacks than 
the slaves; for there, as every where else, the 
whites have an unconquerable aversion to any 
connection or intercourse with persons of co- 
lour: and this^uts a complete check to an 
amalgamation ot the two races. Discontent is 
not unfrequently excited amongst the slaves by 
the sight of their free brethren, who usuailv live 
in a state of complete idleness. By a law lately 
passed in the state of South Carolina, every tra- 
veller who enters that province with a black 
servant, is deprived of him on the frontiers, 
where he is imprisoned, and only returned to his 
master when ne is about to leave the state. 
The reason given for the enactment of this law, 
is the fear that tumults may be excited amongst 
the slaves by free black strangers, who never 
fail to talk to them of liberty .f A negro when 
free or enslaved, cannot travel without a pass- 
port, and every white has a right to detain him 
m prison:^, if he is not able to prove his free- 
dom. The desire of some states to rid them- 
selves of the free blacks, has Induced them to 
impose a heavy capitation tax on these unfortu- 
nate persons, and even to authorise their sale 
if they cannot pay it.$ This appears to be a 
most impolitic measure, as without diilainishing 
their numbers in the union, it may only serve to 
increase the dislike between the two races ; and 
in case of an insurrection the contest between them 
would be maintained with a more determined 
bate and ferocity. In most of the states they 
may be sold to pay the debts of their masters, 
contracted before emancipation, and even the 
expenses of their imprisonment, if they should be 
detained while travelling, for not having certifi- 
cates of their liberty .|| In thirteen of the states 
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the constitution expressly forbids them t6 vote; 
and in all otherv, except Pennsylvania and New 
York, they arc deprived of this privilege by spe- 
cial laws. Some of the southern states have 
forbidden free negroes to enter their dominions 
under severe penalties, a law which, equally with 
those above mentioned, has given rise to long 
discussions as to its constitutional character. 
The constitution of the United States declares, 
that ^ the citizens of each state shall be entitled 
to all privil^es and immunities of citizens in the 
several states.' But a free negro of New York 
is a citizen of that state : now we have just 
seen that so far from enjoying the privilege of a 
citizen in some of the southern states, hc'is even 
forbidden to enter them — a plain violation of 
the constitution. In some parts slaves are 
only allowed to be emancipated, on the under- 
standing that they shall quit the state immedi- 
ately on obtaining their freedom. 

*' On the admission of Missouri into the 
union in 1821, an article of its constitution, 
which forbids the entry of free persons of co- 
lour into the legislature, gave rise to long and 
violent discussions. The article was, however, 
at leneth admitted, on the understanding that it 
should not apply to any citizen of another state 
— a result which only serves to perplex the 

3i»estion in a greater degree than before. The 
ebate on the admission of this state, commonly 
called the *■ Missouri question,' violently agitated 
the union, and gives reason to fear that at some 
future period it may be the cause of its dbsolu- 
tion." T 



THE UNIVERSITY OF LONDON — 
LAW CLASS. 

LBCTURBfl OF MR. THEOBALD ON THE LAW OV 
PRINCIPAL AND SURETY. 

No. III. 

Of the Extent and the Construction of the 
Contract of Surety. 

The same rules of interpretation and con- 
struction which apply to other kinds of 
contracts apply to the contract of surety. 
In cases of doubtful construction, the mean- 
ing may sometimes be ascertained from 
a consideration of the nature of the con- 
tract. Suppose, for example, a person to 
become a surety for the fidelity of a public ^ 
officer, whose appointment at first is for a 
limited period only; at the end of which 
period a new appointment is necessary, if 
the employment continues. The officer is 
newly appointed, and again and again re- ap- 
pointed; and during the period of one of 
these subsequent appointments, he commits 
a breach of duty, for which indemnity is 
claimed of his surety. The surety's en- 
gagement, entered into upon the first 
appointment, is expressed in terms which 
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are sufficiently general to import an obli- 
gation for an indefinite period ; but the 
surety contests the demand, and the inter- 
pretation being doubtful, ** Would it be con- 
sistent, witli the nature of the contract to 
hold the surety obliged for an unlimited 
period? It has been deduced from the defi- 
nition or nature of the contract of surety, 
that the surety cannot be obliged to a greater 
extent than the principal ; and, therefore, 
as the officer, at the time the surety's en- 
gagement was made, was obliged for only 
a limited period, that is, for the period of 
his appointment, the surety also was obliged 
only for the same period, and the demand 
in dispute having accrued at a subsequent 
perioa cannot be supported.'* 

The lecturer adverted to the subject of 
technical rules of interpretation ; the appli- 
cation of which, he observed, would be un- 
certaioy unless the person using them have 
on all occasions a clear perception of their 
reason ; and he proceeded to prove, that the 
rule so often referred to, that tlie generality 
of a condition or covenant is restrained by 
the recital, derives its force from the suppo- 
sition of the recital being a precise and 
adequate expression of the intention of the 
parties ; where, therefore, the recital is ma- 
nifestly <lefectivc in that point of view, the 
rule stated is either wholly or partially 
inoperative. For instance, where, as in 
Sansom v. Bell^y the recital mentions 
some only of the subjects mentioned in the 
condition, the recital may be assumed to be 
defective as a statement of the intention of 
the parties, and it will restrain the gene- 
rality of the condition only in respect of 
the subjects mentioned in it. 

From the above preliminary topics, Mr. 
Theobald proceeded to a review of ca^es ; 
observing, that until the decisions of the 
courts are codified, or the general rules and 
principles fairly deducible from them are 
collected, and made authoritative by the 
legislature, tuition in cases is the only 
mode in which instruction in the law can 
be given. 

from the cases of Arlington v. Merricket^ 
and The Liverpool Waterworks Conqtany v. 
Harpleyy^ and others which are similar, 
Mr. Theobald inferred the rule, That 
where the engagement of a surety related 
to a particular office to which his principal 
is appointed, the surety's obligation does 
not extend in point of time beyond the 
duration of the appointment. In the first 
case the bond in suit recited, that the plain- 

* 2 Camp. N. P. C. *> 3 Saund. R. 403. 
« C East, 507. 



tiff had appointed one Jenkins to be his 
deputy postmaster for a certain stage^^ 
the term of six months, and that the defend- 
ant was his surety ; and the condition was 
that Jenkins should during all the time he 
continued deputy faithfully execute his 
duties. Jenkins continued deputy after 
the expiration of the six months ; but the 
court held that the defendant's obligation 
extended to that period only. 

Where also a bond was taken with a 
surety for the fidelity of a person as collector 
of a church rate, and the coUectorship 
was not recited to be an annual office, tlie 
surety's obligation was held to extend to 
one year only, because it appeared on tlie 
pleadings that the appointment wiia for that 
period only.<i 

Where also it was neither recited, nor ad- 
mitted on the record, tliat the office for tlie 
due execution of which the defendant was 
surety was an annual one, but it appeared 
to be such in the act of parliament which 
constituted it, the . court held that the 
surety's obligation applied only to the cur- 
rent year of his principal's appointment.^ 

Where, also, churchwardens i^pointed a 
deputy, and took a bond, with a surety for 
his fidelity, conditioned for his accounting 
from time to time, and at all times when 
required, to the churchwardens or their suc- 
cessors^ the surety's obligation was held to 
extend to the first year of the deputy's ap- 
pointment only, because as the office oF 
churchwarden is annua), so must be that of 
tlie deputy.*" 

Where, on the contrary, a bond was 
taken under an act of parliament, with a 
surety for the fidelity of A. B., and it ap- 
peared that A. B.*s office was not made 
annual by the act, the court held the 
surety's obligation was sot confined to the 
perioa of a year.* 

If, also, said Mr. Theobald, a surety's en- 
gagement relates to a particular office, it 
will not extend to things which are out of 
the ordinary scope and business of the office. 
For example, the surety for an overseer is 
not responsible for money borrowed by the 
overseer, even under the direction of the 
parishioners, for parochial purposes, be- 
cause it is not the duty of an overseer to 
borrow money.** 

The surety's engagement also, whic^ re- 
lates to a particular office, will extend only 

^ Wardetu of Si. Smnour'i Soutkwark v. Bo^ 
toe*, 2 New R< 175. 

* Peppin V. Cooper, 2 Bam. & Aid. 451. 
^Leadby v. Evam^ 2 Bing. 52i 

* Cur&ng V. CkalkcTj 5 Maule & Sd. 50S. 
^ Lrgh V. Taylor, 7 Bam. & Crea. 491. 
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to 8U6h things as were under the jurisdiction 
of the office at the time the surety's engage- 
iticnt was made, and not to things brought 
under its jurisdiction aflerwards. Thus a 
surety for a collector of customs, on his ap- 
pointment in 1691, was held not liable for 
the duties on coals, of which his principal 
had the collection, but which was first im- 
posed ml 698/ 

The lecturer censured the decision in 
the Irish Sodeiy v. Needham^^ where a 
bond with a condition that the principal 
party should pay over to the plamtifFs all 
rents which he should receive, and the en* 
crease and improvement thereof^ upon the 
'renewals of the then leases, was held to 
extend to fines received by the principal; 
according to which decision a^ii« was consi- 
dered as an increase of a rent, whereas more 
probably improved rents only were intended. 

Where an engagement of surety is ex- 
pressed to be on behalf of a particular 
individual as principal debtor, it is under- 
stood as being on his behalf alone, and 
therefore it will not continue if he takes in 
SL partner.® 

In like manner, if an engagementof surety 
is expressed to be on behalf of more indi- 
viduals than one as principal debtors, who 
are all specified by name, it is understood 
to be on their behalf jointly, and therefore 
will not continue on behalf of the survivors, 
in case of the death of any of them, unless 
it expressly appears, and diat very clearly, 
that the continuance of the engagement on 
behalf of survivors was intended.^ 

But where the persons, on whose behalf 
an engagement of surety is made, are de- 
scribed by a particular character, the same 
rule does not hold, and the engagement 
may or may not extend to survivors, ac- 
cording to the jpreponderance of evidence 
as to the intention of parties. " 

The obligation of a surety contracted with 
a .particular person as the obligee, extends 
to that person only, and therefore ceases if 
he takes in a partner. Thus in Wright v. 
Russell,^ the bond in suit was conditioned 
for A. B/s fidelity as long as he should con- 
tinue in the jplaintiflTsserviceasabroadclerk. 
The plaintiff took in a partner, A. B. con- 
tinued in the same emplojrment, and during 
the partnership committed the breach of 
hb fidelity for which the action was brought; 



* Barileit v. Aliomey General^ Parker, 277. 
Bowdage v. AUornev General, Parker, 878. n. a. 
^ 1 Term R. 482. 
« Beiimrt v. Ebsworth, 3 Camp. N.P.C. 52. 
' Simsim t. Cooke, 1 Bing. 45?. 
* Kipling V. Turner, 5 Barn. & Aid. 261. 
' J WiU. 350. 2 Black. 934. 



but the court held, that the obligation of 
the defendant, the surety, was at an end 
when the plaintiff took in a partner. 

On the principle that a trade is not trans- 
missible, but is put an end to by the death 
of the trader. Lord Mansfield C. J. ad- 
judged that a surety for Uie fidelity of a 
clerk was not resiMusible for a breach of 
trust upon an employment of the clerk after 
the death of the trader by his executors.! 

The engagement of a surety made witli 
several individuals who are specified by 
name, is understood to be made with them 
jointly, and therefore it ceases upon the 
death of any of them, and will not be avail- 
able against the surety, in respect of Uie 
transactions of the survivors.^ 

But ^^ surety bond, or other engagement 
of surety, may be so framed as to continue 
for the benefit of future partners. Thus, 
in Barclay v. Lucas^^ the court having 
construed Uie defendant's engagement as 
intended to enure to the benefit of the 
plaintiff's banking housey without reference 
to the particular persons composing it when 
the engagement was entered into, held» 
that a change in the firm did not diissolve 
the liability of the 'defendant,, the surety. 
And in Pease v. Hirst,^ where a joint and 
several promissory note, payable on de- 
mand to order, was given as a security for 
advances made by the payees to one of thc- 
makers for whom the defendant had become 
a party, it was held, that the note continued 
as a security for advances made after a 
change in the firm oi the payees, because 
from its being payable to order, the court 
inferred, that the parties intended the note 
to continue as a security to the house of 
the payees, of whatever persons it might 
be constituted. 

If an obligation is entered into with the 
obligees with reference' to a particular cha- 
racter sustained by them, the obligation 
ceases when they lose that character.^ 

It is an important question in a large 
number of cases, whether the security given 
applies to an existing or past account, or 
to a future account only ; and, if to a future, 
whether it applies to Uie first transactions 
after the commencement of the account, or 
to any portion of it within the amount to 
which the surety has confined his liability. 
With reference to this question, the chief 
cases reviewed were^Kirby v.Marlborouffhf'^ 



« Barker v. Parker, 1 Terra R. 287. 

* IVeston v. Barton, 4 Taunt. 675. 

* I TermR. 29I.n.a. 

^ 10 Bam. & Ores. 125. 

^ 2}ancev, Girdler, 1 New R. 3-1. 

" 2 Maulc. &Sel. 18. 
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WiUiams v. Rawlinson,'^ Mason v. Pritck" 
ardt^ Hargreave v. SmeCy^ Meltnlle v. Hay- 
den^^ and Kay v. Graves.^ 

The liability of the surety in general 
extends to things which are accessary to 
the principal debt or obligation, unless he 
has protected himself by an express con- 
trary stipulation ; therefore, interest being 
accessional, he is liable to pay interest 
whenever his principal is so. Thus receivers 
being liable to pay interest, their sureties 
are entitled to relief only upon payment of 
the debt and interest: although to this 
rule there may be exceptions; as for ex- 
ample, Dawson v. Rayner^^ where the par- 
ties interested, knowing that their receiver 
had become bankrupt, neglected to take 
steps to pass his accounts for a considerable 
time aflerwards, the Lord Chancellor re- 
lieved the sureties without interest. 

Costs also being accessional to the debt, 
the surety is in general liable to pay the 
costs recovered against his principal.* 

In the case of a bond, be the cause of 
the obligation what it may, or the condition 
ever so general, the obligor, whether a 
surety or principal, is not liable beyond the 
penalty.** Francis v. Wilsan^^ seems an 
exception to this rule, because the plaintiff 
obtained an allowance of interest beyond 
the penalty; but in that case the penal 
sum was the exact amount of the debt, and 
therefore was penal only in respect of the 
form of the obligation, and there was a 
stipulation for interest upon it. 

The subject announced by Mr. Theobald 
for his next lecture was, *^ The mode in 
which the obligation of surety may be ex- 
tinguished." 



LORD KENYON ON THE STUDY 
OF THE LAW. 

The following letter contains some im- 
portant questions which every young man 
about to enter on the profession of the law, 
would most gladly propose to such an ex- 
alted character as Lord Kcnyon. This is 
a task which hasbeen already accomplished; 
and in Lord Kenyon's reply, the young 



■ 1 Ry. & Moody, N. P. C. 233. 1 Bing. 71. 

*»' 12 East, 227. • € Binp. 244. 

*» 3 Bam. & Aid. 595. • 6 Bing. 27C. 

' 2 Russell, 466. 
I M'alkcr v. ?J Jd^ 1 Modd. 52S. Bex v. Lyon^ 
3 Burr. 1461. 

»» WkUe v. Sca/y, 2 Black. 1 1 90. Wild v. aark- 
sou, effcrm R. .103. ovcrrulingLoft«(/a/i7 y,Chi4rchy 
8 Term R. 388. 

» By. & Mood. N. P. C. 105. 



student will not make any great mistake* if 
he should imagine the letter addressed to 
himself. 

"My Lord, 

" I am a young man about to enter into 
the profession at the head of which you 
preside with such distinguished eminence, 
and am desirous of moving in the sphere 
I am placed in, with as much credit as it 
will admit of. To gain a competent know- 
ledge of the spirit and principles of the law, 
must be most essentially necessary to the 
pure practice of it ; and I am now induced 
by the accounts I have always heard of your 
lordship's goodness, humbly to request that 
you will be pleased to honour me so much 
as to communicate to me the course of 
reading necessary to be perused in order 
to attam so desirable an end. 

" The mind without a guide to direct 
its exertions, is like a traveller on a path- 
less desert, bewildered and confused; it 
proceeds without knowing whither, and 
perhaps sinks in the pursuit of that which, 
by timely assistance, it might have attained 
with pleasure. 

** Your lordship will certainly be asto- 
nished at my presumption, yet I trust you 
will not wonder at the reason of it. It is 
natural for a man eager afler knowledge, to 
wish to take it from the purest source. 
Common sense pointed out your lordship. 

** If your lordship should not consider it 
beneath your dignity to take notice of this 
letter, I should have reason to consider it 
the happiest circumstance of my life, to 
have experienced your condescending good- 
ness. If, on the contrary, you should smile 
at my folly, or be offended at my presump- 
tion, I shall be sufficiently punished T)y 
silence and neglect. 

" Humbly entreating your lordship's for- 
giveness for having thus long obtruded on 
your valuable time I beg leave to subscribe 
myself 

" Your lordship's 

Most devoted and 
Obedient humble Servant, 
Robert CRADTRfiE." 

•' Halesworth, Suffolk." 



The following is Lord Kenyon s answer. 

« Sir, 
^' I am afraid you have concluded before 
this time I decline to answer your letter. 
To say the truth, I had some suspicion that 
the letter did not come from a r^ person ; 
but being convinced' of that, I do not delay 
to write to you. I wish it was in my power 
to propose any plan that you coidd rely on. 
The truth is, that, in the study of the law. 
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a nuns lies before the student enough to 
deter young minds, and they are left to 
hazard in which road to proceed. 

<* I would advise you to read very care- 
flilly Blackstone*s Commentaries, and if you 
have the perseverance to go through it two 
or three times, I believe it would be of 
great use. A^er this, you may, perhaps, 
with some advantage, read Serjeant Haw- 
kins* Abridgment of Coke's Littleton, and 
Chen proceed to Coke's Littleton, accom- 
panying that arduous task with reference 
to the Abridgment I have mentioned, 
which will point out to you those points of 
that vast work which are now rather obso- 
lete. When you have done this, you will 
read the more modern reports ; Sir James 
Burrows', Mr. Douglas', Mr. Cowpers', and 
the Term Reports; and in Equity the Ist 
vol. of Equity Cases Abridged, Mr. Cox's 
edition of Peer Williams, Hawkin's Reports 
in the time ot Lord Talbot, and Precedents 
in Chancery. By the time this is done, you 
will be as good a judge as I am how to go on. 
If you mean to come to the bar, 1 would 
advise you to go to some able special pleader'; 
but you will inform yourself who answers 
that description, as much ignorance now 
mixes in that profession. Conveyancing 
will be learned m the ofiice you are placed 
in, and by referring to Horsman's or other 
books of precedents; and the poor law and 
sessions business from Mr. Const's late 
book and Bum's Justice. 

** I heartily wish you success, and that 
you may deserve it by acting honourably in 
the prosecution of your profession. 

" Your humble Servant, 

« Kenyon. " 

**May 15th, 1795." 



MAINTENANCE OF SUITS. — ANCIENT 

DISSEISIN. 

Althouoh, froiD the time of Edward I., the 
feudal system, and all the feelings conoected 
with it, declined very rapidly; yet, what the nobi- 
lity lost in the number of their military tenants, 
was in some degree compensated by the state of 
manners. The higher class of them, who took 
the chief share in public affairs, were exceed- 
ingly opulent ; and their mode of life gave wealth 
ao mcredibiy greater efficacy than it possessed 
in later times. Gentlemen of large estates and 
good families, who had attached themselves to 
these great peers, who bore menial offices in 
their households, and sent their children thither 
for education, were of course ready to follow 
their banner in a rising, without much enquiry 
into the cause. Still less would the vast body 
of tenants, and" their retainers, who were fed at 
the castle in time of peace, refuse to carry their 
pikes and staves into the field of battle. Many 



devices were used to preserve this aristocratic 
influence, which riches and ancestry of them* 
selves rendered so formidable. Such was the 
maintenance of suits or confederacies for the 

Eurpose of supporting each other's claims in 
tigation, which was the subject of frequent 
complaints in parliament, and gave rise to several 
prohibitory statutes. By help of such confeder- 
acies, parties were enabled to make violent 
entries upon the lands they claimed, which the 
law itself could hardly be said to discourage. 
Even proceedings in courts of justice were often 
liable to intimidation and influence. A practice 
much allied to confederacies of maintenance, 
though ostensibly more harmless, was that of 
giving liveries to all retainers of a noble family ; 
but it had an obvious tendency to preserve that 
spirit of factious attachments and animosities, 
which it is the general policy of a wise govern- 
ment to dissipate. This custom had continued 
from the first year of Richard II., and was 
unrepealed, though many legal provisions had 
been made against it, until the reign of Henry 
VII., when it was shortly after ultimately 
abolished. 

These associations, under powerful chiefs, 
were only incidentally beneficial, as they tended 
to withstand the abuse of prerogative. In their 
more usual course, they were designed to thwart 
the legitimate exercise of the king's government 
in the administration of the laws. HabiU of 
rapine and tumult were prevalent. This was 
the common tenour of manners ; sometimes so 
much aggravated as to find a place ip general his- 
tory, more often attested by records. During the 
three centuries that the house of Plantagenct 
sat on the throne, disseisin, or forcible dispos- 
session of frccholos, makes one of the most 
considerable articles in the law-books. High- 
way robbery was from the earliest times a sort 
of national crime. Capital punishment, thouch 
very frequent, made little impression on bold 
and licentious men, who had, at least, on their 
side the sympathy of tliose who had nothing to 
lose. 

These robbers had flattering prospects of im- 
punity. Besides the general want of commu- 
nication, which made one who had fled from 
his own neighbourhood tolerably secure, they 
had the advantage of extensive forests to faci- 
litate their depredations and prevent detection. 
When outlawed, or brought to trial, the worst 
ofienders could frequently purchase charters of 
pardon ; which defeated justice in the moment 
of her blow. Nor were the nobility ashamed 
to patronise men of every crime. 



REMEDY OF ATTORNEYS IN PART- 
NERSHIP. 

•'Tothe Editor of the Legal Observer, 

Van Sandau and Tindale v. Brown. 

Sia, 
A SENSIBLE letter, entitled as above, appeared 
in the Legal Observer of the 26th of March, inst. 
That letter is, in general, accurate in its details; 
but, no doubt without intending it, the writer 
has made mc appear to l^ave acted harshly to- 

Ff 4 



MO 



Landiord and TemML — On ihi Law rf 



Dogs. 



wards my gtumdam frieocl and client: the con* 
traiy, however^ was the case, for Van Sandau and 
Tindale's bill of fees was deliTeredy W^^t m 
kmg since a^ May, 1897; payment ofthe ba« 
lance sought to be recoTered was promised by 
the defendant, by letters, oyer and oTer agadn, so 
lon^ since as 1828, and na action was brought 
undl October, 1830, when I was goaded to assert 
my rights by the gross written insults of the de- 
fendant, who (under circumstances which, if d^ 
tailed, would demonstrate on my part, I will say, 
more than ordinary zeal ior^ and attention to, 
his interest,} thought fit to Yxsit bis disappoint- 
ment on me. I must add, howerer, that the de* 
fendant. Captain Brown, was never my personal 
friend, but, on the contrary, our acquaintance 
and connection commenced with the business 
for which this action was brought, and has been 
confined to the same business. The second ac- 
tion was not brought until the defendant had 
erery opportunity given him to avoid it. 

As, without this explanation, I may appear to 
have been wanting in good feeling towards a 
former friend and client, I trust you will give in- 
sertion in your next Journal to this letter. 

^ I am. Sir, 

1 7. Old Jewry, Your obedient servant, 

March 28. 18J1. Andhsw Van Sandau. 



LANDLORD AND TENANT. — DILAPI- 

DATION. 

To the Editor of the Legal Obierver. 

SlB, 

I BEO to call your attention to a rery serious 
defect in our present law as regards Landlord 
and TerunU. J mean that branch of it which 
relates to the subject of Dilapidation^ no relief 
being afforded to a tenant to stop an action by 
paying money into court, and 1 see no good 
reason why a tenant should not be permitted to 
tender amends, or pay money into court in this 
ease, as a defendant may in many others, which 
found in damages only. It has fallen within my 
experience several times to witness the dispo- . 
sition of a tenant to pay a sum of money to pre^ 
vent or stop an action for dilapidations, but 
from the defective state of the law, he had no 
opportunity to do so, and In the end a smaller 
sum was recovered than was oflered to purchase 
peace, and the defendant had of course to pay 
the costs* I trust this matter is of sufficient 
importance to call forth an amendment. 
I remain Sir, 

Yours very obediently, 
15. March, 1851* W. H. M. 



ON THE LAW OF KEEPING DOOa 
To the EdUor of tke Legal OUerver. 

Sir, 
I HOPE you will continue the practice of giving 
the public information from time to time on 
kuch legal topics as may interest, and which will 
not have any tendency to perplex them. It is 
with pleasure that I have noticed several articles 



of tfabimtiire in your pages^ and beinff willing to 
fiirther so good a deugn, I beg to call your at' 
tention to a case just reported in Moody and 
Malkin's Reports, in which my Lord Chief Justice 
Tindal has perspicuously stated the exact terms 
on which the law permits a man to keep a dog 
for the defence of his property. I allude to the 
case of Sarch v. BlaMwm^ 1 Moo. & Mai. 505. 
S. C. 4 Car. ft P. 297., in which an action was 
brought by a penon who^ having endeavoured 
to enter by a back way to a house, had been 
bitten by a &og belonginff to the defendant. The 
direction of i^aidal C. J. to the Jury was as foU 
lows: — ** There u no case which will exactly 
apply to this ) such cases necessarily depend on 
tneir own circumstances, and the question that 
arises is a verv nice one. The plainriiT certainly 
is not entitled to recover in this action if he was 
Injured by hb own fault. On this you will have 
to consider, whether he had a justifiable and 
reasonable cause for beans where be was bit, 
such as would naturally induce him to go there, 
and would be a justification in an action of tres- 
pass brought against him for being there (as it 
would be as a license in law, if it was a way by 
which persons used to pass to the house) ; and 
whether he was there without notice of his 
danger. There is no evidence to show why the 
plaintiff was on the spot in auestion» whether 
with a lawful or unlawful object. The law^ 
howeve^, would rather presume a lawful olgect i 
and there is no improbability in his bavii^ one, 
for he was on one of the ways to the nouse 
itself at mid-day, idthough certainly it was not 
the most public and usuu way. If he was law- 
fully there, I do not think the mere fiuit ofthe 
defendant having put up the notice relied on 
would deprive him of his remedy.^ The mere 
putting up of the notice is not sufficient for this, 
unless the party injured is at least in such a con- 
dition as to be able to become cognisant of its 
contents. The plaintiff could not read, the 
notice therefore furnished no information to 
him ; and there were no circumstances in the 
way in which the doe was kept to apprise him 
of his danger. If, therefore, he had a r^t to 
be where he was, I see no fimit or n^igence to 
deprive him of his remedy. Still the defendant 
will not be liable unless be is in &ult« unless he 
knows the character of his dog, which he cer- 
tainly did in this instance, and unless he keeps 
it improperly with that knowledge. The mere 
putting up the notice does not in this case^ I 
think, excuse him. But it is said he has a ririit 
to keep a fierce doji; for the protection of nis 
property. He certainly has so, but not, in my 
opinion, to place it in the approaches to his 
house, so as to injure persons exercising a lawfiil 

furpose in goinff aIon|| those paths to tne house. 
f tne dog was placed in such a ntuadon that he 
could injure the plaintiilj ignorant of thenotioe, 
and goin^ to the house for a lawfiil purpose, by 
a way which he was entitled to use, I think that 
the defendant would not be protected from thb 
action. On the whole, the only question whidi 
I can leave to the Jury is, on which dde was 
there n^ligence ? If the plaintiff was n^ligent^ 
if he was where he ought not to have been, or if 
he n^lected means of notice, he cannot recover ; 
if the defendant was n^ligent, if he placed the 
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Aog where he m^htinjore penoni aot them* 
lelves in fault* he » responsible." 
YouPs obediently, 

A Spbcial Plbadbr. 



STAMP DUTIES. 

LAWYERS* CERTIFICATES* 

To the EdUor of ike Legal Obeenier* 

^uram I sed leviut fit patientidy 
Quicquid corrigere est ttefas. 

Hot. Odi zxlv. 1. 1. Ter. 19. 

Sia, 
In all trades and professions there are many 
grievances wbfeh require remedy^ are complained 
of, grumbled about, and submitted to without 
resistance* Those who sufler from them, instead 
of endeavouring to procure their removal by 
employing the rec^uisite meaits, content them- 
selves with indulging their dislike and impatience 
ID vain and idle exclamationi of condemnation,' 
and are prompt to fix blame any where rather 
than on tneir own backwardness to seek redress. 
I am firmly persuaded that it requires no veiy 
diligent search to discover many acts of op- 
{Mression and injustice, and many instances of 
gross abusA which have continued and gained 
atrength, prnidpally because the attention of tHe 
pablic IttM not been called, in a public manner, 
to their exlMenoe, and because those who have 
the power to rectify them have been the last to 
hear that there was aught required amendment. 
• This conclusion (to which my own observation 
and experience have led me) may possibly be 
erroneous, but it is one I have acted upon, and 
intend (with your permission) to act upon in the 
present instance. The subject I wish to reeom- 
mend to your notice is the tax paid by lawyers 
for their certificates; and I shall attempt to 
ahow, first, its uneoual pressure, and, secondly, 
to ofl^r some hints tor its alteration and meliora- 
"tion. 

As the law now stands, the ^roung gentleman 
who has just completed his articles must, if he 
commence practice immediately, pay, if in Lon- 
don, 6/., if m the country, 4/. The same pay- 
ment must be made for two following years, 
but, afterwards, the amount must be doubled. 
Should he, however, from motives of prudence 
or some other cause, refrain from entering into 
businen for three years, directly on his com- 
mencement ailer that period he will be saddled 
with the highest duty. No respect is had to the 
extent of business, or the opportunities of ob- 
taining and improving connection. As a condi- 
tion precedent, the imposition must be paid; 
and tne hardship it may occasion is never taken 
into account. 

Now, if we consider the reason, propriety, and 
end of taxes, it will instantiy appear that this 
tax is particularly objectionable, because those 
whose Dusiness is in its infimcy pay as much as 
those who are engaijed in the most extensive 
and lucrative transactions. This is in direct op- 
position to one of the mnd maxims with respect 
to taxes in general lai(^do^vn by Dr. Adam Smith 
in his ** Inquirv into the Nature and Causes of 
the Wealth of Nations," viz., that '^ the subjects 
of every state ought to contribute towards the 



support of government inf proportion to their 
respective abilities, that is, in proportion to the 
revenue which they respectively enjoy under the 
protection of the state."* A maxim founded 
m good sense. Pauper ought not to be. tx^ 
pected to band into the treasury so much as 
Dives, for the YCty best of all reasons, vix., that 
he has not the same portion of good things. 

You, sir, as a profestional man, must be aware 
that connlection and business are plants of slow 
growth— that the youthful aspirant after inde» 
pendence by means of professional exertions is 
often doomed to a severe exerdse of patience^ 
and to taste the bitterness of disappointed hope. 
Many a one who had reason to expect that, at 
his outset, the word of promise which had pre* 
viouslv been liberally dealt out would literally 
be fiilfilled, and that business, various in its 
.nature and sufficient in its extent, with its cares, 
its pleasures, emoluments and honours, would 
realise his Utmost wishes, — many a one has 
found himself compelled ^with anguish of soul) 
to acknowledge the vast difference between pro* 
fessions and performance. Grenerally speaking, 
some years must elapse before a good business 
can be obtained -* but all thb time the attorney 
must pay the same as if he were completely 
successful. 

This cannot be right: what then b the re- 
medy. I would submit one of the two following 
courses. Either let the tax be proportioned to 
the extent of profit of the attorney, as, {for in* 
stance, two per cent, upon its amount t; or, let 
the lower duty continue to be paid for a much 
longer period than three years, sav ten. The 
first of these plans would be by »r the most 
equitable. I am, however, rery sensible many 
objections would be raised against it, thoueh I 
flatter myself I could satisfactorily answer them 
all. The other course would, in some measure, 
affbrd relief, and, rather than have no alteration, 
I would say. Grant us that. 

I could expatiate largely on this subiect, and 
the circumstances connected with it, but shall 
refrain, because I well know that those for whose 
consideration this article b intended will anti- 
cipate me in every respect. As an attorney, I 
feel anxious for the welfare of the department 
to which I belong, and with which my interest 
b identified. If I can in any way serve my 
brethren it will be my pride and pleasure to do 
it ; and I have only to add, the gratification I 
experience in findu^ my endeavours so well 
seconded by your powerml and unremitting aid. 
I remain. Sir, 

Yonr most obedient Servant, 

G. 



MOMBT ORDJEB8. 

To the BStor of the Legal Obterver. 
Sia, 
Thb stamp act being now before the Chanodlor 
of the Excnequer it appears to be the proper time 

* 6thed.VQl.9. p.S55. 
f Tlib suggestion cannot be entertained for a 
moment. It would be an income tax, which it 
b clear ought not to be levied on lawyers unless 
the whole of the community were abo taxed in 
the same way.-*- Bo. 
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to apply for an alteration of the law regarding 
the exemption of bankers' checks from stamp 
duty. The act should explain what it meant by 
the term banker, and define it to mean, as I sul>- 
niit, army and navy agents, solicitors, and in fact 
nil persons in the habit of receiving other men's 
moneys. The utility of such an alteration must 
be, 1 think, very obvious to all persons in the 
babit of receiving rents or recovenng money, and 
who have felt the difficulty of asking a client to 
give a stamped receipt for his own money. The 
revenue would lose nothing by this, for I do not 
know any one at present in the situation I have 
described, who does not prefer running the little 
risk which is incurred in paying by check, with 
the, banker's name of the client crossed, to asking 
for a stamped receipt. 

A Friemo and CosfSTANT Rbadbb. 



ON THE RIGHT OF AN ATTORNEY TO 

WITHDRAW FROM A SUIT. 

• 

Tb the Editor oft/i0*Leged Obicrver, 

Sib, 
Much misunderstanding apparently exists in the 
profession, as to the circumstances under which 
an attorney mov decline further conducting ao 
action or suit wherein he has once engaged. 

The reading to be met with in the books on 
the subject certainly must be open to some qua- 
lification. It cannot be taken literally ; other- 
wise the law is, that an attorney cannot withdraw 
himself until the proceedings are determined; 
that he mutt proceed, though his client will not 
furnish him with money ! That if he quit his 
client before trial, an attorney cannot bring an 
action for his bill: and, in chancery, that a 
solicitor proceeding t^ a certain length in a 
cause, shall not leave it there, but shall go on. 
(Fide Tidd*8 Prac. vol.L p. 86., 9th ed.) 

Why this feverish anxiety of the law to lash 
attorneys to their post ? Are they notoriously 
apt to desert professional business ? Do the in- 
terests of clients require this extraordinary pro- 
tection ? What? it must be asked with surprise, 
cannot an attorney quit all, or any, of the several 
suits or actions in which he may have engaged, 
if his clients will not furnish hun with we ne- 
cessary money wherewith to proceed? Must 
an attorney, who, on an implied, if not an actual, 
promise by his clients, to supply him with the 
needful cash, becomes concerned in their suits, 

Eroceed with them until they are determined, at 
is own ex[>en8e, and conseoueptly, in very many 
cases, at his personal risk^ for he is not per- 
mitted to indemnify himself by taking security 
for jfiUure costs. Jones y. Tripp, 1 Jac. 322. 
Let it for a moment be considered how long an 
action or suit, notwithstanding all possible expe- 
dition is used, may be pending ; how many con- 
temporary actions or suits an attorney in moder- 
ate practice ma^ be concerned in; the necessary 
disbursements m their various stages ; and who 
can conjecture the amount of capital such an 
individual must embark, and place very much at 
hazard ? What scale of fees would remunerate 
an attorney under such circumstances ? Would 



it be politic in the law; is it favourable to 

honourable practice, thus in effect to nuke his 
own all the proceedings in which an attorney 
may be concerned, by transferring all risk, from 
the very moment he commences them, from the 
clients to himself? What is there unreasonable 
in the supposition that an attorney being called 
upon to proceed with various suits, may not have 
the necessary cash immediately required to be 
disbursed? How must he **goon in such a 
case? 

If an attorney cannot withdraw from an action 
or suit, but must proceed till it is determined, 
what becomes of his undoubted right, at any 
time, on his mere request, to withdraw his name 
'\ from the roll ? The affidavit necessary for such 
purpose only states that "no proceeding or 
application is then pending against him, and that 
he does not expect that any application will be 
made against him as an attorney." And why 
does not the court require information as to 
whether all his actions and suits are deter- 
mined ? 

The client it is well known, may, by leave of 
court, or by a jud^*8 order, which is never re^ 
fused, repudiate his attorney ad lUntum, on pay- 
ment of his bill. Surely then, the rule that an 
attorney cannot quit a suit must be susceptible 
of a qualified interpretation, that he cannot 
vexatiously, or merely to harass his client, who 
has been guilty of no defection, abandon him and 
his proceedings. But certainly, under any cir- 
cumstances, a court or judge would, on his ap- 
plfcation, permit an attorney to withdraw himseli^ 
without imposing any such condition as that he 
shall not bring an action for his costs then in- 
curred, or depriving him of any lien, or other 
mode by whicn, had he concluded the proceed- 
ings, the law would authorise him to pay him- 
self. 

I would pursue this enquiry with reference to 
his liability in an action for negligence, when an 
attorney will not proceed with a cause because 
hb client withholds his assistance in the article of 
cash. 

Blackstone (quoting Finch L. 188.) says, an 
advocate who betrays the cause of hisclient,or» 
'being retained, neglects to appear at the trial, bj 
which the cause miscarries, is liable to an action 
on the case, for a reparation to the injured 
client. By *' being retained" is doubtless meant 
paid fdsfees' Then the advocate's absence from 
the trial would certainly be actionable negli- 
gence. 

When an attorney neglected to fee connsoly 
whereby his client was nonsuited, the court 
orderea an attachment against him. Say, 5n. 
To have been guilty of negligence, must not the 
attorney be supposed to have been supplied by 
his client with tne money to pay the fees ? Have 
we any right to presume the attorney possessed 
sufficient of his own moneys for that purpose? 
And certainly an attorney, no more than any 
other person, cannot be said to neglect to do that 
which he has no means to do. Correct language 
will not express such an idea. 

Supposing a client is assured by his attorn^, 
that he really has not sufficient money to pay the 
fees ; a situation not necessarily supposititioasiss 
the most resp'ectable. practitioner may have ex- 
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perienced, partkulariy on such an emeigency aa 
the preparation for a heavj assize; and the 
client, exulting on the readine in Tidd rejilies, 
" You must go on, if you don't rll bring an action 
against you tor negligence 1 " Wouldthe law so 
militate against the plain principles^ of common 
honesty and fair dealing as to sanction so palpa- 
ble a hardship ? 

These observations were more immediately 
induced by Mr. Justice Bosanquet's decision in 
the case of Hoby v. BuUl, gent, one, &c. tried at 
Hereford last assizes. It was an action for al- 
leged negligence on the part of the defendant, 
' by reason of his not having delivered briefs with 
fees to counsel, in a case m which he was con- 
cerned for Hoby, whereby Hoby was nonsuited. 
On the present trial, for the defendant Built, Mr. 
Seijt. Russell * almost ridiculed the idea that an 
attorney is bound to deliver briefs with counsel's 
fees, or go on with a suit when his client will not 
provide him with money for the purpose, which 
the Serjeant stated, and it was not denied, was 
the defendant's situation when he was concerned 
for the plaintifil On the other hand Seijt. Lud- 
low contended, that an attorney under such 
circumstances is bound to proceed. The 1 earned 
judge observed, that witnout saying which of 
those propositions was correct, he thoughi that if 
an attorney went on with a cause, and brought 
the record to an assize town, he was not at 
liberty, immediately before the trial, to say, "I 
won't deliver the brief unless I recave some 
money," and the verdict was for the plaintiff. 

Now, it was admitted that the defendant had 
applied to the plaintiff for money wherewith to 
deliver his briefs, and that the plaintiff did not 
furnish that money, or pretend that the defend- 
ant had previously been supplied with sufficient 
On that case then, I humbly submit the rea- 
sonableness of the request, or in other words, 
the immediate necessity for ''some money," 
and not the particular moment at which the 
request was made, was the material consider- 
ation, and that such was the question his Lord- 
ship should have \eh to the jury. Who can 
doubt the ' reasonableness of the request for 
" some money," if it were, as appears to have 
been the case, immediately required to be dis- 
bursed for witnesses, counsel, and court fees ? 
Could it be expected that the defendant should, 
under these circumstances, at his own immediate 
expense, hazard the result of a trial ? Could the 
plaintiff reasonably complain of neglect, or that 
he was betrayed, or deceived, when he was told 
by the defendant that without some money 
the cause could not be tried? Was not the 
plaintiff bound to know that the disbursemento 
immediately preparatory to the trial must be 
considerable? And did he not also know that 
lie had not contributed a mite towards those 
expenses? Then what possible right, either 
legal, equitable, or inforo contcieniUB, could the 
plaintiff have to compel the continuance of the 
defendant's services and command his cash? 

The general principles which regulate all en- 



• The learned Seijeant said he believed it 
had been decided that an attorney may give 
uoUce to his client that he will not proceed. 



gagcmentft between priodpal and i^nt, not 
particularly specific, must apply to the relation 
of attorney and client; and m all such engage- 
ments if the principal will not do that which is 
clearly reasonable on his part, the agent is ab- 
solved, the consideration on which he enoaged 
having failed by the de&ult of the prindpal. 

It It a fact reputable to the profession, that 
there are very few actions for neeligence against 
attorneys, recorded in the bodts. But it ii 
therefore important that a decision which may 
become a precedent, should be strictly investi* 
gated, and have an indisputable principle for iti 
basis. 

Let this very reasonable rule be remembered : 
It is not every neglect which will subject an 
attorney to an action for negligence. He is 
only bound to use reasonable care and skill 
in managing the business of his client. He is 
only liable for crassa negGggntia^ (Selwyn, N.P. 
vol.i. p. 169., cth ed.) 

Quaere then whether the defendant Built, was, 
under the circumstances, guilty of ^ gross neg- 
ligence.'* 

I am. Sir, 
Your most obedient Servant, 

-T.P. 



RETURNS OF WRITS. 

BASTBR TXRM. 

Begins AprU 15., ends May 9., and contains 

Twenty-Jive days. 



Essoign. 
April 12. 

— . 19. 

— 29. 
May 3. 



Appce. 

15. 

22. 

May 2. 

— 6. 



The 4th day before Term, 
The 5th day of the Term, 
The 15th day, - . - 
The 19th day, ... 

It was doubtful, according to the construction 
of the Act for the better Administration of Justice, 
whether this Term would end on the 8th or 9th 
May ; but it seems now settled, that the 9th will 
be the last day of Term. The Sittings after 
Term in Middlesex will be held on the 10th of 
May, as usual, the day after Term. 



COURT OF CHANCERY. 

« 

LORD chancellor's SITTINGS. 

Lincoln's Inn* 
Thursday, April 14. Seal before Term. 

Westminster, 
Friday, April 15. Petition-day and Motions. 

Qo f ^PP^' *"^ Rehcarings. 
Thursday, April 2 1 . Motions. 

fi7 ^ \ ^PP^* *"^ Rehcarings. 
Thursday, April 28. Motions. 

29. to I Appeals and Rehcarings. 
Thursday, May 5. Motions. 

^ y Appeals and Rehcarings. 
Monday, May 9. Motions. 
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Sitpenor Omrit. — Ckaneerjf, 



rick cuakckllob's 8rmKos» 
Lmeoh*t Inn. 
Thunday, April 14. Seal before Term* 

Weitmintirr» 

Friday, April 15. PeUtion-di^ and Motions. 

.g r Fleas, Derourrers, Ex- 
' I centions, and Further 
11 I Directions to be taken 
^* I before Causes. 
Thttrsday, April SI. Motions. 

8Sf f Pleas, Oemurrersy Ex- 
to s ceptions, and Further 
87. I Directions and Causes. 
Thunday, April 88. Motions. 

89 fPleas, Demurrers, Ex- 
to J ceptions. Further Di- 
May 4. I rections and Causes. 
Thursday, May 5. Motions. 

Pleas, Demurrers, Ex- 
ceptions, Further Di* 
rections and Causes, 
lort Causes and ditto. 
Monday, May 9. Motions. 

Between the end of Term and the First Seal 
the Vice Chancellor will hear Bankrupt Peti- 
tions. 

SUPERIOR COURTS. 




LORD CHANCELLORS COURT. 
COPYRIGHT — INJUNCTION. 

In this cause, Kalkbaenner the composer had, in 
the year 1820, sold a piece of music to the 
plaintiff^ who had published it. Some time 
afterwards, the defendant had published a piece 
of music, called " The Charms of Berlin,'* con- 
sisting of eleven pages, four of which were conh> 
posed of the piece of music so sold to the 
plaintiff The plaintiff accordingly filed his bill 
against the defendant, and the Vice Chancellor 
j* ran ted an injunction, ex partc^ to restrain the 
publication of "* The Charms of Berlin." The 
defendant then put in his answer, stating that 
the piece of music composed by Kalkbrenner 
was composed by him tor seven instruments 
and published in Paris in 1814, and submitted, 
that having been so published there was no 
copyright at all in the work, and supported the 
facts ia his answer by affidavits to the same 
effect. The injunction was therefore dissolved 
by the Vice Chancellor. 

The SoUcUor-'General now moved to discharge 
the order made by the Vice Chancellor, and 
Mr. Pepys opposed the motion. 

The Lord Chancellor thought that the Vice 
Chancellor's order was right. It was the policy 
of the law, recognised by express statutes, that 
the importation of foreign inventions should be 
as roudi encourased as tne actual inventions of 
diis country. m)w in this case the piece of 
music had been published in France ux years 
before its publication by the plaintiff*. This, 
therefore, gave a clear rioit to any one in this 
country to publish it. He therefore refused to 
discharge tne order made by the Vi e Chan- 
cellor, but ordered each party to pay hia own 
costs.— Gukhard v. Afbrt, Mar. 22. 1831 



COSTS IN LUMACr. 

This was a petition presented by -the solicitor 
engaged in opposing a commission of lunacy, 
and prayed for a reference to the Master to 
enqmre whether a sum sufficient to defray his 
costs could be raised out of the lunatic's estate, 
or whether the allowance made to the limatic 
and his family ought to be reduced in order to 
meet this payment. The amount of these costs 
was stated to be about 2000/. 

Mr. Spenee appeared for the petitioner. 

Mr. WakefiM opposed the application. Tire 
costs of the parties by whom the commission 
had been sued out, and whom the event proved 
to be in the right, were entitled to the priority. 

The Lord Chancellor asked what these latter 
costs amounted to. 

Mr. Wakefield, — About 5000/. 

His Lordship could not understand why the 
costs of making a man a lunatic should be 
preferred to those incurred in protecting him 
against the commission. And he was surprised 
that the costs on one side were so much greater 
than on the other, the number of witnesses od 
both sides being equal. 

Mr. WakefiM said, in his client's bill the 
tavern expenses were included, which amounted 
to 600/. 

His Lordship reprobated the squandering of 
so much money on dinners, but sud that he was 
aware that the charges for the hire of rooms tar 
these purposes were very high. 

Mr. Wakefield said that such expenses would 
not be incurred in future, as Lord Lyndharst 
had altered the practice. The learnecf counsel 
then consented to the reference prayed for. 

His Lordship enquired how much had been 
taxed offTthe bill of 5000/., and having been in- 
formed between 200/. and 300/., his Lordship 
said that the taxation appeared to have done 
very little good. At common law much more 
would have been taken off*: he would be bound 
the costs of the taxation were as much as the 
deductions, so that the people would see there 
was not much use in taxation. — In re Franks, 
Mar. 26. 1831. 



VICE CHANCELLORS COURT. 
LATENT LABEL.— 'IMJ UNCTION. 

Mr. WUbraham applied for an injanction 
under the following circumstances. Thomas 
Heniv, the plaintiff^s; father, had in 177f disco- 
vered the properties of magnesia in its caldned 
state, and nad continued to sell it up to the time 
of his death in 1816, since which time the plain* 
tiff had continued the same business down to 
the present period. The magnesia prepared by 
him was sealed up in bottles of a partictthu' 
shape, and labelled ** Henry's Calcined Macnesia, 
Manchester." The defendants had latefy pre- 
pared and sold magnesia in similar bottles, and 
with ranilar labels, which were not purchased 
of the plaintiff. 

The Vice Chancellor mnted the injanction, 
observing, that the relief sought was the same as 
that granted the other morning in the case of 
Daff V. Binning (reported anfe 205,) Henry v. 
Pnce and another ^ Mar. 29. 18JI. 
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COURT OF KINGS BBMCH. 

FBlNClFAL AND AGENT. 

An action was brought on several bills of ex- 
change drawn in South America, on Messrs. 
Spooner, Attwood and Co., Bankers, in London, 
by their agents. Theywere duly presented, but 
were not accepted. The defendant iiad been 
director of a company, called the Chilian and 
Peruvian Mining Company, and was sued in 
that character. The bills had been drawn by 
two persons, of the names of Bagnold and An- 
drews, the former of whom had been sent, under 
a resolution of the directors, (made at a board at 
which four were present,) to South America, to 
manage the concerns of the company there. 
Bagnold and Andrews not being sup|)Iied with 
money by the company to pay the miners and 
other workmen employed by them, applied for 
an advance of 1175/. to an agent of the plidn- 
tiff iiT South America, and the bills in ques- 
tion were given in return. They were drawn 
by Bagnold and Andrews upon the company. 
They acted in this matter under a power of at- 
torney executed by three of the directors, au- 
thorising them to draw bills upon the company. 
On the part of the defendant it was contended, 
that as the money had been borrowed under 
the authority of the power of attorney, and that 
instrument was not executed by four of the 
directors, as it ought, but by three only, acting 
as trustees, the d^endant, as a director, was not 
liable upon the counts on the bills, or the mon^ 
counts. 

Lord Tenterden C. J^ who tried the cause, 
thought that the plsdntiff could not recover on 
the counts on the bill, but as the company ap- 
peared to have formed a resolution to pay the 
bills drawn by their agents, and as the money 
had been borrowed for the use of the company, 
the plaintiff was entitled to recover on the 
counts for money lent. On showing cause 
against a rule for entering a nonsuit. 

The Court confirmed the opinion of his 
Lordship. Rule discharged. Jhtcarrey v. Gill, 
H.T. 1831. 



MI8NOMKR. 

Creutvell showed cause against a rule for can- 
celling the bailbond, on the ground that the 
ddendant had been arrested by the name of 
James Fottinger, his real name being Charles 
Pottitiger. His affidavit stated, that he had been 
christened by the name of Charles, and that he 
had never been known by any other name, " save 
by the plaintiff in the cause." Now this was 
sufficient to discham the rule on his own show- 
ing ; but the plaintSf's affidavit in answer to the 
rule stated, that he had always dealt with the 
defendant by the name of " James," and that he 
never knew him by any other name. 

Parke J. that is an answer. You must be as 
strict in this case as in a plea in abatement. 
Ananymoui. H . T. 1831. 

AFFIDAVIT TO HOLD TO BAIL. 

Smtndert showed cause, against a rule obtained 
by Teffbrd, requiring the plaintiff to show cause, 
why, on filing common bau, the bail«bond should 



not be delivered up to be cancelled, on the 
ground of the affidavit to hold to bail not bemg 
suffidently certain* The affidavit stated, ^that 
Barnard Uregory is justly and truly indebted to 
this deponent in the sum of 75/. upon and by 
virtue of certain articles of agreement, bearing 
date the 8th day of September, 1830; and made 
between the said Barnard Gregory on the one 
part, and this deponent on the other part, where- 
by the said Barnard Gregory did, tor the con- 
sideration mentioned in the said articles of 
agreement, agree to pajr to thb defk>nent, the 
said sum of ISL at the time therein mentioned, 
and which is now past." Ue contended that 
this affidavit wassumdent, as it was positive and 
certain, and disdosed a good cause of action 
with the requisite degree of particuUrity. It 
stated that a debt was due upon articles of 
agreement, particulariy described : that the agree- 
ment was for the payment of a sum of money, 
fixed and certain, at a time stated, which time 
was alleged to be now past. 

Parke J. said the affidavit did not state what 
the consideration was. It might be executory, 
and therefore, consbtently with the affidavit, there 
might be no cause of action. The consideration 
might be goods, which were afterwards to be 
delivered. Now, supposing they were not de- 
livered, it would be too much to say that the 
plaintiff had been guilty of perjury ; but still, the 
defendant ought not to be hoiden to bail for it. 
Rule absolute. Walker v. Gregortf. H.T. 1831. 

kino's bench. 
Nid Priut SUHngi after Hilary 7Vr». 

FRAUD. 

Case by the holder of a bill of exchange, drawn at 
Pemambuco,on a person named Hancorn, of Lon- 
don, under the following drcurastances: — When 
the bill arrived in England, in July 1829, it w^s 
presented for acceptance at the counting house 
of Mr. Hancorn in Skinner Street, SnowhiU. The 
defendant, Mr. Waiter, who had been formerly 
in partnership with Mr. Hancorn, at that time 
occupied the counting house jointly with him. 
When the banker's clerk called for the bill, the 
defendant informed him, that Mr. Hancorn wits 
out of town, and it was therefore not accepted. 
He returned it to the clerk, telling him he had 
better present it again in a week or ten days, 
when Mr. Hancorn would be in town. Shortly 
afterwards Mr. Armfield, a partner in the house 
of Tavlor, Braid, and Co., the payees of the bill, 
callecl on the defendant, and represented to him 
that if the bill was not accepted, it would be 
protested, and returned. On this statement the 
defendant accepted it for Mr. Hancorn, on an 
assurance that it was ^ all correct" The de- 
fendant then wrote an acceptance " per pro- 
curation of Hancorn,*' and on the return to 
town of Mr. Hancorn, he told him what he had 
done. Mr. Hancorn expressed his r^;ret that 
^ he had accepted the bQl, as he knew nothine of 
the amount. On being afterwards presentea for 
payment, it was dishonoured. The plaintiff, Mr. 
Polhill, sued Mr. Hancorn as the acceptor. Mr. 
Hancorn defended the action ; and on the trial 
the defendant, Mr. Walter, was called as a wit- 
ness to prove the acceptance. He denied, of 
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coiine, that he bad had any aathoritj from Mr. 
Hancdm to accept the bill, and the plaintiff was 
consequently nonsuited. The present action was 
brougnt to recover the amount of the bill, with 
the costs (amounting to 57/.) which the plaintiff 
had incurred in the action against Mr. Hancofn, 
which had been defeated by the defendant's 
evidence. 

Sir James Scarletiy in his opening, mentioned 
the recent case of MarzetU v. WHlinnu and 
others*, in which it was decided that an action 
in tori was maintainable against a banker for 
breach of duty in not paying the check of his 
customer in due time, and that the defendant 
here had committed a breach of duty in not pay- 
ing the bill. He referred also to a case wtiich 
was tried some years ago before Mr. Baron 
Wood, in which it was holden, that a person 
entering into a contract as the agent of another, 
without authority, was bound by the contract as 
principal. 

The plaintiff's case being closed, 

Camphelly for the defendant, submitted that 
there was no case to gb to the jur}\ 

Lord Tenlerden C. J. was of the same opinion. 
There was no fraud that he could see. 

Sir James Scarlett submitted, that there was 
fraud upon the face of the bill. At all events the 
defendant was liable as acceptor. 

Lord Tenlerden C. J. said, he would let the 
case go to the jury if the counsel for the plaintiff 
wishM. His Lordship then left it for the jury to 
say, whether the defendant in accepting the bill, 
in the manner and under the circumstances 
stated, had been guilty of any fraud or deceit. 
If they thought he bad, the plaintiff would be 
entitled to recover; if not, and if they thought 
that in writing the acceptance he had acted 
honestly, urged as he was by the representation 
of Mr. Armfield, one of the payees of the bill, 
then they would fittd for the aefendant. 

The Jury immediately found for the defendant. 

Lord Tenlerden C. J. gave the plaintiff leave 
to move to set aside the verdict, and enter one 
for himself, if the court should be of opinion that 
he was entitled to recover, notwithstanding the 
jury had negatived fraud. Polhillv. IVaUer, 

• 

CONTRjICT — SAILOBS* WAGES. 

In an action for wages by a sailor on board 
the ship Dungannon, which, in the year 1827, 
sailed on a voyage from Liverpool to Odessa, it 
appeared that the plaintiff, John Mahony, joined 
the crew, in November 1827, at Zante, having 
previously entered into an agreement with Mr. 
H. Cameron, the then owner of the vessel, for 
wages at the rate of 2/. 5s, per mouth, and signed 
the ship's articles. The Dungannon was to take 
in a cargo of tallow at Odessa, and thence pro- 
ceed to England. On the arrival at Odessa, in 
Aucust 1828, Russia beine at that time at war 
with Turkey, it was found impossible to obtain 
the cargo, and the captain having in consequence 
abandoned the intention of returning to England, 
employed the ship in the service of the Hussian 
government, and made several voyages in that 
service from Odessa to Varna and back. The 
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plaintiff not choosinff to continue in this foreign 
service, announced his intention of retumii^ to 
England; and on the 26th of May 1829 he 
quitted the ship at Odessa. He now claimed 
28/. 9«. €d, as the balance of his wages, having 
already received lo/. 13<. 6d. on account. The db- 
jection to payment on the part of the defendant, 
Mr. Gilbert Henderson, was, that the plaintiff 
had no right to quit the ship, or if he had, the 
defendant was not liable to the whole of the 
present demand ; for it appeared that Cameron, 
the former owner of the Dungannon, had, after 
the ship sailed on her voyage, assigned his interest 
in it to the defendant, in satisfaction of a debt 
which he owed him : and it was now contended 
on the part of the defendant, that he was not 
liable to any of the contracts entered into 
by Cameron on the ship's account, before he be- 
came interested in the ship. 

Lord Tenterden C. J. was of opinion, that the 
plaintiff was entitled to recover. The ship's 
articles had been signed originally in blank — 
that in, no place of destination had been men- 
tioned ; and his Lordship observed, that it w^as 
most irr^ular to send a ship out with articles 
signed in blank. The plaintiff having ei^agedtogo 
to Odessa, and thence to return to England, was 
not bound against his will to continue in a foreign 
service.^ With respect to his wages, the defend- 
ant having become the owner of the vesseJ was 
clearly liable to the balance now claimed. 

Verdict for the plaintiff — Daihaged, 28/. Ma- 
hony V. Henderson, 

PREROGATIVE COURT. 
ADMINISTRATION. — TROTBR. 

Dr, Adants applied to the court under the 
following circumstances: — A testator had, about 
fifty years ago, devised real property to two trus- 
tees, for the purpose of its being mortgaged or 
sold, in order to raise a fund for the provision of 
minors. One of the co-trustees died ; the other 
carried the intentions of the testator into effect. 
The mortgagee became bankrupt, and a dispute 
arose between the parties interested and the as- 
signees of the bankrupt's estate. An application 
was made to the Master of the Rolls, and he de- 
cided that the property should be sold. The 
deeds, which had been in the custody of Mr. 
Wm. Andrews, the solicitor of the parties, had 
by his death come into the possession of his son, 
who refused to give them up, except to the legal 
representatives of his father. The present appli- 
cation therefore, was for an administration of the 
effects of Mr. Wm. Andrews, limited to these 
deeds. 

Sir John NichoU declined granting the ad- 
ministration, as there was another mode of 
obtaining the deeds, m. by an action of trot>er. 
In the goods of IViliiam Andrews, 



MINOR CORRESPONDENCE. 

QUSaiES. 

1st. By referring to ** the Legal Observer," 
page 20, it will be seen it^ was* concehrcd that 
the words of $ 15. of the l Wm. 4. c.7a would 
have the effect of taking all the inhabitants of 
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Chester and Wales out of the protection of § 7. I 

of 7 & 8 Geo. 4. c. 71.9 and rendering them ' 

liable to arrest for 20/. according to § 1 . of that 

statute. In the Carmarthen Journal of the 4th 

of March instant (citing the Salopian Journal), 

it is stated, *^ In the Court of King's Bench last 

week it was decided, that no person in Cheshire 

or in Wales can be arrested by process out of 

the Courts of Westminster, for a debt under 
^» • • • • 

After the above decision, it may be a question 
whether any debts in Wales can be recovered 
under Jifti/ pounds, as bv the Welsh judicature 
bill the defendant would be entitled to ajudg- 
ment as in case of nonsuit, if the plaintiff pro- 
ceeded against him in any of the Courts of 
Westminster for any sum less than 50/." 

Has there been a decision to that effect? 
what is the name of the case? and where re* 
ported ? 

Can a debtor be arrested in Wales for a 
debt under 50/. ? 

W. 



sd. What can be advanced in defence of a 
vendor's solicitor introducing into his conditions 
of sale that the conveyance is to be prepared by 
hinisclf at the purchaser's expense ? 

P. 



3d, Is a writ of enquiry necessary after a 
judgment by default in an action of debt upon a 
simple contract? 

I understand that a case was decided in the 
Common Pleas about a year ago, establishing 
the ai&rmative of the question, in contradiction 
to the old authorities, but I have not been able 
to find the case. 

H.H. 



4th. A. is articled to B., an attorney who is 
clerk to a civic company, and also a freeman of 
the city of London. At the expiration of A.*s 
articles, will he be entitled to his freedom of the 
city by servitude ? 

5tfa. A clerk's articles expire before he is 
twenty-one, must he wait till he is twenty-ope 
before he can be admitted an attorney ? 

A. F. C. 



6th. The London Grand Jury find a true bill 
against A. for libel. A. removes the indictment 
from the Old Bailey to the Court of King's 
Bench. Not being in custody, he does not sur- 
render to take his trial on the day fixed for the 
trial of the indictment. Can the trial proceed, 
and can judgment follow a verdict of guilty in 
A.'8 absence ? 



7th. Suppose an articled clerk enter the 
yeomanry with his roaster's consent, need the 
most scrupulous master hesitate to make affi- 
davit, or give a certificate, at the expiration of 
the articles, of his having passed his five years 
in his service ? 

S. H. W. 



8th. Is a defendant, upon issuing a^writ of 
false judgment on a judgment obtained in an 
English county court, and not in a county pala- 
tine, compellable to give security for costs to 
prosecute his suit ? 

A case has lately occurred, in which the 
plaintiff says he is entitled to such security, 
rhe damages laid in the plaint were 1 9/. 1 9«. 1 1 d., 
for which sum the plaintiff recovered a verdict. 
Tidd's Practice, and other similar works, are 
totally silent upon the necessity of finding secu- 
rity, merely stating that neither party is entitled 
to costs upon this writ. By the 7 & 8 Geo. 4. 
c 71., "all and every" the provisions of this 
act are extended to the 19 Geo.?, c. 70.; and 
by this last statute it is enacted in § 5., " that 
no execudon shall be stayed or delayed upon or 
by any writ of error or supersedeas, thereon to 
be sued for the reversing of any judgment given 
or to be given in any inferior court of record, 
where the damages are under lo/. (this sum will 
be 20/. under th6 first named act), unless such 
person or persons in whose name or names such 
writ of error shall be brought, with two sufiicient 
sureties such as the court (wherein such judg- 
ment is or shall be given) shall allow of, shall 
first, before such stay made or supersedeas to be 
awarded, be bound unto the party," &c.: the 
remainder of the section describes the nature of 
the security to be given . Now, I apprehend that 
this act was not intended to authonze,.nor does 
it authorize^ the plaintiff to call for security in 
a case of this kind, inasmuch as the writ of raise 
judgment is not named therein, and cannot, it is 
conceived, be included under the term ** writ of 
error," to which there is attached a certain and 
known meaning; and the enactment is also con- 
fined to inferior courts of record, which the county 
court is not. This I think sufficient to show, that 
any reliance that may be placed on this statute is 
not well founded. But notwithstanding these 
circumstances in favour of the defendant below, 
the plaintiff in the case above alluded to, has 
issued execution, and actually levied, on the 
ground that the writ of folse judgment is a mere 
nullity, unless security for costs be entered into. 
The writ is returnable in the King's Bench on 
the 12th April, wheresoever, &c. As this is a 
question of some interest, and more particularly 
to those who may have frequent occasion to 
consider the point, I shall be glad to have the 
opinion of some of your able correspondents 
upon the legality of the plaintiff's proceedings, 
and if illegal, what is the defendant's remedy. 

H. C. 



ANSWBJl TO QUE&T, page 351. 

The 10th section of the act, 7 & S.Geo. 4., 
which is, a clause reciting that the act shall not 
extend to Scotland or Ireland, is worded in ex- 
actly the same manner as the preceding one, 
and I think it can be reasonably concluded, that 
those words which form the exception in the 
lOth section, should likewise bear the same sig- 
nification in the 9th, and there is not atiy pro- 
viso or clause in the act for its extending only 
to certain parts, but to the act in toto, 

T.E. 
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MISCELLANEA. 

ITATB OP TBB LAW IN TRB TIMB OF RSNBT TH. 

Whbn Richard terminated the tway of the 
Piantagenets, which had endured from the ac-^ 
cession of Henry II., three hundred and thirty* 
one years, Heniy VII. assumed the r^gal power 
by a sort of military election ; a mc^e of ac- 
quiring power probably not very consonant with 
legitimate notions; yet the conqueror's roar* 
riage with the princess Elizabeth, eldest daughter 
of Edward IV., and legitimate heiress to the throne 
gave him, at least, an intelligible title. And 
u it had not the principle of nereditary right, 
It had been so very occasionally realised in prac- 
tice, that from the Conquest to Richard III., 
precisely one half the kings of England acouired 
the throne by usurpation. Augustin's aefini- 
tion of a political society is — *^ As the head of 
a body natural cannot change its nerves and 
sinews, cannot deny to the several parts their 
proper energy, their due proportion and aliment 
of blood ; neither can a king, who is the head 
of the body politic, change the laws thereof; 
nor take from the people what is theirs by rifht, 
against their oonseot.^ For^he is appointed to 
protect his subjects in their lives, properties, 
and laws ; for this very end and purpose he has 
the delegation of the |iower from the people, 
and he has no just claim to any other power 
but this." 

Henry VIL, though chaste and temperate, was 
not a monarch whose personal conduct realised 
all that must have been expected of him. His 
avarice, of which Empson and Dudley, two 
lawyers, were the detestable iiutruments, ren- 
dered him odious to bis subjects, from the di»- 
srace which, in the persons of the two lawyers 
before mentioned, it cast on the profesMon. The 
laws, indeed, were more reverenced than in former 
tiroes, but yet we do not find in the history of 
their application, that security for the livesy pro* 
perty, and liberty of the subject which was desir- 
able. In addition to the feudal burdens imposed 
by the Norman conquest, the personal despotism 
of the conqueror and bis immediate successors 
was never surpassed in any part of modern 
Europe ; and when the power of the monarch 
became subsequently relaxed, it seems to have 
been assumed by the nobility, the virtual and 
real power of the government residiog for several 
centuries in tbe aristocracy, who, under a weak 
monarch, never frdled to exhibit their own pre- 
tensions, with small regard to the interests of 
the people, over whom they tyrannised srith a 
reckless authority more grievous, because more 
inveterate and incessant, than any exercise of 
the sovereign power. Better thines were pro- 
mised at the banning of Henry Vll.'s reign, 
and DTOper constitutional forms were observed 
in the acts of government, but the right spirit 
had not yet supervened. More wanr than £d- 
ward IV., the exactions of Henry VII., in the 
way of benevolences, were done by consent of par- 
liament; but they were exactions nevertheless, 



and the abuse of the constitutiona! mcana by 
which they were effected, in reality only made 
tbein more grievous, as they deprived the people 
of what was meant to be for tijeir own peculiar 
security. But, above all, the mind revolts 
and kindles into indignation, when we observe 
that all penal statutes wer? enforced which 
would contribute any thing to the exchequo- of 
the monarch ; and when, with the same view, 
tbe king caused prosecutions to be instituted on 
laws old and foivotten ; a spedes of tyranny, to 
a generous mind, and to an honest lawyer, of 
of all the most ooioos and galling. 

SINOULAa DISTaBSS. 

Archibald Carmuel, town-officer, hanged at 
the cross, and hung on the gallows twenty-four 
hours ; and the cause wherefore he was hanged, 
he, being an unmerciful, greedy creature, poindecl 
(i. e, attached by distre&s) an honest man*s house ; 
and among the rest, he poinded tbe king and 
queen*s picture ; and when he came to the cross 
to comprise (appraise and expose to auction) 
the same, he hung them up on two nails on the 
same gallows to be comprised ; and they being 
seen, word went to the King and queen, where- 
upon he was apprehended and hanged.— -iPif- 
caim*s Ancient Trialg. April 87. leoi. 



LAW OP LEGITIMACY. 

Children have been adjudged in England le- 
gitimate when born forty weiks and eleven days 
after the death of the husband. There appears 
to be no definite period fixed by our law. Hie 
code Napoleon withholds the presumption in 
favour of legitimacy, when the chdd is bom three 
hundred days after the dissolution of a ** mar- 
naae." 

The Frederidan code of Prussia, without ex- 
pressly declaring children bom in the Llth month 
lU^timate, attaches many additiopd oondttiotts 
to the proof of legitimacy in such a ease. By 
the Scotch law and the civil law, it seems to be 
treated as a concludve proof of illegitimacy, 
where a child is bora after the teath mooth •— 
three hundred days. 

jooiciAL coaaumoK. 

Philip de Comities rays (vol. S. p. 7.) in bis 
meinoin, that Lewis XI. distributed for corrupt 
purpose sixteen thousand' crowns among the 
King of Eni^hind's officers, who were about his 
person, particularly to the lord chancellor, the 
master of the rolls^ Ac. 

DBCOftUM OF THE JUDICIAL OmCE. 

Patience and gravity of hearing is an essential 
part of justice ; and an overspeakmg judge is no 
well tuned cymbal. It is no grace to a judge, 
first to find that which he roight have heard in 
due time firom the bar, or to show quicknesrof 
conceit in cutting off evidence or counael too 
short ; or to prevent information by questioos, 
though perdnent. — ^ocofi'f Euays, Judkahare, 
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Pcrtiiiet, et nesclre nudam est, agitamus.' 
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PRACTICE OF THE ECCLESIASH- 
CAL COURTS. 

It is somewhat singular that there is no 
publication in which the practice of the 
Ecclesiastical Courts can be ascertained by 
the general practitioners of the law. Tlie 
modes of procedure in Che several courts of 
law and equity are described in numerous 
works, from the most concise to the most 
elaborate. At Doctors' Commons no doubt 
these matters are well known ; and proba- 
bly the want of such a book is not much 
felt by proctors ; but it is an inconvenience 
of no small magnitude to solicitors in ge- 
neral, that they are not put in possession 
of the rules of practice, and the regulations 
of these courts, in which* although they 
cannot personally conduct any proceedings, 
it is frequently of the greatest importance 
that they should be enabled correctly to 
inform and advise tlieir clients, whose aflairs 
may render an 'application to such tribu- 
nals indispensably necessanr ; and accurate 
information in this respect is often essential 
in conducting collateral proceedings in 
other courts. 

By the favour of the King's Proctor we 
are enabled to present our readers with the 
principal orders of court made in the years 
1827 and 1830, the ^r^^ series of which 
prescribes the time of proceeding after 
plea, the allegation, answers, examination 
of witnesses, &c. The second set of orders 
relates to additional court days for expe- 
diting and regulating the proceedings in 
the Courts of Arches and Peculiars, and 
the Prerogative Court. The third con-^ 
tains the l^t regulation regarding probates 
and administrations, with a view to the 
prevention of fraud in obtaining them. The 
whole seem well adapted to accelerate the 
several stages of a cause, and the conditions 
relating to costs are no doubt calculated 
to benefit the suitor, and relieve the court 
from improper proceedings. 

NO. XXIV. • 



No. I. 

ORDERS OV COURT, TO SERVE AS OEKERAlr 
RULES OF PRACTICE. 

SCad« oa the fint Seauon of Easter Term,' 1 327. 

1st. That on the first Session of every 
Hilary, Easter and Michaelmas term, pub- 
lication shall pass on all pleas given in and 
admitted on or before the by-day of the 
term preceding, unless upon such first ses-. 
sion cause be shown to the satisfaction of 
the court for extending the term probatory; 
provided that nothing herein contained 
shall preclude the court from assigning 8 
shorter term probatory, or prevent the 
party giving the plea from sooner praying 
publication. 

2d. That a party intending to counter- 
plead, shall assert his allegation the court 
day on which the term probatory expires, 
and shall bring it in on tne following court 
day, unless on that day cause be shown to 
the satisfaction of the court for allowing 
further time for bringing in such allegation* 

Sd. That upon answers being prayed, 
the proctor prajring the answers shall forth-, 
with take out a decree, and shall cause the 
same to be duly served without delay on, 
the advise party in the cause ; so as to 
put such party in contempt in case the d^ 
cree shall not be obeyed within a reasonable 
time; provided that the examination of 
witnesses shall not be delayed, nor the 
publication be postponed, in order to wait 
for the answers ; but publication shall pass 
as aforesaid ; unless upon application being 
made to postpone the publication, it shall 
appear to the satisfaction of the court, that 
due di%ence had been used in taking out 
and enforcing the decree for answers. 

4th. That when application is intended 
to be made for extending the time in any 
case, notice thereof in writing, and of the 
grounds on which the application is to be 
made, shall be given to the adverse proctor, 

Gg 
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and delivered into the registry three days | 
before the making of such npplication. 

5th. That any neglect or delay in bring- 
ing in answer^, or in other proceedings, 
slmll be matter ot* consideration in respect 
to costs either immediate, or at the end of 
the cause. 

J« NiCHOLL, 

Dean. 



No. II. 

ORDERS OP THE COURT, 

Made the 4tli Session of Hilary T^rm, 
ISth February, 1830. 

Tlie Official Principal of the Court of 
Arches having taken mto consideration the 
expediency of appointing additional court 
days for die transaction of business and 
of making orders of court for expediting 
and regulating the proceedings in that court, 
has ordered, and does hereby order as fol- 
lows. 

1st. That all court days^ appointed at 
sessions, and by-days in each Term, for 
the Courts of Arches and Peculiars, and for 
the Prerogative Court, shall each of them 
be reciprocally considered and taken to be 
regular court days for the despatch of all 
business in each and every of the said 
courts, and that so many additional court 
days in and after each and every term shall 
be from time to time appointea as may be 
deemed and considered necessary for the 
despatch of business ; and such additional 
court days shall be, to all intents and pur- 
poses, regular court days. 

2d. That all days which shall be ap- 
pointed as caveat aays in the Prerogative 
Court shall be regular court days for expe- 
diting all proceedings in that court, and 
likewise in the Courts of Arches and Pecu- 
liars, 

3d. That when a party shall have been 
duly cited, and shall not appear on the day 
assigned for his appeai-ance, such party 
shall be pronounced in contempt, and the 
proceedings shall on the following court 
day, and afterwards, be carried on in pain 
of his^ con tempt — **in pcsnam contumaciam" 

4th. That when proceedings are carried 
on " in pcenam contumaciam," witnesses 
may be produced and sworn before a sur- 
rogate in his chambers, as well as in open 
court, and such production shall be im- 
mediately entered and recorded in the 
register book ; but the witness so produced 
shall not be repeated to his deposition 
until forty eight hours at least shall have 
expired from the time i>f his production. 



5th. Tiiat the proctor of a party taking 
out a citation, or other process, shall on the 
day of its return be prepared to exhibit 
his proxy, and to proceed in the cause by 
taking the first step therein according to 
tlie nature of the proceedings. 

6th. That any party who shall have been 
served with a citation, or other process tb 
appear, and who shall appear on the day 
assigned therein, shall be dismissed with his 
costs, unless the party taking out such cita- 
tion or process shall return the same, and 
be prepared to proceed in tlie suit, for 
which costs the proctor taking out such 
citation or other process shall be liable. 

7th. That a proctor appearing for a 
party cited shall be prepared witli his 
proxy, and shall exhibit the same on enter- 
mg such appearance. 

8th. That the proctor of a defendant in 
a matrimonial cause shall admit, or deny, 
the fact of marriage, under pain of suspen- 
sion, on the same day that the plea alleging 
the marriage is admitted. 

9th. Tliat if the party giving in any alle- 
gation, sliall reqmre the answers of the 
adverse party, he shall on tlie day on which 
his plea is admitted apply to the court to 
assign a time for bringing in such answers ; 
and unless the answers shall be brought in 
at or before the time assigned, the £Bicts 
pleaded shall be taken pro confessa^ as 
against the party so neglecting to give in 
his answers. 

lOth. That the expense of taking de- 
positions to prove facts confessed in answers 
or admitted in acts of court, if taken after 
such confessions or admissions, shall be 
paid by the party producing the witness, 
unless the court shall think fit to direct 
otherwise. 

1 1 th. That in all cases the cpurt may ex- 
tend the time upon reasonable cause shofwn* 

1 2th. That when any exhibits are pleaded 
in supply of proof, .tlie proctor of the ad- 
verse party shall, on the day on which the 
plea is admitted, declare, whether he con- 
fesses or denies the hand-writing as pleaded 
of such exhibits ; and if the hand- writing t>e 
denied, and afterwards provedt the costs 
occasioned by the proof shall be paid by 
the party who denied the hand-writing, 
unless the court shall think fit to direct 
otherwise. 

13th. That in all cases the court may, 
upon application made to-k, direct seciinty 
for costs to be given by either or all of 
the parties. 

(Signed) J. Nicholx*, 

Official Principal of the 
Court of Arches. 
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No. III. 

OdRECTIONS TO THE DEPUTY' RBOISTRARS 
OF THE PREROGATIVE COURT. 

Understanding that some few instances 
have recently occurred in which probates or 
iMdministrations are supposed to have been 
obtained by fraudulent means, I desire the 
deputy registrars will call to the attention 
of the practitioners and officers of the 
court the extreme importance of the 
greatest vigilance and caution in the pass- 
ing of all grants. 

The practitioners must perceive the pro- 
priety of obtaining reasonable satisfaction 
that the person applying for the grant is 
entitled to it ; and if, from the mode in 
which the party applies, or from the time 
that has elapsed since the deatli of the 
deceased, or from any other circumstances, 
there is tlie least reason to suspect that 
the person applying is not entitlea, it is the 
nrianifest duty of die proctor to make fur- 
ther enquiry into the matter, and conse- 
quently, if any proctor proceeds in forward- 
mg such business without reasonable 
satisfaction that the grant is not fraudulent 
he will be held responsible to the court. 

In like manner the clerk of the seat or 
his assistant, and every other officer of the 
court whose duty it may be to examine the 
grant before it passes, observing any rea- 
son whatever to doubt its correctness, is 
directed and required in every such case 
carefully and diligently to make further 
enquiry, and not to suffer the grant to pass 
ontil ne has received reasonable satisfac- 
tion respecting it. 

It is further directed that in the oath to 
be taken by an executor or administrator 
the ttine of the death of the party deceased 
shall be set forth, by stating that the de- 
ceased died on or about the of 
in the year , and that the time of the 
death so stated in the oath shall be insert- 
ed in the jurat, and also noted in the margin 
of the probate or administration in legible 
characters, so as visibly to appear to any 
person to whom such probate or admini- 
stration shall be presented for the purpose 
being acted upon. 

Dated this 8th day of May, 18S0. 
(Signed) John Nicholl, 

Judge of the Prerogative 
Court of Canterbury. 



ON RECEIVING THE EVIDENCE 
OF PARTIES. 

We insert the following communicatiop 
from a correspondent, on the subject to 
which one of the bills of Lord Wynford 



relates. We have subjected tlie paper tt> 
some alterations, and think it well entitled 
to attention; but "we wish it to be under- 
stood, that we do not pledge ourselves to 
the recommendation of all the conclusions 
of the writer.] 

Amongst the alterations that appeal 
necessary in the English common law is 
one regarding the rules and principles 
of evidence. Tliere are two respects in 
which evidence may be viewed ; the one, 
in which it is considered as information 
entitled to a greater or less degree of 
credit, according to the character of the 
person giving the same, or the circum- 
stances that may exist to bias his testi- 
mony ; the other, in which it is regarded as 
proof, or tantamount to manifestation^ If we 
take the former view, the principle adopted 
by the English law, of receiving some and 
rejecting other evidence, appears absurd. 
We must conclude, therefore, that the law 
takes the latter view, and regards evidence 
as proof or manifestation. It may be de« 
sirable to enquire into the reason of this. 

In the Saxon period of our history there 
existed so great a subordination in the 
people, and so general a juridical super* 
mtendence, as are altogether unknown in 
our times. The country was divided into 
counties, hundreds, and ti things, and every 
stranger or foreigner who came to reside in 
the kingdom, was compelled, within a limited 
time, to enrol himself in some one tithing ; 
a law not inconvenient at a time when com- 
merce had no existence, and the necessity 
of travelling was rare. The result of this 
general subordinate and juridicid super- 
mtendence was the sifting out from the com- 
munity every unworthy character. Every 
man having an intimate knowledge of his 
neighbours, criminals were soon detected, 
and removed from the community. For, 
upon any one being adjudged a felon, 
banishment, if not death, cut him off from 
the tithing to which he ha4 previously be- 
longed; and not being a member of a tith- 
ing he ceased to be a member of a hundred, 
of the greater divisions of a county, and of 
the kingdom at large. Outlawry, in these 
days, was indeed a punishment, as the per- 
son outlawed was driven forth from the 
habitations of his fellows to the woods and 
forests, deprived of all rights and privileges 
which he had before possessed, and his re- 
tiuii into society renaered impossible with- 
out a reversal of his sentence. But another 
result of this system was, that the testimony 
of every individual not attainted was con- 
sidered as equivalent to complete proof* 
there being no ground for considering it 
I otherwise; and as in civil suits, brought by 
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one member of the community against 
another, there was necessarily an affirm- 
ation on the one side and a denial on the 
other, and as each of the parties was deemed 
equally worthy of credit, it followed that 
the evidence of neither was received. Tlie 
testimony of both was rejected, because, 
i>eing contradictory, both could not be true, 
and consequently they proved notliing. We 
^.hus see the reasons that led to the adop- 
tion of the two leading maxims of the Eng- 
lish law with respect to evidence, that no 
person who was infamous, t.€. who had done 
an act by which he had forfeited the cha- 
racter of an honest and true man, and no 
person who was interested^ could be a com- 
petent witness. 

While the country retained its ancient 
juridical government, and before it became 
a commercial one, the establishment of such 
rules of evidence was not perhaps attended 
with any ill effects, considering the publicity 
that was then given to all bargains and con- 
tracts. Land could not be conveyed with-* 
out tlie attendance of tlie parties on the 
very spot, and there, in the presence of 
witnesses, the one delivering possession to 
the other ; and the same, or as great pub- 
licity was given to ail other contracts, 
which beiug generally made in a fair or 
market, evidence (couhl very easily be pro- 
cured respecting them. But so soon as 
such juridical government ceased to be 
strictly kept up, and commerce began to be 
cultivated, the rule not to receive the evi- 
dence of an interested party became inap- 
plicable to the state of society, as did the 
principle upon which it was founded, of 
regarding evidence as proof; for when men 
had no longer th$it intimate knowledge of 
their neighbours which they possessed be- 
fore, criminals could not so readily be sifted 
from out tlie community; and as commerce 
caused contracts to become mere matters 
of course, and divested them of the solem- 
nity and notoriety which previously dis- 
tinguished them, great inconvenience arose 
from rejecting generally the best, sometimes 
tlie only evidence which could be had. 
, Now the civil law. took a different view 
of the nature of evidence, and adopted 
a different rule. In criminal matters it 
-requires the testimony of two witnesses 
to convict any one of a crime punishable 
.with death ; thereby showing that it was 
pautious in giving credit to testimony:. and 
in suits of a ciyil nature, the evidence of a 
party interested was equally receivable with 
that of any other person. 

Let us now enquire what reasons exist, 
in our own time and countr}% against re- 
garding evidence as mere information, en- 



titled to more or less credit according to 
the character and circumstances of the 
witness. 

Laws should always bear an analogy to 
the manners of the period in which they 
prevail. They should change as the pe<^e 
change ; for the laws of a rude period can 
never be applicable to a more civdised state 
of society, ^ye have seen the diffiwent 
views which the Roman and the English 
law took of evidence* and their opposite 
practice with respect to it. What was tlie 
reason? The English law was instituted 
for a period comparatively rude, while the 
Roman law was embodied in and for a 
state of society highly refined. In a rude 
period the rules of law require to be 
strongly marked out, and do not admit of 
any very nice distinctions, which an uncul- 
tivated people would not be able to per- 
ceive. This observation more especially 
applies to the Saxons, where the body of 
the people, unlettered and ignorant as-they 
were, were the judges. At that time, 
therefore, it might appear that the re- 
ceiving the evidence of parties interest(Kl» 
or any evidence that did not carry with it 
a strong presumption of its truth, was im- 
proper, because a jury in those days was 
mcapable of distingmshing the different 
shades of credibility attending various kinds 
of evidence. This reason, however, no 
longer exists, and the practice of rejecting 
the testimony of interested parties ought 
therefore to cease. 

At the present time a jury never does 
receive evidence without weighing its value« 
a task which, from the degree of knowledge 
possessed by the nation at large, a jury is 
now competent to perform. Thb being 
the case, how absurd is it to refuse to 
receive any evidence that can be given» 
any information that can be obtained — 
which can by possibility throw light upon 
a transaction. But the matter rests not 
here : while excluding the evidence of in> 
terested parties generally, our law has felt 
the necessity of permitting it to be received 
in some cases, and has therefore made a 
distinction as to what parties shall be ad- 
judged interested, so as to become incapa- 
citated for witnesses; and what parties 
shall be held good evidence, notwithstand- 
ing their being i^tere8ted. Now, in draw- 
ing a distinction like this, it will be seen 
there must be great difficulty; that it can 
be no easy task to fix the kind or quantum 
of interest which shall incapacitate a man 
from being a legal witness ; and most strange 
are the determinations of the English law 
upon this point* 
-From tlie commercial character of our 
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country at the present day, the rejection of 
the testimony of an interested party must 
be most unwise. In many instances, as before 
remarked, the parties to a transaction, if 
not the onlyy are the mo6t im|>ortant wit- 
nesses that can be had, and a denial of 
justice must frequently occur thitough the 
rejection of such CTtdence. In such case 
it may be said, relief can be obtained in 
equity ; but it may be answered, that while 
the admission of the evidence of parties in- 
terested in courts of equity, shows the 
impropriety of the ride adopted by the 
common law, the mode of receiving evi- 
dence in those courts is not the mode best 
adapted to elicit the truth. For if in any 
instance the examination of a witness vird 
vocBy in open court, is important, it \% in 
the case where a witness is an interested 
party. Tlic mode of examining persons in 
our equity courts does not afford facility 
for sifling out the truth wliich is afforded 
by the examination of witnesses in the pre- 
sence of judge, jury, and the public; and 
in the case of mterestcd parties, gives to 
them, what they should, as much as possi- 
ble, be prevented from having, — a previous 
knowledge of the interrogatories to which 
tbey ore to give answers. 

The state of the argument then stands 
thus : The rule of rejecting the evidence of 
parties interested, being applicable to the 
rude and peculiar state of society in which it 
was first established, is a strong argument of 
its inapplicability to our more reined one. 
That a jury does always exercise its judg- 
ment a» to the value of the evidence, and 
ia quite capable of so doing ; and that there- 
fore the admission of the evidence of par- 
ties interested, could not be attended with 
ill efiects. That the evidence of parties in- 
terested, being made serviceable in some 
c^es, but not in all, has produced doubt, 
confusion, and inconvenience. That the 
admission of, the evidence of parties in- 
terested in the courts of equity, does not 
remedy the defect of the common law; 
the mode of receiving evidence, and ex- 
amining persons in such courts, being the 
moAe least adapted to answer its proposed 
end. L. W. W. 
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lite Law, Practice^ and Styles, peculiar to 
the Consistorial AcOans tra$uferred to the 
Court of Sesskmy by Act 1 G. 4. c 69. 
Compiled 6^ Maurice Lothian, Solicitor 
in the Consistorial Court of Session, 
Edinburgh. Adam Black, 1830. 

This is. a work much wanted ; more par- 
ticularly on this side of the Tweed. There 



are few subjects on which so much doubt 
and confusion have existed as on the law" 
of marriage in Scotland ; and, as the ne- 
cessity for its being clear and precise was 
of considerable imjiortance as well in Eng- 
land as in Scotland, we have frequently had 
the more reason to regret that there was 
no work to which we might refer which 
was at once correct and concise. We think 
that Mr. Lothian*s book will lessen, if not 
entirely remove, this difficulty ; and in order 
to 'enable our readers to judge of this for 
themselves, we shall make some extracts 
from the work. 

We shall pass over the account of the 
Commissary Court, and shall proceed at 
once to the subject most interesting to 
Southron readers — the precise ceremonies 
necessary to constitute a marriage in Scot- 
land. 

** By the civil law this relationship was 
consicicred to be purely a consensual contract, 
though in general, all nations have employed 
certain solemnities to mark its constitution. The 
Council of Trent made the sacerdotal benedic-' 
tion necessary to its validity. This, though it 
extended to the Western Empire, and prevailed 
over Europe, was not acknowledged in Scotland; 
in consequence of the Reformation ; and since 
that time the ceremonies of a regular marriage, 
consiiit only of the proclamation of banns, of 
which a register is kept, and the acceptance of 
the parties before a clergyman, who pronounces 
the nuptial benediction, and who may be either 
Of the Scotch or English church. Toll Act: 
3 Anne, lo. b. 7. 

Banns should be proclaimed on three Sun- 
days in the parish church or churches of tho 
parties, while the people are assembled for divine 
service. The names and'desiguations of the par- 
ties, and their purpose of marriage are thereby 
announced, and all concerned are required to 
state any objection which they may have to the 
union. The only specific regulations on this 
subject are ecclesiastical. See B. I. of Discip- 
line, Gen. Asscm. ] C38. ar. Si. Direc. of Wor- 
ship; 1 644. Act of Assembly, 1 690. c. 5. ; 1 7 1 r . 
c. 5.; 1748. c. 8. They have, however, been- 
recognised by repeated enactments of the legis- 
lature against clandestine and disorderly- mar* 
riages. After proclamation of banns the woman 
' cannot do any gratuitous deed to the injury of 
her future husband. The certificate of tne ses- 
sion clerk is received as evidence of the due 
proclamation, not to be r^dai^ed by positive 
proof that ide three diflerent proclamations 
were made on the same day, though he may be 
prosecuted at common law if he returns a False 
certificate. 

** It makes no diftrence, howeyer, as to the 
\e^ effects on the parties, though this relation- 
ship be contracted in the most irregular form. 
The only individuals affected by the form arc 
the celebrator and witnesses. In the latter case, 
the clereyman by stat. 1661. c.S-i. is exposed 
to banishment, and the witnesses by 1698. c. 6. 
to fine and imprisonment'; but, for a long time 
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back there have been few such prosecutions; 
nor will there likely be any, unless other cir- 
cumstances occur to call for the interference of 
the criminal prosecutor. 

*' Marriage in this country, according to all 
our institutional writers, and a long unbroken 
chun of solemn decisions, is constituted simply 
bj^ the consent of parties expressed de prmsiiui^ 
without regard to form, and without consume 
mation ; and may be proved by such parol or 
other testimony as is admissible to establish any 
other personal contract of importance. Lord 
Stair, B. 1. 1. 1. § 6. says, ' Marriage consists in 
the present consent, whereby they accept each 
other as husband and wife, whether that be by 
words, expressly, or tacitly by marital cohabi- 
tion or acknowledgment, or by natural connec- 
tion, where there has been a promise or espousal 
preceding, for therein is presumed a conjugal 
consent de prictenii.* In like manner, Mr. Ers- 
kine, B. 1 . t. 6. § 2., describes it as a civil con- 
tract, constituted by consent alone. 

*^ Such consent may be declared in writing or 
before a magistrate, or kirk-session, or mutual 
friends, without the intervention of a clergyman, 
and it may be inferred from the conduct of tlie 
parties. 

"I. It must be shown, however, that the 
consent was deliberate, serious, and voluntary. 
In the case ofCamtron, Diet. p. 12680, the court, 
owing to the youth of the female, and the pre- 
cipitation employed, considered that her con- 
sent had not been given with that seriousness 
which such a contract requires, and therefore 
annulled a marriage celebrated before a clergy- 
man, proof having been led that she went to 
the place with her mother without any inten- 
tion of marriage, that it was celebrated in her 
mother's absence, was instantly succeeded by^ 
repentance, and that some altercation ensued 
on bedding being proposed; on which the mo- 
ther and daughter, a girl of only twelve years 
and four months old, returned home, refusing 
to acknowledge the marriage ceremony. 

'* 2. Idiots, being incapable of consent, cannot 
marry. The procreation of children by idiots 
who may have gone through the most formal 
ceremony, and who may not have been pre- 
viously cognosced, will not supply the want of 
the requisite consent; such were the circum- 
stances of the case of B/air v. Blair, 38th June, 
1 748, Diet. p. 6293, in which the interlocutor 
of the commissaries, adhered to by the Court of 
Session, bore, * that the said. Hugh Blair was, 
and from his youth had been, a natural fool, 
and void of that degree of reason and under- 
standing which were necessary to entering into 
the marriage contract, and therefore found and 
declared the pretended marriage to have been 
from the be^^inuing, and to be in all time coming 
void and null.' In the English case, Tttmer v. 
Meyert, 6th May, 1808, a ceremony of marriage 
was set aside as void, on the ^ound of the hus- 
band's insanity, he himself being the pursuer of 
the action of nullity after his recovery. Lord 
Stowel said, ' it is perfectly clear in law, that a 
party may come forward to maintain his own 
past incapacity, aud also that a defect of ca- 
pacity invalidates the contract of marriage as 
well as any .other contract.* 



** 3» Pupils, that isy a bojjr under fourteeQ and 

a girl under twelve years of age, bdng presumed 
incapable of giving consent, as well as bdng 
physicallv immature, cannot marry. If, however, 
their cohabitadon is continued after puberty, 
the requisite consent will be held as irretrievably 
supplicKl. Johnston v. Ferrier, 17th Nov. 1770, 
Dtct. 895 1 . In this case the female was twenty, 
and the male twelve years of age. 

** 4. From the same inability to cive a rational 
consent, a person cannot be bound by ony words 
uttered or solemnity gone through when intoxi- 
cated, and disclaimed when sober. The circum- 
stance of a woman's being in a state of inebriety 
when declaring a marriage before a justice of 
the peace, and for three days thereafter, during 
which she cohabited with the defender, was 
found to entitle her to a decree of nullity, and 
nutting to silence, in JohnaUni v. Brown^ 15th 
Nov. 1 823, she having left him, and intimated 
that she would hold no communication with 
him, so soon as she became capable of acting 
rationally. A man's acknowledgment was dis- 
regarded, having been made in liquor and in 
jest, in Grei/ v. Ltnnie, 12th ^farch 180I, and 
because it was. made in jest, in McGregor v. 
Campbell, 28th Nov,, 1801. 

*' 5. If either party be compelled to express 
consent there can be no marriage, even though 
consummation follows, unless it be unequivo- 
cally proved that the parties voluntarily coha- 
bited afterwards. 

^'6. A person within the fort>idden degrees 
of relationship, or impotent, or who is bound 
by a previous existing marriage, is. not at liberty 
to give a lawful consent. By stat. 1600i & 20. 
a party who is divorced for adultery is not per- 
mitted to marry with the guilty paramour, 

" Neither the bon&j^des of one of the parties 
to a second marriage, nor the plea of personal 
exception against the conduct of the parties to 
a first, will protect the second against the effects 
of a challenge by any indtviduai- having an in- 
terest to object to it. In regard to the offspring 
of such second marriage, see Chap. JX. 

^' The consent of parents or guardians is un<« 
necessary. In Muir v. Kitbet, lith Jan. 1727, 
where the requisite consent was deliberately 
given, it was found not to be invalidated bf the 
circumstances, that the gentltoan was a minor ; 
that he had not got the consent of his friends; 
that no banns were proclaimed ; that the imdy** 
' father officiated at the ceremony ; and that thm 
had been no consummation. Ccnsensv^ worn 
concubitus facU matrmonium*' 

The author then proceeds to show hoir 
this consent may be proved. It will be 
seen by what slight evidence this solenm 
relationship may be constituted. 

*^ By witnesses swearing to the formal accept- 
ance by the parties of each other. If this took 
place before a clergyman, and was preceded by 
proclamation of banns, according to the rules 
of the church of Scotland, it is called a regular 
marriage, and affords sufficient evidence^ per se 
of a valid consent, to the effect of throwing the 
burden of proof upon the party by whom it is 
challenged. M^Tnrk, 15th Nov. 1798. 
** 2. By witnesses swearing to the verbal ds* 
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or acknowledgment of the parties, 
that they are married to each other, or oy wri- 
ting to that effect. 

" 3. By a reference to oath, that even in the 
most secret manner, and though without the 
knowledge, advice, or concurrence of any other 
human being, and verbally, parties accepted of 
each other to be husband and wife, provided 
there be nothing to throw discredit on the oath. 

** The first ofthese modes may be established 
just like any other matter of fact. 

^ As to the others, Erskinc, B. 1. t. 6. $ 5. 
mentions an unreported case, uhere marriage 
was sustained chiefly on the evidence that the 
husband owned it to the midwife, whom he 
called to assist at the birth of bis child, and to 
the minister who baptized it. Arrol^ Feb. 1739. 

"In Cunie v. Campbell^ 2d June, 1807, it was 
found sufficient that a man, previous to con- 
summation, had taken a woman to a public 
house, and acknowledged her as his wife before 
the mistress and servants of the house. 

^' It is not unusual in some of the Scotch 
burghs for a petition to be presented to the 
nagistrates, setting forth that the parlies were 
irr^ularly married, and praying for fine, or im- 
^irisonment on account of the irregularity. On 
this the parties emit a declaration, confess the 
charge, and receive sentence to pay a small fine. 
These irregular proceedings establish the mar- 
riage. HamUton v. WylUy 27th Ma^r, 1827. In 
this respect, statutes which were designed to re- 
press the evil, have been converted mto means 
tor extending it. 

^ The circumstances of a person mentioning 
his marriage in a letter to a third party, and de- 
ugnin^ the lady as his spouse in his testament, 
were found sufficient. Anderson v. Witkari, 23d 
February, 1724. DitU 12676. A written ac- 
knowledgment was aUo found sufficient in Ed- 
maeUm ▼. Cockran, 15th May, 1804.'' 

This, of courte, is direct evidence of the 
contract ; but it may also be proved *' in- 
ferentially " by a promise to marry, fol- 
lowed by sexual intercourse, and by the 
cohabitation of the parties, and their being 
reputed man and wife. 

** Marriage may be constituted by a promise 
camaii copHa subsecuia (as the canonists express 
it) from a presumption that, the promise was 
then fulfilled, and that the consent which was 
previously projrpec/tv^, was thefi rendered pr«rn/. 
Fennycuick v. Grinton and Graite, 1 5th Dec. 
1752. Beid v. Laing, 14th May, 1823, affirmed 
on appeal. Mr. Erskine says, that in the case 
of a ' promise of marriage followed by a copula, 
the subsequent copula must doubtless be con- 
sidered as the perfection or consummation of 
the prior contract, af^r which there can be no 
room for resiling.* This is an equitable doc- 
trine ; for since marriage may be contracted in 
this country by consent merely, and without re- 
gard to form, it is most reasonable to infer that 
the intercourse consequent on the promise, was 
the matrimonial acceptance and recognition on 
both sides. ** 

. '^ The woman is more frequently the pursuer 
of a declarator of marriage so constituted. There 



is nothis^ however, to hinder the man from^ 

founding on bis own promise, followed by coptUOf 
provided he will prove her acceptance of it by 
ner writ or oath. A female may indulge a licen- 
centious passion with a man below her in rank, 
without any intention of gratifying his ambition 
by fiiarrying him, and therefore, in such a case, 
her express acceptance must be proved, and will 
not be implied merely fh>m her admitting that 
he promised or expressed his willingness to 
marry her prior to the connection. Forbes 
V. Dowager Counteu of Siratkmore, 27th Feb. 
1750." 

Mr; Lothian then enquires minutely into 
the proof of the promise and ccpula, and of 
the reputation of parties being man and 
wife. It seems quite clear, Ihat the circum- 
stance of the parties being Scotch, if thej 
be resident in another coimtry, will not 
enable them to contract a marriage afler 
the Scotch fashion ; they must tlien conform 
in all particulars to the peculiar customs of 
the country in which they are resident. 

*' No proof of any facts or circumstances oc- 
curring m a foreign country will be permitted, 
unless they constitute a marriage in such foreign 
country. 

^* On this ground the commissaries found that 
cohabitation, habit, and repute, and repeated 
and deliberate acknowledgments in the Isle of 
Man, were insufficient, and assoilzied the do-- 
fender ; and though the Ck>urt of Session re- 
mitted with instructions to alter, yet the House 
of Lords sustained the judgment of the Com- 
missaries. MCuUoch V. ArCvUoch^ 10th. Feb. 
1759. 

'^The principle on which this rule rests ii^ 
that the conduct of parties must be judged of 
by the laws of the place where it occurred, 
which is an established maxim of international 
law. If, therefore, cohabitation in any foreign 
country could constitute a marriage in that par- 
ticular country, a proof will be allowed. Forbes 
V. The Countess of SiraHmore^ 27th Feb. 1750. 
In this case cohabitation as man and wife in 
Holland, which constitutes a marriage there as 
well as in Scotland, was libelled, and though 
the Commissaries superseded the foreign proof 
till the proof in this country was reported, the 
Court of Session remitted with instructions to 
allow a proof of both at the same time. 

** In England the public ceremony is indis- 
pensably necessary. Accordingly, an offer to 
prove a promise and copula in that country 
will be unavailing. It was so decided in 2w- 
rymple v. Dalrywple, 16th July, 1811, where 
Lford Stowel said that a public ceremony there 
being * indispensably requved, no youns woman 
acting with a regard to virtue and character, 
and eommon prudence, would surrender her 
person in a way which would not only not con- 
stitute a marriage, but would in all probability 
defeat all expectation of such an event.' 

'^ in the case Gainer v. Captain Dalrymple, 
where the pursuer libelled on a celebration of 
marriage before a popish priest in Ireland, and 
cohabitation in that country, it was pleiided that 
no such marriage could be recognised these. 
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A proof of the paraua't atennetiu wat allowed 
^/ore amwcr, but the Committariea pronounced 
an interlocutor, findinc * the facts and ctrcum- 
stances proved in behalf of the said Mary Gainer 

. and her children not reievant to infer marriage, 
and therefore assoilzied/ &c« 

*' It is no answer to sav that both parties 
were Scotch by birth, and that such a cei^emony 
was gone through abroad, or that such drcum- 
itances occurred abroad as would, if thev had 
happened in this country, have constituted mar- 

■ riflige, unless they had the same effect by the 
laws of the place where they happened. This 

,nile is simple and just. It rests on the prin- 
ciple, that as a man must always be governed by 
the laws of the country where he happens to be, 
his conduct at the time should only be tried by 
these laws.'* 

We shall now shortly notice the part of 
the work relating to the law of divorce. Iti 
Scotland there are strictly orily two ^rounds 
of divo^ce, viz. wilful desertion or adultery. 
The actions founded on the defender's im- 
potency, prior to marriage, not beins actions 
of divorce but of declarator, that Uie cere- . 
mony was null and void ab MHo. 

The rules as to wilful desertion are more 
novel to us than the other portion of the 
work. 

* By the Scotch statute, 1575. c. 65. it is en- 
acted, * That where anv of the spouses shall 
divert frae the other witnout sufficient grounds, 
and shall remain in his or her malicious obsti- 
nacy for four years,' the party injured may sue 
the defender for adherence before the judge- 
ordinaiy; and if the defender disregard the 
•entencjB^ the pursuer may apply to the Court 
of Session for letters of hommg, in room of the 
ancient letters o£four forms mentioned in the 
statute, to enforce it. After this, the church is 
directed to admonish the defender to adhere ; 
and if he shall still continue obstinate, the 
church-ooart is to proceed to excommunication. 
Which previous steps are declared by the statute 
to affi>rd sufficient foundation for a divorce. 

** Although, by the enactments of the statute. 
It would seem the offending party roust have 
deserted four years before the action of adhe- 
rence ean be raised, yet, in practice, such action 
lias always been admitted, and decree pronounced 
in it, after one year's desertion. Four years, 
however, must intervene between the desertion 
and the raising of the action of divorce.'* 

The defences to the action are then men- 
lionedi and among otliers, 

" It is not a good defence against the action 
of adherence that the parties agreed to live se- 
parately. Nor that a decree of aliment went 
out against a husband during separation. Nor 
yet that an agreement waseone into, by which 
the wife was to be entitled to live separately, 
with a spedfic annuity, (^ it were found bv tufo 
arbiters that she couid not live in fiunily wj^h her 
husband on account of maltreatment, aiid that 
they had, on proof adduced, pronounced a de- 
liverance, findmg the maltreatment proved, on 
which her husband had given to her a discharge 



of her penon. All such agreements nre Hf^d* 
Tocabtej as being inconsistent with the first duties 
of the marriape ; and the only effectual separ- 
ation is a judicial one on cause shown. ViUlange 
V. Lady Touchy 3d May, 1707. 

* Nraltreatment, and other improper conduct^ 
BO that the wife cannot safely cotiabit, b a good 
defence. Reid v. las Wife, 9th August, 1696. 

** The Court of Session also found that the fol- 
lowing circumstances affiirded a relevant defence 
in an action of adherence at the instance of a 
person of quality against his lady, viz. that he 
refused to allow her money for necessary uses ; 
debarred her from the oversight of her young 
children's education ; shut his doors a^mt her 
at night ; turned off u servant for opening them ; 
conversed indecently with her woman ; and 
protected the woman aC^er his lady had dis- 
missed her. JDuehess v. Duke of Gordon^ 6th 
June, 1697. 

^ In Letham v. Proven, 8th March, 1823, where 
the husband was aUo the pursuer, the Court of 
Session sustmned the defence for the wife that 
she was Justified in withdrawing from his society 
in consequence of his having committed adnl« 
tery with a domestic servant. It may be here 
nodced senerally, that whatever will justify an 
action of separation, which will be noticed after- 
wards, will afibrd, without any counter actkm; 
a successful defence against an action of ad* 
herence." 

Divorce on account of adulteiy, and the 
various defences thereto, are then fuUy 
considered i but we have already extracted 
sufficient to enldile the reader to judge &f 
the value of the work. He will find the 
other portions equally judicious and inter- 
esting. 

sssssBmrnaBaaamaamaBBSBsaaBmasBssBaaBSB 



REMARKABLE TRIALS, NO. IL* 

Thomas Harris kept the Rising Son, a public 
house, about eighteen miles from York on the 
road to Newcastle. Harris had a man and maid 
servant: the man, whose name was Morgan, 
he kept in the threefold capacity of waiter, ostler, 
and gardener. James Gray, a blacksmith, tra- 
velling on foot to Edinbuigh, stopped at Har- 
ris't, supped, and lay there. Early m the mom« 
ing Morgan went secretly to a neighbouring ma- 

S 'strata, and pive information that his master, 
arris, had jyst then murdered the traveller 
James Gray in his bed. A warrant was tsnied, 
and Harris was apprehended. Karris' positiveiy 
denied the charge, and Morgan as fXMitively 
affirmed it ; deposings that he saw Harris on the 
stranger's bed strangling him, but that he came 
too late to save him, and that Harris's plea was 
the deceased was in a fit, and he was only a»- 

* The first number of this series was inserted 
in the Supplement for March, and we shall, in 
that portion of the work, continue to preserve 
correct reports of intereAing uid important trials 
which occur at the present time, but shall conti- 
nue the series of ancient trials in our wedtlf 
publication. 
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itsting him ; Morgan further deposed, that be 
instantly retired and made a feint as if going 
down stairs, but creeping up verv softly to an 
adjoining room, he there, tnrougn a kev-holei 
saw his roaster rifling the breeches of the de- 
ceased. 

Harris peremptorily denied every part of this 
story from the beginning to the end ; and the 
body baring, by order of the magistrate, been 
inspected, and no mark of violence appearing 
thereon, Harris was nearly on the point of being 
discharged, when the maid servant desired also 
to be swot-n. She deposed, that almost directly 
upon her master coming down in the moi*n« 
ing, as she must conceive, from the traveller's 
room, she saw him go into the garden, (being 
unknown to her master in a back wash-house 
which overlooked it,) saw him take some gold 
out of his pocket, wrap it up in something, 
and bury it at the foot of a tree in a private 
corner of the place. Harris turned pale at the 
information. He would give no direct answer 
as to the circumstance of the money. A con- 
stable was despatched with the girl, and the 
cash to the amount of upwards of thirty pounds 
was found. The accused acknowledged the de- 
posit of money, but he acknowledged it with so 
many hesitations, and answered every question 
with such an unwillingness, such an apparent 
want of openness, that all doubts of his guilt 
were now done away, and the magistrate com- 
initted him for trial. 

Harris was brought to the bar, at the York sum- 
mer assizes, which happened about a week after 
his commitment in 1642. Morgan de{)Osed the 
same as when before the justice« The mud ser- 
vant and the constable deposed to the circum- 
stance of the money : the first as to the prison- 
er's hiding, and both as to the finding of it ; and 
the magistrate gave testimony to the confusion 
and hesitation of Harris on the discovery of, 
and; being questioned about, the hiding of the 
money. 

Harris, in his defence, endeavoured to inva^ 
lidate the charge by assertions, that the whole of 
Morgan's evidence was ftUse; that the money 
which he buried was- his own, honestly come by, 
and buried there for his better security ; and that 
his behaviour before the magistrate on this par- 
ticular arose from the shame of acknowledging 
his own natural covetousness, not from any con- 
sciousness of guilt. The judge then summed vp 
the evidence, remarking strongly on the circum- 
stance of the hiding of the mone^, and the weak- 
ness of the prisoner's reasons for bis so hifling 
it; and the jury consulting for two minutes 
brouglit in their verdict guilty. 

Harris was executed pursuant to his sentence, 
persevering in his declarations of innocence, but 
desiring all persons to g;uard against the effects 
of an avaricious disposition : for, it was that sor- 
didness of temper which led him, he said, to 

Snieral distrustnihieM, and that into the expe- 
ent of hiding his money \ which circumf tance 
.had alone furnished -the means to bis enemies, 
. (for what reason they were so he said he knew 
. not, but whom he forgave,) for bringing him to 
• an ignoounious death. The truth of the fact at 
last came out : Harris was entirely innocent. 



Mof^gan and the *niBid were ii<H dflly InKiw* 
servants but sweethearts. Harris's sii^)ecting» 
covetous temper was well known to both ; and 
the ^rl once, by accident, perceived her master 
bumng something, discovered the drcumstancet 
to Morgan, he, acting as gardener, took an op* 
portunity when at work to dig for it; it proved 
be five euineas ; he left it, ana informed the girl 
of it. They settled not to touch the money, but 
to keep watching their master as they had no doubt 
he would add to it; and when it arose to aj^ood 
sum, they agreed to plunder the hiding-place to* 
gether, -— marr}% and, with the spoil, set up in 
some way of business. As they imagined, so ii 
happened, they got several occasions to see the 
stock increasing, but (equally covetous with their 
master) the golden harvest was not yet ripe. 

One day in a quarrel Harris strikes his man 
Morgan several times, Morgan determines on 
revenge: at this fatal period aitites James Gray. 
Morgan finds him the next morning dead in his 
bed. The diabolical thought strikes Morgan of 
first charsing Harris with the murdering and 
robbing of Gray, and then of plundering his roas- 
ter's hiding-place whilst he (the master) shall be 
in prison. Morgan communicates this intenti«ni 
to the maid ; she approves of it ; they consult aod 
fix on the plan, and Morgan fpv'es the informa- 
tion to the magistrate as before related. The girl 
unexpectedly finds the accusation not sufficiently 
supported, and fears her sweetheart, of whom slie 
is fond, will be confined if her master is released, 
who indeed unfortunately had just hinted as 
much before the justice. The expedient in a 
moment strikes her to sacrifice the hidden money, 
and with it her master, to the safetv of her para- 
mour ; and the idea, as the muler already knows, 
fatally succeeds. The whole of this piece of 
wickedness came to light in the Ix^nning of the 
year 164 J, on a quarrel between Morgan and the 
girl, who after the death of Harris had lived to- 
gether as man and wife. 

They were taken u)) in consequence, and com- 
mitted to prison, but escaped the public punish- 
ment due to their crime, by both dying of a gaol 
disease. Harris's innocence became afterwards 
further illustrated, by its beinff found out that 
James Gray, the supposed nmrdered (>erson, had 
had two attacks of an apoplexy some time pre- 
vious to his death, and that he was never master 
of five pounds at one time in his life. 



STAMP DUTY ON BILLS AND AGREE- 
MENTS. 

To the Editor of the Legal Observer. 

Sir, . . 

A UKASURE bdng in contemplation for revising 
and consolidating the Stamp Duties, allow me 
to call the attention of the profession, through 
you, to the anomaly at present existing, of con- 
struing as bills of exchamze all bills, drafts, or 
orders for the payment of any sum of money 
out of a particular fund ; or when the payment 
depends upon a contingency, at the same time 
that it was evidently well known to the framer 
of the act 55 Geo. 5. c. 184., that such in- 
struments could only take effect, if at all, as 
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■greements or adtnitBiODS, and tlius require an 
agreement stamp in addition. 

it IS probable, firom a similar clause respecting 
promissorv notes, which is» however, restrained 
to notes (or sums under SOf., that the object oi 
the legislature was to restrain parties, in cases 
where the agreement duty did not apply, from 
evading the bill duty by making such instruments 
invalid as bills, and so Gonstruinijf them as agree* 
meats. As it is, however, the effect of the clause 
is to shut out the best species of evidence in 
mercantile actions, viz. written admissions of 
the debt, which the instruments in question ge- 
nerally amount to. 

In BtUi V. &fiaii, 2 B. & B. 79., an order lo pay 
tiOO/. out of the first proceeds of a stock of gun- 
powder was held baa for want of a bill stamp, 
although it was evidently never intended for a 
bill, and bore an agreement stamp» And, in 
JFairbank v. Bell^ 1 B. & Aid. 36., a somewhat 
•iniilar order for the payment of i 500/. in bills, 
ttpon the sale of certain mahogany, contained in 
eeveral letters which were stamped with 1/. 15f. 
«tamp, was adjudged within the act, and liable to 
a bill stamp. Whilst, on the other hand, in 
Josef V. Simpion, S B. & C. 318^ an order to pav 
to A. B. tlie proceeds of a shipment of gooiu 
valued (Aomt 2000/ , was considered clearly an 
^reement upon which the plaintiff* recovered, 
'nius, it is seen, that, in the two first cases, or- 
ders which never could have taken efiect as bills 
of exchange, are prevented being used ^-either 
as agreements or evidence of an account stated, 
whilst the plaintiff recovers upon the last only by 
the uncertainty of its amount. 

I trust, sir, these cases show sufficiently the 
hardship as well as absurdity of the law as it at 
present stands, which makes an unwise distinc- 
tion between bills of exchange and promissory 
notes -^ in some cases requires, as I presume, 
•instruments to be stamped with the duty of two 
distinct instruments; and, as no bills can be 
stamped after being drawn, iuTalidates agreements 
which were never intended for, and never could 
have bad the effect of bills of exchange. 
I am. Sir, 

Your obedient Servant, 

D. 



ADMISSION OF ATTORNEYS. 

To the Editor of the Legal OUerver.. 
Sir, 
In the fifteenth Number of the ** Jjegal Ob- 
server," you state at page 240 respecting the 
admission of attorneys, ** Those who are not ad" 
united within the four Ternu after notice must 
repeat it" 

In 6 Taunton's Reports, Exparte Bonner^ 355. 
the notice of intention to apply for admission 
as an attorney required by rule of Court, Trin. 
Term 31 Geo. 3. must be given during the term 
nejL t immedkdelff preceding the application. 

Being particularly interested m this question 
I should be glad to know if the statement 
alluded to in tne above Number is correct. 
I am. Sir, Your most obedient Servant, 

A Sdbscribsb. 
Gray's Inn, Wednesday Morning. 
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\* We have made further enquiry oo tfai^ 

subject, and are informed that it is the practice 
to repeat the notice when the admission does 
not take place in the course of the term specified 
in the notice. It does not appear, however, 
that the decision above referred to is strictly fol- 
lowed, for the notice is usually given not during 
but be/ore the commencement of the preceding 
term. According to the rule of court, the notice 
must be aiven ** one full term previous to the 
term in which such person shall apply to be ad- 
mitted." It seems to be a hardship on the appli- 
cant, when prevented by illness or other una- 
voidable circumstance from attending the court, 
according to the notice given so long ante^ 
cedently, that he must renew it, and at two sea- 
sons of the vear submit to a delaj^ of four or five 
months* We think the Court, in the exercise 
of its discretionary power, would feel bound to 
afford relief. No evil can be suggested, because 
the notice enables a party who may intend to 
oppose the admission to enter a caveat. The 
rule of court does not require the notice to be a 
full ierm next previous to the terra of admission, 
and it might reasonably be extended to twelve 
months. — £o» 



SUPERIOR COURTS- 
COURT OF king's bench. 

COaPORATION. gUGGESTlOK. 

^ Lord Tenterden C. J. said, the Court had coA> 
sidered the application on the port of Sir Abrabam 
Bradley King, to be discharged out of custody. In 
which he had been placed, under an execution is- 
sued on a judgment, against the Secretary of the 
St. Patrick's Insurance Society. The action was 
brought on a policy of insurance, i^^ainst the 
secretary, who was the person appointed to sue 
and bo sued on behalt of the company; and 
judgment having given against him, the execu- 
tion was taken otit, not against him, but against 
Sir Abraham Bradley King, who was stated to 
be a member of the company; and this was 
done on the ground, that by a statute, which 
gave the company some of the incidents of a 
corporation, it was enacted, that on judgment 
against the secretary, execution might be taken 
out against any of the members of tne compaoy. 
No leave of the Court had t)een appltedfor, 
nor had any su^estion been entered on the 
roll, that Sir A. B. King was a member of the 
company ; and it was contended, that altboogh 
the act authorised the issuing execution against 
any member on judgment against the secretary, 
that there ought to be an application to the 
Court for leave to enter a suggestion on the 
roll ; or, that by some mode or other previoos 
notice ought to be given to the person against 
whom- it was intended to take out execution, in 
order to give him an opportunity of demorrii^ 
or pleading; and the Court was of opinion, diat 
the law was so. Certain documents had been 
handed in to the Court, to show what had been 
the course adopted by the court in Ireland. 
From this he collected, that the coone in the 
Irish Court of Common Pleas was, to allo«« 
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person Who hud obtained judgment in th^se 
eases, to take out execution against another 
person than the defendant, at his peril, as to 
whether the person' against whom the execution 
was taken out was or was not a member. But 
that was contrary to the course of the King's 
Bench in Ireland, as appeared from an elaborate 
hidgment pronounced by the Lord Chief Justice. 
The effect of that was, that a suggestion ought 
to be entered on the record, in these cases, in 
order to give the person, asainst whom execu- 
tion was intended to be taken out under such 
circumstances, notice so as to enable him to 
plead or demur as the case might be.- Unless 
this was done there would be an incongruity 
on the record, the judgment appearing to be 
agunst one, and the execution against another, 
without any reason assigned. In actions against 
the hundred, it was not unusual on a judgment 
against A. and B. to issue an execution against 
C. and D. ; but then that was different from the 
present case, for there, the action, although 
nominally aeainst A. and B., was, in fact, against 
the whole hundred, which was represented by 
A. and B. But where the party was not on 
the record it was fitting that a suggestion should 
be entered, so as to put the record in a proper 
form, to enable that party to demur or plead, 
and try the question, whether he was a member 
or not; or any other question that mifht be 
available for his defence. He was, therefore, of 
opinon, that Sir A. B. King was entitled to his 
discharge from the execution. 

LUUedale J. said this was no hardship on the 
plaintiff*; for, supposins that he bad brought the 
action against Sir A. o. King himself, he must 
prove that Sir A. B. King was a member; and it 
was but just that Sir A. B. King, or any other 
in his situation, should have an opportunity of 
showing that he was not a member, or of setting 
up any other proper matter of defence. 

Exparie Sir A. B, King^ in the case of Bari-' 
ielt v. Fentunif Secretary to the St. Patrick's 
Insurance Company. H.T. 1831. K.B. 

GAOL aAT£. 

A rule was obtained to show cause why an 
order of the justices of the town and county of 
Kingston-on-HuIl, should not be moved by cer^ 
fiorari into this court, for the purpose of being 
quashed. The order was for making a rate on 
the town and county generally, to raise a sum 
of S 5351. for purchasing a site for a new gaol and 
house of correction, and for defraying tbe ex- 
pense of raising these buildings, on the ground 
that tbe money ought to be paid by the corpo- 
ration of Hull, and not by the county generally. 

Sir James ^arUtt^ F. Pollock and CressiveU, 
showed cause, and contended that although the 
corporation might, perhaps, be bound by its 
charter to repair its gaol, yet there was no 
ground for the allegation that the corporation 
was bound, exclusively, to bear the expense of 
purchasing a new site, and erecting a new gaol 
and house of correction. By the new gaol act 
of the 4 Geo. 1. c. 61. the county was made 
liable to the expense, and, in point of fact, the 
rates in question had been mortgaged for the re- 
fNiymcut of money which had been borrowed 



for the purchasing tlie nte and erecting the 
buildings. 

The Attomey^Generalf Campbell^ CoUman^ aad 
Archboldf in support of the- rule, submitted that 
the act of parliament in question did not re* 
move the hability from those who were befon» 
liable ; and the strong evidence that the corpOi* 
ration was liable, was, that they were bound b^ 
their charter to support, maintain, and repair 
the gaol, and that tfiey had ever since done so. 
It made no difference that the site was changec^ 
the maintaining of the gaol was a condition 
on which they had obtain^ their charter, and If 
they refused to fulfil the condition their fraa-i 
^ise might be forfeited. 

Lord Tenterden C. J. was of opinion that tfa^ 
rule ought to be discharged. By the act of thtf 
35 Geo. 3. the town and county were ordered 
to build a gaol, and the mayor and burgesses Uf 
to 'keep it in repair. Then came the act of the 
4 Geo. 4. c. 64. which enacted that the justices^ 
not the mayor and burgesses, might, when ne^ 
eessary, erect new gaols and workhouses, and 
purchase sites for them, and might levy rates on 
their towns or counties, to refiay the expenses ; 
and it directed that the expenses were to be 
paid by those' who were before liable. Now, by 
the provisions of the former act, the town and 
county were made liable to the expense of erect- 
ins the gaol, and the corporation to the biirdetf 
otrepairing it. Now this was not a quescionr 
about repairing but about purchasing a site 
and erecting; and for the expenses of these 
the county generally appeared to be liable. 
The order of the justices was therefore correct. 

The rest of the Court concurred in this opi« 
nion. Rule discharged. Ex parte ike Ocwik 
pieri ofLtmdin the Toum and Onady of ^ng* 
stoH-fm-HuiL T. 1831. K. B. 



PLEADING. 

Trespass for entering a close and taking stones 
and gravel. Plea, a justification, as the defend- 
ant had a right to enter the close and take stoned 
and gravel ; for that, on the division of a com- 
mon in 1754, four acres bad been set apart ancl 
allotted to the commoners, out of which theyj 
were to be at liberty to take stones and gravel ; 
and that the locus in quo, &c. (understood by 
the court to mean the place where the supposed 
trespass was committed), was a parcel of the 
four acres, and that the defendant was one o^ 
those who had right. At (he trial, it appeared 
that the close or parcel of eround mentioned bk 
the declaration, consisted of five acres, over one 
of which the right did not Extend ; \mt the de-' 
fendant proved that the place where the allied 
trespass was committed, was part of the four 
acres over which he had a right, and a verdict 
was found for the defendant. Rule to set the. 
verdict aside, on the ground that the plea had 
not been made out; for that the. plea was a^ 
right to enter, and take, &c. over the close men- 
tioned in thfe declaration, that is the whole 
close, whereas the proof was a right only as to 
part. Cause bein^ shown, it was submitted 
that the proof of right in the place where the 
supposed trespass was committed, was sufficient, 
to support the plea. In support of the rule,— 
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if so, the record might afterwards be given in 
evidence of defendant's right over the whole 
dose. 

Lord TnUerdat C. J. said the question was, 
what rule was most convenient to establish? 
and he was of opinion that it was most conve- 
nient to hold, that proof of right in the place 
where the supposed trespass was committed was 
suflScient to support such a plea ; for if objec- 
tions so very critical were allowed to prevail, it 
would often be exceedingly difficult and expen- 
sive to get causes decided on the merits. As to 
the effect of the record in evidence, proof might 
be given as to what close it exactly applied to. 

LittUdaleJ, Besides, the defendant woulc^ 
iMve no greater advantage by the record than 
the plaintiff would have had by the record if 
the verdict and judgment had been the other 
way, for then it might be given as evidence, 
that the defendant had no right over any part 
of the close or parcel of ground mentioned in 
the declaration. Rule refuted. PkutcU v. 
MiicheU,H.'i\\^^\. K.B. 



KING 8 BENCH. 

Sittings at Nin Prius. 

UBBL. < 

In an action for libel, Charles Houlden Walker 
was the plaintiff, and Stephen Lushington, doctor 
of laws, Henry Barrow, Henry Winchester, and 
Alexander Vambam, were the defendants. The 
decliiratipn stated that the plaintiff was an at- 
torney and solicitor, and that he had been em- 
ployed by a person of the name of Peddle as his 
attorney in a suit in the Prerogative Court of 
Canterbury ; that Peddle had presented a peti- 
tion, relatmff to certain matters in that suit, to 
the House brCommons, and that the defendants 
composed and published, in a publication called 
* 7%c Mirror of Parliament^* concerning the 
plaintiff, certain matter relating to his conduct 
in that suit, imputing to him that he was a pet- 
tifogging attorney, that he had been guilty of 
penurv, and had attempted extortion. The 
defencuints had pleaded, nrst, the general issue, 
not guiltj, and then six special picas of justifi- 
cation ; in which, in justification of that part of 
the libel which imputed perjury to the plaintiff^ 
they alleged that he had been guilty of perjury. 
The defendant Barrow had pleaded, to the whole 
declaration, that the plaintiff had been j^ilty of 
the matters imputed to him. The plaintiff, bv 
his replication, denied these allegations, and al- 
leged that the defendants had published the 
libMsl of their own w^ong. 

The plaintifi^ Mr. Walker, it appears, had 
been retained by a person of the name of Peddle, 
to conduct a suit for him in the Ecclesiastical 
Court, which had for its objects to set aside a 
will which had been set up by one class of 
claimants, and to establish another in which 
other parties were interested. A person named 
Evans had died, leavingtwo wills. One of them 
was proved; hut Mr. Peddle bavins found an- 
other, which he was advised was the genuine 
will, the object of the suit was to get the pro- 
bate of the first will rescinded, and to obtain 
probate of the second. Mr. Walker being thus 
employed by Peddle, had employed Mr. Toller 



as his proctor In the suit. It proceeded to a 
certain extent, and then Sir John Nicholl pro- 
nounced a judgment np,a]nst Peddle, but without 
costs. This showed, at least, that the learned 
judge thought Peddle had reasoa^iUe grounds 
for instituting the suit. Mr. Peddle beim» ad- 
vised by Mr. Toller, the proctor, that the ju<lg- 
ment would be set aade on an appeal to the 
Court of Delegates, determined to carry the 
case up to that court, Mr. ToUer uAclertaking 
that the utmost expense of that proceeding 
would not exceed SOO/. The &ppeai was ac- 
cordingly prosecuted before the Delegates ; Imt 
that couri confirmed the decision of Sir John 
Nicholl. The consequence of these proceedings 
was, that a considerable amount for costs became 
due« The expenses in the original suit were 
about 1000/., and the costs of tne ajipeal 584/. 
Mr. Peddle finding that so laiye an amount of 
cobts had been incurred, was induced to desire 
to have the bill taxed, and wished to have ihir 
assistance of Mr. Walker, his «oIicitor, in at- 
tending before the officer of the court, on the 
taxation. It appeared, however, that according 
to a rule of the Ecclesiastical Court, no one but 
the proctor in the cause was allowed to t>e 
present at the taxation of a bill by the r^istrar; 
and accordingly Mr. Walker was not permitted 
to attend. In consequence of this, a petition 
was presented to the learned jucige of the court, 
and a motion made for Mr. Walker to be at 
liberty to attend the taxation. The application 
was refused, and then Mr. Peddle presented a 
petition to the House, stating what had ocairred, 
and praving that some redress might be affi>rded 
him. Upon that petition,. a debate took plaee, 
in the month of July, 18i!8, and at the close of 
the session of that year, the publication iii 
question came out, containing the speech which 
was Siiid to have been delivered by Dr. Lush- 
ington, and published with his corrections. The 
speech, after a general vinilicution of Sir John 
Nicholl, and a statement that he had acted only 
according to the rules of the court, proceeded 
in these terms : ^* I will only add, that this is not 
the petition of the i>erson whose named is af- 
fixed to it; but it is that of a pettifogging 
attorney, who has been guilty of perjury and at- 
tempted extortion." In the same number of 
this publication was cont^ned another speech 
of the 'learned doctor on the same subject. 
The port complained of ran thus : ** In speaking 
of the solicitor, Mr. Walker, I have, I acknow- 
ledge, used very strong expressions: not one 
word of which will I now retract ;* for I should 
be ashamed to avail myself of any parliamentary 
privilege to state any matter whicn I could not 
aflerwards fully substantiate." In order to ex- 
plain an expression in one part of the speech, it 
must be stated, that an hon. member (Mr. SV. 
Harvey) had defended Mr. Walker, and said 
that he never heard a more unwarrantable attack 
on any individual than to say of him that he 
had been convicted of perjury. To that ob- 
servation. Dr. Liuhington it appeared bv the 
printed report of his speech, replied, ** I did not 
say convicted^ but guilty^ of perjury.'* This 
speech appeared in The Siirror of ParUament^ of 
which defendant Barrow was principal editor, 
and the two other defendants the publishen. 



Superior Qmris, ^- Nisi Prius. 



881 



An unsaccessfiil attempt waa made to show 
that Dr. Lushington had corrected the proof of 
his speech. The fact of Barrow being the editor, 
and the other two defendants the publishers, was 
dearly proved. 

On the part of the defendants, no evidence 
was given in support of the pleas of justification. 

Lrod Tenierden C. J., told the jury, that the 
members of Parliament could not be questioned 
in that or any other court of justice for any 
matter which mi^ht fall from them in either 
bouse. They had perfect freedom of speech in 
Parliament, and they could not be called upon 
to answer for any thing they might utter there. 
But the liberty was confined to that which 

Caned in the house ; for if a member of either 
ouse of Parliament thought fit, after he had 
made a speech, to {uiblish it, and it was found 
to contain a libel upon the character of another, 
he roust be answerable for that; because his 
character, as a member of Parliament, did not 
giTC hhn the privilege of publishing that. As 
the speaker himself was not therefore privileged 
out of the house, neither could any other pre- 
son ; for that which was not lawful for him who 
originally uttered it, to publish, could not be 
lawful for any other person to nublish. A great 
deal of time had been occupied in endeavouring 
to prove that Dr. Lushington had taken part in 
lihe publication, and that he had corrected the 
proofs. In that, however, the plaintiff had en- 
tirely failed, and their verdict must pass for Dv, 
Lushington, as there was not a tittle' of evidence 
to connect him with the publication. As to the 
other three defendants, they were proved to be 
the editor and publishers; and the work bad 
been boui^ht at their office; and that being 
proved, the jury could not do otherwise than 
lind a verdict for the phiintiff as against those 
defendants. It was not allowed for any man 
to publish that which was injurious to the cha^ 
racter of another, whether the matter was origi- 
nally uttered in the House of Common^ or any 
where else. It is a very fit and proper thing that 
the public should be informed of all that passes 
in Parliament, in order to judge as well of the 
conduct of those who mana^ the public busi- 
ness of the country, as of the members gene- 
rally; but tliere is no reason why any thing 
which passes in either house of Parliament in- 
jnrioas to private individuals, should aftennards 
be published. No freedom or interest of the 
subject is concerned in that; and 1 am by law 
bound to tell you that the publication of this 
speech being proved, your verdict muit, by law, 
pass agjunst tne three defendants. 

The jury, after conferring together about ten 
minutes, found a verdict for the plaintiff, dam- 

ages 50/. 

Lord Tenterden then di/ected the verdict to 
be entered for the defendant, Dr. Lushington, on 
the ple^ lurf gw/^y, and discharged the jury from 
giving any verdict on the issue joined with that 
defendant on the plea of justification. The 
verdict was entered generally against the other 
defendants. Walker v. Ltukington, Esq* M, P, 
and others. Sit. after H. T. 1831. K. B. 



CONTttACT. 



AstutnpsU for carpenter's work done at a pub- 



lic-house kent by the defendant at Homsey. 
The plaintifr produced a balance of account, 
estimating his work bv measure and value. The 
demand was resisted on the ground that the 
work was to be done by contract. The sum for 
which the work was originally agreed to be 
done was 62/. 10#., but some alterations and* 
additions having been required, a further sum 
of 10/. was agreed upon. The plaintiff had re- 
ceived about 81/. in the whole, but he claimed - 
a further sum, alleging that he had done extra 
work to a considerable amount; and that the 
sum he was entitled to by measure and value 
for that work, greatly exceeded the amount 
which he had received. The persons who had 
valued it, differed materially in their estimate. 
Some stating the value as high as 144/., and 
others estimating it at only 75/. 

Lord Tenierden C J. said, this case involved 
a very important principle. The difference in 
the estimated value on tne one side and on the 
other, (and such differences were by no means 
of unfrcquent occurrence,) showed how import- 
ant it was that parties should be bound by their 
contracts. A person who contracted to do work 
of this description for a certain stipulated sum, 
was not entitled to depart from that contract 
on account of alterations or additions afterwards 
made ; unless, at the time those alterations or 
additions were proposed, he not only told his 
employer that they would have the effect of in- 
creasing the sum oricinally agreed on, but also' 
expressly informed nim what the additional 
atDount would be. If it were otherwise^ a man' 
who had contracted to have his work done for' 
a certain fixed sum, might be ultimately led into 
most niinous expenses. If the jury were satis-' 
fied in this case, that the plaintiff had already 
received a sufficient compensation for the extra 
work not comprised in the contract, they would 
find for the defendant ; but, if not, they would 
give the plaintiff such reasonable sum as they 
thought, under all the circumstances, he was en- 
titled to recover. 

The jury immediately found for the defend- 
ant. Lovehdk v. King. Sit. after Hi T. 

LIBEL. -^ AGENT. 

The declaration stated that the plaint ifl& were 
the owners of the schooner Delos, and that the 
defendants published concerning that vessel, in a 
book called the '' Register of Shipping," a state- 
ment representing, falsely, that tier scantlings 
were small, and that her timbers and fastenig^ 
were of an inferior description ; and that, m 
consequence of such statement, the underwriters 
refiised to insure the vessel ; and persons, who 
would otherwise have put goods on board of 
her, refused to do so. The defendants pleaded 
a justification, alleging that what they had pub» 
lisoed was true. 

The plaintifls were the owners of a schooner 
called the Delos. The defendants were the 
chairman, and two of the committee of a society 
called ^ the Register of Shipping Society;" and 
the book in (|uestion, which was published under' 
their authority, professed to give the character, 
description, and histor)' of every ship which was 
likely to be offered to the umdcrwriters for in* 
suriince. 
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.it was admitted that the plaintift were the 
owners of the Delos in Marcn, 18S9 ; and that 
'^the Register of Shipping" for the year 1839 was 
printed by the order and authority of the com- 
mittee for conducting the afikirs of the Society 
for the Registry of Shippings of which Society 
the defendants were the chairman and two of 
the committee for 1889. 

Proof of the soundness of the Tessel, and of 
the special damage, was given. 

On the part of the defendants it was shown, 
that the plaintiff had requested that the surveyor 
of the Society would examine the vessel, that 
she might be put in the Register; that a survey i 
was accordingly made, and the account of tha 
lessel which had appeared in the Register was 
fbonded on the survey so made. 

Lord Tenterden C. J. on this evidence directed 
the plaintiff to be called. Kerr and Oihen v. 
Seddeu and Olhen. Sit. after H. T. 



COURT OF COMMON PLEAS. 
LIBCL. — JUSTIFICATION. 

In an action for libel the declaration alleged 
that the plaintiff had carried on in ah honest 
and Imoffd manner the business or trade of a 
manufacturer of bitters \ and that the defendant 
had published ascertain libel of and concerning 
him m his trade/ The defendant put no justifi- 
cation on the record, but merelv pleaded the 
Sneral issue. At the trial the plaintiff proved 
e publication of the libel, and after ne had 
closed his case the defendant proposed to give 
evidence that the plaintiff had been engaged in 
the manufacture not of bitters, as allied in his 
declaration, but of something of a different na- 
ture, and to be used for a different and illegal 
purpose. This evidence was objected to on the 
part of the plaintiffon the ground that it would 
go to prove the truth of the libel, which the de- 
fendant had no right to do, he not having plead- 
ed a justification. The learned judge who tried 
the cause admftted the evidence, not in proof of 
the truth of the libel, but to show whether or 
not the plaintiff had, as alleged by him, carried on 
the lawuil trade of a manufacturer of bitters^ at 
the same time cautioning the jury not to give 
any weight to the evidence so far as regarded the 

auestion, whether the libel was true oc false. On 
[lowing cause against a rule for a new trial, the 
question for the decision of the court was whether 
or not the learned judge below had decided 
properly in admitting the evidence. 

The Court was of opinion, that he had de- 
cided properly in admitting it with reference to 
the point of whether or not the plaintiff had car- 
ried on a legal tmde. There was do principle 
of law more firmly established, than that a de- 
fendant in an action of libel was not at liberty to 
adduce evidence in proof of the truth of the 
libel, unless it was specially' pleaded in justifica^ 
tion ; but it was a principle equally well esta- 
blished, that if a defendant was charged with 
having published a libel of and concerning an- 
other in his trade he had a right to call evidence 
to prove the legality of the plaintiff's trade, even 
though such evidence might go to prove the 
truth of the libel. Suppose the declaration 
charged the defendant with having libelled the 



Claitltiff in his trade as a manufacturer of bitters 
y stating that he had taken the benefit of the 
insolvent act and defrauded his creditors, would 
it not be competent to the defendant to show 
that the plaintiff was not a manufacturer of bit* 
ters, but of something totally di^rent? and 
that being so, where was the difiereoce be- 
tween that and the present case ? The mere 
fact bf such evidence being calculated to prove 
the truth of the libel was no reason why, [iro- 
vided it were not oflfered and received for such 
purpose, the defendant should be debarred from 
adopting that line of defence. The plaintiff who 
alleged he carried on a lawful business roost 
come down to court prepared to prove that it 
WHS lawful, and to disprove its ill^lity. If he 
failed upon, that point he was not entitled to a 
verdict. For these reasons the court was of opi- 
nion, that the Learned Judge had done right in 
admitting the evidence, and that therefore the 
rule for a new trial must be discharged. Mmtt" 
ning V. Clement. H. T. 1831. 



COMMON PLEAS SITTINGS. 
Easier Term^ 1851. 



Thursday 



LONDON. 

r April 



Si 

S8 
5 



IK TEaM. 
MIDDLESEX. 

f April 30 

Wednesday \ — 27 

[May 4 

AFTER TERM. 

Tuesday, - May 10 | Wednesday, May ih 

The Court will sit at Eleven o'clock in the 
forenoon on each of the days in Term ; and at 
half-past Nine precisely on each day after Term. 



EXCHEQUER SITTINGS. 
Easier Term, 1831. 

IN T£RV« 
MIDULB8BX. LONDON. 



Monday, April 35. 
Saturday, April 7. 



Wednesday, April, «7.. 
Friday, May 12. 



AFTER TEBU. 
MIDDLESEX. LONDON. 

Monday, May 16. | Wednesday, May II. 

The Court will sit at Twelve oMock in the 
forenoon on each of the days in Term i and at 
Ten precisely on each day after Term. 



MINOR CORRESPONDENCE. 

In Holliday*s life of Lord Mansfield, a work I 
believe never held in high estimation, r speech 
of his Lordship is given, page S50. in which 
mention is made of a manuscript work of Lord 
C. J. Hale, respecting the power of the English 
legislature to make laws for Ireland. Can you 
or any of yoiir correspondents say whether that 
MS. was ever published, and if so, under what 
title; if not, where it is now to be found? I 
remember many years ago to have read in a 
magazine or newspaper, a speech ascribed to 
Lord Mansfield, when Mr. Murray, smd to have 
been made in consequence of the military having 
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been employed, ail best recoHect^ to quell a riot 
-arising oiit of a contested eleetioii for West- 
minster, above seventy years ago. I do not ob- 
serve that HoUidaybasjiottced this ciri'omstance, 
and I should be glad to learn where the speech 
to which I allude is to be found. Q» 

Fumivnl's Inn, 
3 1 St March, 1831. 

Sir, 
Will jrou be so good as to inform me, or ask 
some of your correspondents, why whole classes 
of the most profitable professional business are 
left to be conducted by persons from whom no 
professional education is required, and who conr 
tribute nothing to the fiscal burdens laid on 
attorneys? I allude to such departments as 
those occupied by persons who call themselves 
parliamentary, election, prwy council, Scotch and 
Irith AoKNts. The law and the revenue seem 
to have no cognizance of these gentlemen. Upon 
what principles of policy are the clerks and 
officers of parliament allowed to practise to the 
detriment of the profession and the obstruction 

of tbeir official duties ? 

Yoursy A. S. 



The long existing abuses of the Court of 
Chancery being now under consideration, I take 
the liberty of proposing the following (question 
as one not at all foreign to the enquiry. Is 
the statute 15 H. 6. c. 4. now in existence, en- 
acting "that no bill in equity he commenced, and 
no subpoena be issued without security being first 
given for its due prosecution, that so the defend- 
ant may have recompense if he be unjustly 
harassed?'' I can find no repeal, and submit 
that the same is now in full force and virtue. 
Th» statute in the year 1436, and for some 
years after, was productive of the greatest advan- 
tage both to the business of -the court, and the 
interest of the party seeking its protection. 

J. E. J. 

New Court, Middle Temple, 
April 8. 1831. 

~ QUERIES. 

1. A.andB. are sureties in a joint and several 
bond to C. who compels payment from A., would 
A.'s proceeding acamst the principal discbarge 
B^or b he obliged to enforce contribution from 
B.firHy before proceeding against the principal ? 
In whose names should the action be brought 
against the principal ? F. F. 

If A. devise lunds to B. upon condition that at 
his (B 's) death, they shall go to C; nud C. dies 
in the lifetime of B., do the lands at the death 
of B. revert to the next heir of A., or can B. be- 
queath the sane to any person he may think 
proper? 

Is the devise valid of an estate under a will 
which contains the following attestation, which, 
it will be perceived, omii$ to state that the iub^ 
tcriptum of the tmtne$sei was in the demotes 
presence? ** Signed, sealed, published, and de- 
clared by me as and for my last will and testa- 
ment, in the presence of" [three witnesses.] 



AE8IGNA.TI0N OF TH^ ACCOUVTAHT pSNE- 
RAL OP THE COURT OF CHANCERY. 

John Springett Harvey, Esq. the Ac- 
countant General of the Court of Chancery, 
has resigned his office. We have not yet 
heard the name of his successor : probably 
James Stephen, Esq., will be appointed. 



MISCELLANEA. 



ANTIQUITY OF THE COURT OF EXCHEQUfiRi. ^ 

The recent alterations regarding this Cbnrt 
may render the following account more than 
usually interesting. Gervasius Tilhuriensis, in 
a manuscript as old as the time of Henry the 
Second,^ has thus described its nature and origin. 
*^The Exchequer is a four cornered board, 
■about ten feet long and five feet broad, fitted 
in manner of a table for men to sit about ; on 
every side whereof is a standing ledge or Imrder 
four fingers broad. Upon this board is laid a 
cloth, brought in Easter term, which is of black 
color, row^ with streaks distant about a foot 
or a span.'* He adds^ ** This Court, by report, 
began from the very conquest of this realm, and 
was erected by king William ; but the reason 
and proportion thereof is taken from the Ex- 
chequer beyond sea." The particoloured cloth 
here mentioned, and called by the French 
chequy, resembles a chess-board ; and on it 
when the king's accounts are made up, the sums 
are marked and scored with counters. '^This 
very ancient court of record," says Herbert, in 
his History of the English law, from whence the 
following particulars are taken, *' was a part of 
the aura regia,*' though regulated and rednced 
to its present form by king Edward the First, 
and was intended pnncipaTly to order the re» 
venues of the crown, and to recover the kinp*tf 
debts and duties." With respect to the dig« 
nity and authority of this court Bractim tells 
us,> ^ that it is a part of that court of our lord 
the King in which he himself fudges in pn^[>ev 
person; and that its determmation may not; 
except by that court, be infringed or contra-t 
dieted; by which it evidently appears, that tho 
court of Exchequer was then a distnict court 
from the one wherein the king himself custom- 
arily sat, and from whence there was no appeal. 
Here originally sat, bv theinstitutionof its founder 
William,^ not only the great barons of the realm, 
ecclesiastical and secular, but also the justice of 
Ensland, as president of the same by his office^ 
and so continued to do for a considerable time 
afterwards. For in the reign of Henry the 



1 Tenis thesaur. et camerar. scacc. 

9 Madox Hist. Exch. 109. 

9 Ex. cod. nigro penes thesaur. et camerarios 
scacc. per Gerv. Tilbur. (ut fertur) composito 
temp, regis H. 2. cap. 1. 

4 Dialog. Scacc. per Gerv. Tilbur. cap. 4. 
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Second, *' the ohbot of Abrngilon > being desci, 
and nn officer sent by the king's justices to seize 
the possessions of that monaster}' into the king's 
hanaSf de communi consilio, says the register of 
the house, niisimus domtnum Nicholaum priorera 
nostrum, &C., by common consent we desfMitched 
Nicholas our prior,' and certain of the monks 
unto Ranulph de Glanvill, who then executed 
the power of justiciar under the king throughout 
his whole realm, to the end that he might, by 
word of mouth, represent to him our customs; 
and to entreat him that they might not be 
altered by reason of this seizure: and when 
they were come to the said Ranulph, then sit- 
ting in the Exchequer at Westminster, and had 
manifested to him what our liberties and customs 
were, he, advising with the bishops and other 
justices who also sat there, published the judg- 
ment of the Court, viz. that whether our church 
were destitute of a pastor or not, our customs 
should not be infringed.' 

^ In the time of Henrv the Third, upon the 

seizure of certain lands which belonged to one 

Rose de Chesterton, who was then commanded 

to appear coram Huberto de Burgo, justiciario 

. et baronibus de scaccario.^ 

** In this court, anciently, fines were some- 
tiroes levied and recorded, as upon an agree* 
meot' made betwixt Roger de Braie and N^bel, 
the daughter of William de Orgo, concerning 
lands in Maldone sold b^ the said Mabel to the 
same Roger, coram justiciariis regis, scie,, Ricb- 
ardo Pictaviensi archidiacono, et Rcginaldo de 
WarennA anud Dunstnplam : which agreement 
concludes thus, Hanc cartero, quam sigillo meo 
confirmavi, concessi et confirmavi apud scacca- 
rium, coram domino Richardo de Luci, et aliis 
baronibus de scaccario. 

** This, though not dated, was in Henry the 
Second's reign; when Richard de Luig was 
justice of England, and sate in this court, with 
others already mentioned. 

'^ After the confirmation of the mat charter, 
for the greater part of the reign of Edward the 
First, the Common Pleas were usually held in 
this court: the statute of the S8th of that 
monarch being expressly made to prevent their 
being henceforth held there, contrary to the form 
of Magna Charta. Instead of ecclesiastical and 
secular barons, here sat canonists and other 
temporal persons learned in the laws, who had 
thereupon the name of barons, because they sat 
in the same place as the real barons did; the 
Lord High Treasurer also supplying the room of 
the Chi^ Justice of England, as we learn both 
by the testimony of Fletn and the record of 
Idth Henry 3., when William de Beau^amp 
was appointed a baron of this court, together . 
with Alexander de Swereford, then treasurer of 
St. Paul's Cathedral, and Richard de Montfichet, 
each of whom had a pension of eleven marks 
per annum, payable out of the Exchequer, for 
their support.' 



^ Regist. de Abbendon in Bibl. Cotton. 
* Rot. fin. 8 Hen. 3. m. 5. 
3 Ex ipso autogr. pen^ pracnob. Thomani 
dominum Bruce, comitcm Elgmite, an 1660. , 



STAPCL I.AVS. 

The ttapcl laws, or the right which many dtiet 
possessed to detain, for a certain time, in their 
own warehouses, all merchandise passing by or 
through their territories, and that they should 
be there exposed to sale, seriously injured the 
commerce of Germany. 

A melancholy instance of this is given us in 
the stapel right enforced by the city of Dordrecht 
in Holland. It is a fact not to be denied, that 
the Rhenish cities, particularly Cologne, were 
formerly the most powerful and flourishiDg of 
all Germany, aa the Cologne merchanu were the 
first founders and occupiers of that house, cele- 
brated in the annals or Enslish commerce, the 
Gildehalla Teutonoruni, known also by the 
name of Stalgeard, Steelyard, in Liondon. 

By the stapel right enforced by Dordrecht, 
not only their navigation was injured, but, pow- 
erful as the Germans were, they saw their 
greatest and most important river closed before 
their eye«, and had to wait the will of another 
as to what and how much merchandise they 
would please to take from them. — Se&midl't 
History of Germany, 

TEMPLE GAaOEN. 

Shakespeare, whether from tradition or his- 
tory is unknown, makes the Temple Garden 
the place in which the badges of the white and 
red rose originated ; the distinctive cognisances 
of the houses of York and Lancaster, under 
which the respective partisans of each arranged 
themselves in the fatal ouarrel which caused 
such torrents of blood to flow. 

The scene b preserved in the Fi^t Port of 
Henry 4. (act 2. scene 4.), where Richard Plan- 
tagenet plucks a white rose, and the^ Earl of 
Somerset a red one. After a very tedioua and 
heated controversy between them, the Earl of 
Warwick tbus propheaes: 

«* This brawl to day, 

Grrown to this faction in the Temple Garden, 
Shall send, between tlie red rose and the whkc, 
A thousand souls to death and deadly night.** 



LIBBL8 ON KINGS. 

John Dickson, n stubborn EnglishmaD, being 
commanded by an ofiicer of the ordnance to 
veer his boat, and give place to king's artillery ; 
he answered, that he would not veer his beat 
for either king or kaisar; and thereto added, 
that James I. was but a bastard king, and not 
worthy to be obliged, for which crimes be was 
condemned to deatn. 
^ October 10th, 1600, Francis Tennant was in- 
dicted for a libel, as we should now call it, de- 
tracting from the king, and terming him (in 
allusion to Rizzio) the son of Signior Davie. 
He was sentenced to be taken to the market 
cross, his tongue cut out by the root, his brows 
crowned with a paper, on which his crime should 
be inscribed, and then hanged till death. A 
subsequent revision of the sentence dispensed 
with cutting out the tongue, or any further 
torture, such being the tender mercies of the 
monarch; but the punishment of death was 
inflicted* 
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SOCIETY FOR THE PROMOTION 
OF LAW REFORM. 



To the Editor of the LegcU Observer, 
Sir, 
I HAVE long been desirous of bringing be- 
fore the profession and the public the plan 
which is the subject of this letter, and I 
think that your publication will enable me 
to do so to tJie greatest advantage, should 
you think proper to insert this letter. I 
view the present times with feelings which 
constantly vary; sometimes wiUi hope, 
sometimes with fear. There is a strong 
and universal desire abroad for reform — 
reform in our state — reform in our church 
—-reform in our laws. Now, sir, I partake 
of this feeling — I am also a reformer — I 
am also desirous of seeing a general ame- 
lioration of our institutions, and in particular 
of those of which, from my past occupa- 
tions, I am best able to judge — of the laws 
of the land. I am most ready to admit 
that they have many faults which may and 
which must be amended. But I will frankly 
own, that I think that this feeling may be 
carried too far. I cannot join in an indis- 
criminate clamour against our legal institu- 
tions. I think that many of them are well 
calculated for the admmistration of sure 
and speedy justice, and I am desirous to see 
them preserved. 

This is my opinion, sir, an opinion in 
which I am certainly not singular; and seeing 
a strong feeling abroad for law reform, and 
rejoicing at it, I am desirous of directing it 
to the proper objects. If it b^kept in the 
right channel, it may be of great service, 
but it may otherwise effect no good purpose, 
and may be productive of much mischief. 
I have therefore been desirous of finding 
some means which will effect all the desired 
ends, and I consider that I am now able to 
propose them.^ 

It appears to me, that a highly useful 
society might be immediately formed, the 

NO. xxv. 



object of which should be to meet the feel- 
ing in favour of law reform, and to direct it 
into the proper channeL I should recom- 
mend that It should be composed of all 
branches of the profession, and of such 
other respectable persons as should think 
proper to join it — that the subscription 
should be moderate, so that its members 
might be numerous — that the exertions of 
the members, and the funds of the society, 
should be devoted to the investigation of 
all necessary law reforms-— and that the 
results should be communicated to the so- 
ciety and to the public at an annual general 
meeting. 

. If a society of this description be formed, 
sir, I anticipate much benefit from its la-i 
hours. We should then have the full and 
proper means for the discovery of all real 
abuses and evils in the administration of jus- 
tice throughout the country, and we should 
then have the proper remedies suggested 
which practical wisdom and experience can 
alone propose. The amelioration of our 
laws might thus be gradually brought about, 
not by any violent change, but by steps 
slow and certain. The attention of' the law 
reformers would thus be directed to the 
proper objects, and the demand for law 
reform might thus be attended with benefit. 

I propose the formation of a society of 
this kind, sir, from the sincere belief that it 
will exist for the benefit of the country and 
the legal profession ; but if this feeling 
creates no sympathy in the breasts of your 
readers, which I can hardly believe, I 
should then address them in a different 
style — I should then say, that it is ab- 
solutely necessary to satisfy the moderate 
demands which are now made for law re- 
form. The real grievances, and there are 
many, must be redressed ; or in the general 
shout for reform the good part of our pre- 
sent institutions may parish with the bad. If 
I could not speak to their feelings of justice, 
I would address their fears, and earnestly 
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exbort them to t>tovc that they arc busy in 
the work of rational refonfi. 

The public might not be easily satisfied ; 
but it would be easy to prove that all hasty 
and sweeping changes in the administration 
of justice have ever beea productive of evil, 
confusion, and injustice ; but that, on the 
•contrary, the remedy of an actual griev- 
ance, proposed and carried ii)to effect by 
men of experience, has been the best mode 
of effecting reform. This would be the ob- 
ject of the society which I would propose, 
and I sincerely trust it may be taken up 
and established by men of weight and im- 
portance* I am, Sir, 

Your obedient servant, 

A Practical Man. 



THE MASTER OF THE ROLLS AND 
THE VICE CHANCELLOR. 



LETTERS OP A HEIDELBUKO STUDENT ON THE 
J17B1DICAL INSTITUTION a OP GEEAT BBITA1N. 

LETTER n. 

My Dsarest Friend, 
In my last letter I described fully to you 
the court of the Lord Chancellor, and gave 
you my opinion on the eminent person 
who now presides there. I shall devote 
this letter to the other learned judges who 
sit in the inferior Courts of Chancery. 
But first I will mention to you a singular 
inconvenience that obtains in the admi- 
nistration of equity in this country. 

So pleased was I with my first day in 
Westminster Hall, that I proceeded thither 
two days after my first visit, having been 
assured that the Lord Chancellor was 
sitting, but found to my mortification a 
very diflTerent scene from that which I 
have before described. The courts were 
all closed, the hall was empty and desolate, 
the busy faces were no longer seen, and I 
was the sole occupant of a place which, 
when I last had seen it, had been crowded 
with people. 

I was just turning away much disap- 
pointed at the incorrectness of my in- 
formation, when I met the very friend 
who had given it to me. « Why," I said 
hastily, «I thought you said the Lord 
• Chancellor was sitting." «« Yes, ajid so he 
is,'* was the answer. "It is with closed 
doors then." " No, he is sitting in Lin- 
coln's Inn ; I thought you knew enough of 
our institutions to know that he was sitting 
there. He only sits here in Term time. 
*« What is the reason of the change of 



place?" "There is none, in Term tinie 
he sits here ; at other times in Lincoln s 
Inn Hall/* " Is the same business de- 
spatched by him at both places?" '^ Pre> 
cisely the same." " Is not this change of 
place very inconvenient to the advocates 
and solicitors?" " Highly so; barristers 
are obliged to iiave tlieir chambers in a 
particular part of the town, which is dis- 
tant from this Hall, although near Lincoln's 
tnn Hall ; and the changing about is 
highly troublesome to them. Nor are the 
solicitors better off, because they are fre- 
quently desirous of consulting counsel, and 
are prevented from doing so by the neces- 
sary absence either from their chambers or 
from court." "But surely," said I with 
some wonder^ " there must be some reason 
for so absurd a custom.** " There is none, 
I assure you," answered my firiend, " ex- 
cept that it has always been so." "And 
has there never been any proposal to 
remedy this grievance?" " None that I 
am aware of, although it would be easily 
effected. All the Courts of Chancery 
should sit in one large binlding in tbc 
neighbourhood of Lincoln's Inn, and 1 
think that there is a building now devoted 
to one court,, which mi^t easily be made 
fit for the whole ; I mean tlie Rolls House 
which' has lately been nearly unoccupied. 
This building, with some litue trouble and 
expense, might be made to ans^ver the 
purposes of all the courts, and the incon- 
veniences of the present system, which are 
certainly considerable, might thus be re- 
moved.* 

But now let me proceed to the other 
Courts of Equity. The Court of the Mas- 
ter of the Rolls, is the next in rank to that 
of the Lord Chancellor, and the most emi- 
nent judges have presided there ; and as 
the appointment is for life, many persons 
have preferred it to the Chancellorship. 
I shall shortly describe the judge who now 
presides there. 

Sir John Leach has now acted as judge 
in equity, as Vice Chancellor and as Mas- 
ter of the Rolls, for about thirteen years. 
He possesses certain qualities in an emi- 
nent degree. He seizes, with most re- 
markable quickness, the real facts of the 
matter before him ; he does not attempt to 
lay any foundation for the judgment which 
he shall give, but grapples with and sur- 
mounts the difficulty of the case at once. 
' He certainly has extraordinary powers in 
I despatching his business, exceeding, I am 
! told, in this quality any other judge who 
ever presided in equity; but his decisions 
do not always give satisfaction ; they are fre- 
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qiiently Bhort, and apparently given without 
rauch reflection. Doubtless, however, he 
is right in the great majority of them, and 
a few inadvertencies may be well excused 
in a man to whom the country is under so 
many obligations. His manner to counsel 
is rather severe ; so much so indeec]> that 
I have heard some of the junior counsel 
say, that in transacting business before 
him, they recall the old feelings which they 
experienced when repenting their lessons 
before a schoolmaster. When Vice Chan- 
cellor he had a far more difficult post than 
at present. Independently of the more 
laborious duties of the office, he had re- 
peated and almost daily conflicts with some 
particular counsel, in which all parties were 
certainly to blame. Since, however, he 
became Master of the Rolls> these have 
ceased almost entirely. His court is now 
perfectly quiet and serene ; the business is 
conducted in a low and tranquil voice ; it 
seems a mere conversation ; so far from 
there being any angry disputation between 
the court and the bar, there is hardly any 
between the counsel on opposite sides. 
Occasionally, Sir John Leach will start up 
with something of his former energy, and 
expose the absurdity of some argument 
which a counsel is attempting to establish ; 
but in general he is now satisfied to hear 
him to the end, contenting himself with a 
quiet sarcasm in his judgment. 

Do not suppose, however, that his facul- 
ties are at all injured by his advancing 
years ; on the contrary I am assured that 
they were never more bright and potent 
He had at one time entirely disposed of 
all the business set down to be heard be- 
fore him, and he is now not sufficiently 
employed. It has frequently been stated 
that one reason for his *' clearing^ his 
paper," as it is termed, is that he refers 
almost every matter to the Master, who is 
a per^n appointed to enquire into certain 
details in a cause, or else sends it, whidi 
he, may do, to a court of comnron law, to 
be tried either by way of issue on the 
facts, or of special case as to the law. This, 
like most general charges, is true to a cer- 
tain extent. But with this allowance he 
still decides more- points than any other 
judge; apd it is to be observed he is par- 
ticularly anxious that all the authorities on 
the subject should be before him, as he 
will frequently direct the cause to stand 
over for this purpose. He is remarkably 
tenacious of his own opinions, so that they 
say that if an advocate can only get one of 
bis own decisions on the point he • is sure 
of carcying him with him. 



You must not suppose, my friend^ tfai^t 
with all his talents. Sir John Leach is a 
mer<? lawyer. He is also anxious to shine 
ju another field. 'J'he world of fasluon 
holds equal sway over him with that of 
law. He maintains his place in both. He 
has readily changed the sittings of his 
court from the evening to morning ; doubt- 
less in the first place because he considered 
it would be more beneficial to the suitor, 
but also perhaps t^iat he might devote his 
evenings to other engagements. He would 
indeed have been restless if he had missed 
a niglit at the opera, or failed to assist at 
a party of one of his circle. 

His most admirable quality as a judge 
appears to me his power of collecting the 
facts of a cause from the confused mass of 
affidavits and addresses which are read and 
spoken to him, and then of reciting them 
as clearly, uninterruptedly, and intelligibly, 
as if he had written out his statement. 
I have oflen been unable to believe, when 
he has been delivering a long and luminous 
judgment, that he had heard the facts of 
the case for the first time. He is indeed 
an extraordinary man, and he would be 
greatly regretted if he were to retire. 

The Vice Chancellor is Sir Launcelbt 
Shadwell. He is still a young man, and in 
the full vigour of all his faculties, corporal 
as well as mental. He is certainly an able 
judge, and has lately given great satisfac- 
tion. He is a very quick man, and catches 
the facts of the case before him with great 
readiness, and his extensive knowledge of 
the principles of equity enables him soon 
to dispose of it* It has been sometimes 
mentioned that he makes up his mind too 
hastily, and will not always pay attention to 
the arguments against the opinion which 
he has formed. I can only say that I have 
for some time past paid considerable at- 
tention to his manner of despatching his 
business, and I do not think that it is open 
to this objection. His manners are re- 
markably kind, and he is always desirous 
of accommodating the "practitioners in his 
court. Doubtless his auties as judge are 
more weighty and important than those of 
any other judge in equity. By far the 
heaviest business falls on him, and he is 
indefatigable in his exertions to dispose 
of it. 

These, ray friend, are the Judges in 
the English Courts of Equity. In my 
next letter I shall mention to you those 
who preside in the Courts of Common 
Law. 

Believe me, &c. 

• • * * 
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PEDIGREES, ANCIENT RECORDS,ROLLS 
A^D MANUSCRlFrS. 

dvn ottpntinn bn« lately been called t^ a 
quarto volume, which, though published 
two years since, is so useful, and, as we pre- 
sume, so little known, that we are desirous 
of rendering it more generally serviceable 
to the profession, llie work is entitled 
** Origines Genealogicse ; or, the Sources 
whence English Genealogies may be traced 
from the Conquest to the Present Time, 
accompanied by Specimens of Ancient 
Records, Rolls, and Manuscripts, with 
Proofs of their Genealogical Utility; puji)- 
lished expressly for the Assistance of 
Claimants to Hereditary Titles, Honours, 
or Estates." 

The author, 3fr. Staoey Grimaldi, a so- 
licitor and record lawyer, having spent 
many years in investigating the public re- 
cords, and in collecting the sources from 
which pedigrees were to be traced, consi- 
dered that he should afford some service to 
. the profession if he printed his private, and 
perhaps unique collection ; and accordingly 
he pnnted 250 copies (only) of a work, 
which to those who feel interested in records 
generally, as well as in pedigrees, must be 



of the greatest advantage ; as to Its utOity,. 
it may be sufficient to state, that it is the 
only book on the subject. It appears by 
[ the preface to have had the aid of nearly 
«ll tne record keepers and genealogical an- 
ti(f laries in the kingdom. The arrangement 
is chionological, commencing with Domes- 
day Bootrs, 1066:— and the plan pursued 
with this bskd each succeeding chapter or 
heading has be«n to give an account of the 
record, its contenu, repository, and general 
history of the subject matter, — then a 
hteral copy of a portion of it, with the ori- 
ginal abbreviations, by wav of specim«[i ; 
and, lastly, instances of such record having 
been used as evidence in genealogical cases. 
Prefixed is a table of contents, and at the 
end is an index of twelve double-columned 
pages, serving well to show the multitude 
of documents described or noticed. It would 
be impossible in our limited space to enter 
even generally into all the information 
given in this vohime, but we shall select 
from the table of contents a few of the 
most interesting records and docuraentB 
which have been treated of. The Roman 
numerals designate the chapters we have 
selected : 



r. 
II. 



III. 

IV. 

VI. 

VIII. 

IX. 

XI. 

XIII. 

XIV. 

XVIII. 

XX. 

XXL 

XXVIII. 

XXX. 

XXXIIL 

XXXV. 

XXXVIIL 

XL. 

XLII. 

XLIU. 

XLIV. 

XLV. 

XLVL 



Dometday Books .... 

Monastic Manuscripts ... 

Chartularies. 

Leiger Books. 

Registers. 

Obituaries, Necrologies. 

Calendars. 

Chronicles. 

Battle, and other Abbey Rolls. 
Ckarta Antiaute .... 

Monwmentat Inscriptions ... 
The Pipe Roffs - . - - - 

Knights' Fees RolU ... 

English G entry ^ Land Owners^ and Tenants - 
Coats of Arms .... 

Placila (of nineteen Courts) ... 

Charter Soils . • • . 

Patent Rolls ...... 

The Close or Claus Rolls ... 
In^msiiiones Post Mortem ... 

Prwy Seals .... 

AttiSnder and Pardon Records ... 

Parliamentary Records - - . 

Marriage Dupensations or Licences 

WiUi and AdndnutratianM ... 

O^dH Fratemiiy^ and Corporation Registers 

Registers of the Universities and Public Schools 

The Herald^ Records .... 

Entries in Family Bibles^ ^c.^ Family Letters^ and AfSS. 
Title Deeds — tlieir Inrolment and Resistry . 
Parochial and other Registers of BirA, ^c. 

Churchwardens' Accounts. 

Fleet Marriage Registers. 

English Ambassadors* Registers. 

May Fair Chapel Registers. 

Red Cross Street Library Registers. 



1066 to 108^. 
1066 to 1535. 



1066 to 
1066 to 
1189 to 
1154 to 
IS16 to 
1189 to 
1194 to 
1 199 to 
1901 to 
1905 to 
1318 to 
1S79 to 
1279 to 
1977 to 
1300 to 
1311 to 
1385 to 
1381 to 
1483 to 
1535 to 
1535 to 
153S to 



1535. 
1895. 
18:25. 
1645. 
1895. 
1895. 
1895. 
1517. 
1895. 
1895. 
1645. 
1896. 
1896. 
1896. 
1896. 
1896. 
1896. 
1896. 
1896. 
1896. 
1896. 
1896. 
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XLIX. Records qf Clergjfmen, 

Roman Catholics, 

Jews. 

Lawyers, 

Surgeons^ 

Soldiers^ 

SaUots, 

East India Compan^s Servants, 



The chapters which we have omitted refer 
to documents of equal value with those we 
have noticed ; but as many of them relate to 
records, the very names of which are un- 
known to all but the record-lawyer and an- 
tiquary, it would have been useless to have 
prmted their titles. 

It is hardly to be expected that in pe- 
rusing a WOK, which, like the present, is 
the only one hitherto published on the sub- 
ject, (and that subject not being studied 
professionally by more than a dozen persons 
m the kingdom,) we should have the power 
of pointing out important defects, but we 
think that when Mr. Grimaldi limited the 
impression to 250 copies, he not only made 
an erroneous calculation of what woiud have 
been to his own advantage, but he judged 
incorrectly of the profession, by imagining 
that his work would not receive their gene- 
ral encouragement, since we know not how 
any person having a pedigree to trace, or 
seeking information upon titles, honours, or 
records, can do better than have recourse 
to this valuable book. 

In the preface Mr. Grimaldi speaks with 
regret of an Exchequer Roll of the reign of 
Henry II. entitled " Rotulus de Domi- 
KABUS, ^c" containing the names, ages, 
lands, and heirships of the kln^^s wards. 
This curious roll has since been discovered. 
It appears that about a year afler the pub- 
lication of the Origines Genealogicse, Mr. 
Grimaldi met with an attested copy of it in 
the British Museum ; and in order to pre- 
vent the possibility of the loss of every copy 
of the original, he transcribed and printed 
the contents of this roll at his own expense, 
and presented copies to most of the public 
libraries in the kingdom. 

The value and advantage of Mr. Gri- 
maldi's researches will, no doubt, be duly 
appreciated ; and we are sure that he will 
have rendered much information and as- 
sistance to his brethren, in discovering, 
tracing, and investigating pedigrees, ancient 
records, and documents. 



LORD TENTERDEN'S ACT 

FOR SPREDT JUDGMENT AND EXECUTION. 

The " Act for the more speedy Judgment 
and Execution in Actions brought in his 



Majesty's Superior Courts of Law,*' we ob- 
serve, has received the royal assent. 

This act is a very important one, inas- 
much as it will materially facilitate the ob- 
taining of judgment. The act provides, 
that, in all causes tried eitlier in town or at 
the assizes, the party in whose fevour the 
verdict is given may, upon obtaining the 
certificate of the judge, issue his execution 
forthwith. 

It b very evident that this act will induce 
most practitioners to try their causes in 
London, when it can be done, instead of 
at the assizes, from the great advantage of 
obtaining execution iruUmter in all causes' 
tried at the sittings either in or after term ; 
and we have no doubt, with so able a judge 
as Lord Lyndhurst, that the Court of Ex- 
chequer will now become a most available 
court. 

If in all cases upon actions of contract, 
whether under seal or not, a new rule were 
made to allow a plaintiff to lay his venue 
where it was evident he would expedite his 
judgment, the interest of suitors and the 
object of the act would be greatly promoted. 

In this respect, also, we hope snortly to see 
an improvement in the law ; so that a party 
may not, to his great disadvantage, in point 
of time, be confined to the county in which 
the cause of action arose. In many in- 
stances, the grounds on which an action is 
considered transitory^ might be applied, 
with equal justice, to local actions. An 
early decision is generally the main object 
in all cases in which there is any real point 
in dispute ; and there are many useful re- 
forms which may be safely effected towards 
the accomplishment of this object, without 
destroying (in the emphatic language of the 
Lord Chancellor) *' the ancient ways of 
the constitution.** 
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THE EXAMINATION OF AN ATTORNEY 
PREVIOUS TO ADMISSION. 

The man that should gravely propose the 
solemn examination of each cordwainer and 
carpenter, by an adept in his respective 
calling, before he should be sanctioned by 
the law, the one to plane wood, the other 
to mend shoes, would, no doubt, obtain the 
reputation rather of an original than a pro- 
found thinker. People would very naturally 
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tell such a political economist, that, from the 
time of St, Crispin downwards, there had 
been an unrestricted admission into the 
ranks of coblers, and that, as for the joiners, 
their crat\ had been unmeddled witli from 
days of still more remote antiquity. The pro- 
bable good to the community from such an 
innovation would also be questioned ; since, 
without the requisite skill, artificers of 
these kinds have no chance of subsistence, 
and the prospect of securing it holds out 
the strongest possible motive for exertion, 
and one to which, therefore, an examin- 
ation in sawing and hammering would add 
notliing. And, lastly, although a botching 
workman may, by strange good fortune, 
have it now and tnen in his power to mar 
fair materials, such opportunities must be 
of very rare occurrence ; they admit of a 
simple remedy, and may be guarded a^inst 
with ease ; so that the danger in this re- 
spect is not sufficiently great to warrant 
tne adoption of new and extraordinary 
measures to avert it. The same doctrine 
does not, however, hold, if applied to pro- 
fessions or trades, which, to bo properly 
understood, require much early attention 
and great study, in the pursuit of which 
ignorance almost inevitably wrongs those 
who confide in it, and may inflict indefinite 
and irremediable injury, and which are in 
themselves of so recondite a nature that 
none but the formally initiated can distin- 
guish the skilful from the inexpert prac- 
tiser, or know, at the moment, when their 
welfare has been properly secured, and when 
neglected. 'In the former cases, neither 
the interest of the particular artisan, nor of 
the public^ requires an examination ; in the 
latter, both would seem to demand such a 
step : ii^ those, want of skill is necessarily 
^atal to its subject, and can do the world 
but little harm; in these, it is quite 
compatible with tlie prosperity of the ig- 
norant person, and may inflict upon others 
an untold misery, against which no ordi- 
nary prudence can ward. Such a profes- 
sion 13 that of the attorney. To the 
proper, nay the safe discharge of his du- 
ties, no slight degree of le^ science is 
^sential: the persons who consult him, 
however, are incapable of appreciating the 
extent of his ability, and do so upon the 
faith of his being a regularly bred practi- 
tioner ; and hence he may obtain practice 
and a livelihood, though from his cdpable 
• ignorance deserving of neither, and hence 
the innocent may be led into direful pit- 
falls, again'st which unprofessional sagacity 
will be of no avail to warn them. Institute 
a fair examination previously to admission, 
and you at the same time add a most power- 



ful stimulus to the industry of the student, 
and secure to the nation, as far as possible, 
an intelligent and well qualified body of 
solicitors : you save the attorney from 
being a blockhead, and the layman from 
becoming the victim of his adviser^s incom- 
petency. No one will probably gainsay the 
extreme propriety of examining those who 
prescribe to the sick, operate upon the 
wounded, or dispense drugs to the igno- 
rant. But for this and other congeniad re- 
gulations, one half of the community would 
be the prey of sanguinary quacks ; few men 
would know whether empiricism or science 
was feeling the pulse^ directing the knife, 
compounding the potion ; seldom would 
survivors have the melancholy consolation 
of thinking, that their friend or relative in 
battling with the last epemy, had taken liis 
fair chance. These measures are in favour 
of life, and humanity would not endure 
their omission; the proposed measure is 
for the protection of property, which, next 
to life, men prize the most, and seems to 
be equally invoked by sound policy. The 
benefits of an examination would not, how- 
ever, be confined to the' prevention of an 
ignorance that often makes the well mean- 
ing the cause of serious evil ; it would, in 
all probability, go far to sweep from the 
face of the earth, the race of pettifbgffersy 
numbers of whom, from the absence of a 
sufficient goad to their sluggish natures, in 
early life, have then formed those habits, 
which in course of time, have deadened in 
their minds every characteristic of the man 
of honour or the gentleman. Tliey have, 
froni the same deficiency, grown up as ig- 
norant as they were vicious, and have been 
at length sent forth, under tlie fiat of a 
judge, to prey upon society, to bring an 
indelible obloquy upon the whole bodly to 
which the^ belong, and even to discredit 
the law Itself. They have become the 
prolific generators of discord and litiga* 
tion. Some men, it is true, have so 
strong a moral depravity of nature, that no 
mental culture, no wholesome discipline, 
will make them honest; to this end the 
treatises of moralists and the exercise of 
the treadmill are alike unavailing. These, 
however, may be characterised as forming 
an exception to the general rule ; and ob- 
servation will instruct us that, in general, 
vice may be rather attributed to a number 
of concurring circumstantial causes than 
to the active predominancy of a sinful 
principle. Whatever, again, has a ten- 
dency to elevate the inteliectoal character 
of a body of men must.be highly beneficial 
to them, both in their own peculiar province 
of application and in the public esteem. 
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Letters are of a ^ery sooiabie disposition ; 
— <* Edanm omnes artety qua ad humam- 
totem pertinenty habent qtioddam commune 
vinculumy et quasi coffnatione quddam inter 
se continentur * ; " and he who devotes 
himself assiduously to any one branch of 
learniDg, forms a habit, tliat enables, and a 
disposition that prompts, him to enlarge 
the field of his study. What is it that, 
within the last three centuries, has raised 
the surgeons, from being a co-fratemity 
with the hair-dressers under the compre- 
licnsive designation of " barber-surgeons," 
to the rank of one of the most scientific, 
and best informed body of men in the* 
community ? That attention to their 
profession, and to the general cultivation 
of their minds, which have been so mainly 
promoted by the preliminary examination 
which they undergo. Those who look to 
the past for excellent examples will find, 
that so early as the 4 H. 4. the propriety of 
examining the attorney, touching both his 
capacity and general fitness for the pro- 
fession was admitted, and the practice en- 
joined. This statute has grown obsolete ; 
though, no doubt, the judges, without any 
assistance from the legislature, might now 
act upon its provisions. The statute 2 G. 2. 
C.23. directing the swearing, admission, 
and enrolling of attorneys, and that persons 
should serve five years under articles, &c. 
before being admitted, though it rendered 
an examination certainly less imperative, 
by no means dispensed with its propriety. 
But it is now time to enquire, what objec- 
tions have been urged against the examin- 
ation of attorneys? lliey seem to have 
been two only ; and those of a somewhat 
whimsical kind. The first has been, the 
alleged impossibility of conducting such an, 
examination upon fair grounds. This is 
certainly highly flattering to tlie judges ; 
although, in fact, nothing could be more 
easy than for an experienced lawyer to 
put such questions as must elicit the facts, 
whether Uie candidate for admission pos- 
sessed moderate capacity, and during his 
clerkship had exercised ordinary diligence. 
A general acquaintance with the leading 
theoretical principles, and tlie practical de- 
tails of the law, is all that a young attorney 
under the circumstances can be expected 
to possess ; and to say that A., possessed 
of such information, cannot ascertain whe- 
ther B., speaking the same language, also 
J possesses it, seems truly absurd. The fol- 
owing string of questions may serve to 
show, at least, the possibility of framing an 
appropriate course of examination : — 

• Cic. Orat. pro. Arch. Poe. 



i 1. What are tlie vailous kinds of legal 
f interest that one may have in lands ; the pe- 
culiarities of each ; and their subdivisions ? ' 

2. What is the most usual mode of con- 
veying a fee-simple ; what its general form ; 
and what its mode of operation ? 

3. What are the different forms of ac- 
tion generally in use ; and what the charac- 
teristics of each form ? 

4. Wliat is the difference between pro- 
ceedings by bill, and proceedings by ori- 
ginal ; and when are the latter neccssarj/ ? 

5. What are a declaration,' plea, simili- 
ter, issue, nisi-prius, record, postea, judg- 
ment, taxation of costs, execution, and how 
many kinds of the latter are there ? ' 

6. What constitutes murder ; what man- 
slaughter ; what justifiable homicide ; what 
felony in general ; what burglary ; what 
larceny ; what embezsdement ? 

It must be perceived that an examination 
of this kind, <^ no great length, must en- 
able an examiner to know the extent of 
the general knowledge possessed by the 
individual examined. But, indeed, this ob- 
jection is so frivolous, that had it not been 
much urged it would not have deserved a' 
reply. The second objection sometimes 
urged is, that the friends of youths might 
frequently, after a great expense of money, 
and anxiety, be chagrined by the refusal of 
a 'judge to* admit the scapegrace, upon 
whom such money and care had been 
thrown away. An evil this, no doubt ; but, 
at the same time, much less than would 
probably follow to himself, his friends, and 
mankind, from the admission of such an 
one within the pale «f the profession. Be- 
sides, unless a student were verily despe- 
rate, the prospect of an examination would 
as before intimated, prove a great incite- 
ment to application ; and probably, by that 
means, save a world of pain and disgrace 
to those friends for whom such a laudable, 
but narrow and ill-timed sympathy is here 
exhibited. In short, it is impossible to 
conceive even a plausible objection to a 
fair and moderate, not a captious or over- 
learned examination of all persons applying 
to be admitted attorneys, but, on the con- 
trary, every reason of which the nature of 
the subject admits seems to urge its adop- 
tion without delay. 

A. 



ON THE STUDY OF THE CIVIL 

LAW. 

It was not without reason that Sir John For- 
tescue's zeal was excited in defence of the com- 
mon against the civil law j for the influence of 
the Roman bw on that of England hat been 

H h 4 
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much more considerable than most lawyers are 
aware. '* Inasmuch as the laws of all nations," 
said the Lord Chief Justice Hdty " are doubtless 
raised up out of the ruins of the civil law, as all 
governments are sprung out of the Roman em- 

Eire, it must be owned- that the principles of our 
iw are borrowed from the civil law, and there- 
fore grounded upon the same reason In many 
things." ' A similar opinion is delivered by Dr. 
Woody who was both a civilian and a common 
lawyer. ^ Upon a review, I think it may be 
maintained, that aneat part of the civil law is 
part of the law of England, and interwoven with 
It throughout.*' According to Dr. Cowell, the 
common law of England b nothing else but a 
mixture of the feudu and the Roman law. And, 
in reference to the Pandects, Sir William Jones 
has hazarded the subsequent opinion : " With 
all its imperfections it is a most valuable mine of 
judicial knowledge; it gives law at this hour to 
the greatest part of Europe, and, though few 
Engush lawyers dare make such an acknowledge 
ment, it is the true source of nearly all our 
English laws that are not of a feudal origin." 
Many other testimonies might easilv be added : 
— Of these Roger North remarks, tnat ** besides 
history, there are other sorts of learning most 
reasonable for a lawyer to have some knowledge 
of, though even superficial, as of the civil law. 
A man of the law would not be willing to stand 
mute to'tfae question, — ^what is the difference be- 
tween the civil and the common law, what is the 
imperial law, what the canon, what the pandects, 
codes, &c.? It u not at all needful to study 
questions in these laws; but the rise and progress 
of them in cfoss is but a necessary knowledge, 
and so fartaking up but little time, and had by 
mere inspection or some books, and perusing 
their introductions." But higher still, and more 
express, is the opinion and the example of Sir 
Matthew Hale upon this subject. We are in- 
formed by his biographer, Bishop Burnet, that ^ 
Hale ^ set himself much to the study of the Ro- 
man law, and, though he liked the way of judi- 
cature in England by juries, much better than' 
that of the civil law, where so much was trusted 
to the judge; yet he often said, that the true 
grounds and reasons of law were so well delivered 
m the digests, that a man could never understand 
law as a science so well as by seeking it there, 
and therefore lamented much that it was so little 
studied in England." 

Much of all this, however, was in the womb 
of time wjien Fortescue wrote; and, after allow- 
ing all that can be claimed for his zeal against 
one set of laws in favour of another, we must 
carry a great deal to the account of the state of 
literature, and its ideal character, in times which 
were but anticipations, and obscure prophecies 
of something to be more fullv developed in the 
long arriving future. ShacfoMrs they were of 
coming events which the latter, as they always 
do, bad cast before them, as indications of 
their approach. And, in this mist and twilight, 
the subject of study was magnified by the me- 
dium through which it was contemplated. No 
wonder, then, that the reasbners of this period 
♦ormed some such abstract an idea of Jaw as * ' 
Hooker, in a subsequent reign, thus sublimely 
expressed': — - 



^ Of law there can be no leas acknowledged, 
than that her seat is the bosom of God, her 
voice the harmony of the world : all thicttis in 
heaven and earth do her homage; the very least 
as feeling her care, and the greatest as not ex- 
empted from her power : both angels and men, 
ana creatures of what condition soever, though 
each in different sort and manner, yet all with 
uniform consent admiring her as the mother of 
their peace and joy.' 
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DISPUTED DECISIONS. 

No. I. 

Wb intend under this head to discuss the 
legality of such recent decisions, whether 
in banc or at itls t priusy as appear to us to 
be of a doubtful nature. We shall occa- 
sionally avail ourselves of the remarks of 
some of our able correspondents on these 
subjects — taking the liberty to alter and 
abridge or extend their communications as 
may be deemed necessary ; and, at other 
times, investigating the cases according to 
our own views. For the present we would 
direct the attention of our readers to the 
following decisions. 

TBBSPASS* — SHOOTING A DOG. 

Welis V. Hcfid, 

This was an action of trespass, for shooting a 
dog, tried at the last Aylesbury assizes, before Mr. 
Justice Alderton. It appeared that the plaintiff* 
and defendant were respectable farmers resid- 
ing at EUesborough. That the plaintiff* kept a 
pomter dog, which was often found chasine and 
worrying tne defendant's sheep, of which the 
plaintiff* had been apprised. On the llth of 
December 1830, the dog again worried the flock, 
and Just as it was retreating across a field be- 
longing to the defendant, and adjoining that in 
which the sheep were, the defendant overtook and 
shot the dog. Pica, a justification. The learned 
judge decioed, that a sufficient justification was 
not made out, observing that, '* if the defendant 
had found the dog worrying ike shcep^ and bad 
no other mode ^* protecting his flock at the time, 
he would have been justified, but, as thedog Aoif 
ceased to worry them^ and had gone a fidd's di^ 
tance at the time it was killed, the defendant 
had no right, in point of law, to follow it for the 
purpose of killing it.'* Verdict for the plaintiff^ 
damages one guinea. 

Now, it is submitted, that there is no decinon 
of the point of law arising in the above case an- 
terior to that trial ; and that the general law on 
the subject is not in accordance with that deci- 
sion. 

In Cro. Car. 248., 487., we read : The owner 
of a dog is bound to muzzle it if mischievous ; 
and, if a man doth keep a dog that useth to bits 
cattle, &&, and after notice given to him of it, 
or his knowing the dog to be mischievous, the 
creature shall do an^ luirt, the owner shall an- 
swer for it. And, it is sufficient to prove the 
scienter of the owner, that th.e dog nad once 
bitten sheep before. 
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In Jenkins v. Turner^ 3 Lord Raym. 118.» it 
was held, that if one has a dog used to bite 
sheep, and lie bites a horse, it is actionable; for 
the owner of the dog, after notice of the first 
mischief done, should have destroyed the dog to 
prevent further mischief. 

In Smith v. Pelah, Stra. 1264., Lee C.J. 
ruled — that if a dog have once bit a man, and 
the owner having notice thereof, keep the dog 
and let it go about, and it bite another person, 
case will lie acainst the owner, at the suit of the 
person bit, (though it happened by his treading 
on the dog's toes,} for t/te owner ought to have 
hanged Vie dog on the first notice. 

In Jones v. Perry^ 9 Esp. N. P. C. 482., it was 
held that the owner of a fierce and unruly dog 
is bound to secure it without actual notice of its 
ferocity. 

Mr. Justice J/!(/er«oft appears, mainly, to have 
founded his decision upon the circumstance, that 
the dog ^ had ceased to worry the sheep,*' and 
had gone away a field's distance fi'om them be- 
fore the defendant came up and shot it. 

Now, let it be observed, that the dog had 
trespassed ab initio, and was trespassing on the 
defendant's field at the moment it was shot, a 
fact which makes this case very different from 
what it would have been had the dog casually 
met the fiock in a bieh road, and been shot when 
retreating. And, if the defendant had not fol- 
lowed the dog and killed it, with what security 
could he have left his flock? Might he not very 
reasonably apprehend the return of the dog to the 
sheep the moment the defendant disappeared, 
whose approach was perhaps the signal for the 
dog^s retreatinc? — Who can conjecture what 
** other method " to protect the flock his Lord- 
ship could have contemplated ? Ought the de- 
fendant to have hazarded a bite from the do^, 
which was rabid for aught he knew, bv taking it 
moUiter manuf or should he have endeavoured 
to have driven it away by blows or otherwise ? 

If the dog, failing all other methods, could 
only be legally shot " at the time it was worry- 
ing the sheep, " is it not probable, that the de- 
fendant, instead of protecting his flock, by firing 
at the dog, might unfortunately have kUIed some 
of the sheep? It is moreover an irresistible in- 
ference, that if the dog could not legally be shot 
** offer it had ceased to worry the sheep," it 
could not legally be shot before it commenced to 
worrv them : so that, had the defendant caught 
the dog (whose vicious habits the flock had be- 
fore experienced) ranging his field, and ap- 
proaching the sheep with open mouth, he must 
waft until it actually seized a victim, because it 
would be ill^al to shoot the dog when it was 
yet a few yards from the flock ! 

But is it not to be understood from the au- 
thorities before quoted, that the defendant was, 
" in point of law," justified in killing the dog? 
According to those authorities was not the dog, 
proscribed by law, outlawed as it were; and 
civiUter mortuus from the first moment it indis- 
putably manifested a propensity to worry sheep, 
of which the dog's owner had notice ? Did not 
the judge in one of the quoted cases hold, that 
*' after notice of the first mischief done by the 
dog the owner should have destroyed it to pre- 
vent further injury? " And did not Lord Cnief 



Justice Lee, in another of ttiose cases, confirm 
this doctrine, and even point out the mode 
whereby the dog ought to nave been destroyed^ 
when he held, *^ that the owner should have 
hanged the doa on the first notice of its having 
done mischief? " Surely, when those learned 
judges said the owner ** shonld have destroyed 
the dog afber notice," >they must have meant 
that, by law, the owner was bound to do so : 
otherwise, we must suppose their lordships were 
inculcating from the judicial bench a mere mo- 
ral duty of ** imperfect obligation ; " that, as a 
good ndghbour, and for convenience, the owner 
ought to nave killed the mischievous dog. Then, 
as the plaintiff in the case under consideration, 
notwitnstandine he had several times been ap» 
prised of his £>g's having worried the defend- 
ant's sheep, did not comply with the lawy by de- 
stroying tne dog ; as he did not take even the 
reasonable precaution, to prevent further mis- 
chief, by ** muzzling the dog " (which, according 
to the case in Cro. Car. first cited, esery owner 
of a mischievous dog is bound to do) ; could he 
*' with clean hands *' go into court and claim 
compensation from the defendant for his having 
done that which the law required the plaintiff 
to have done, but which he neglected to do ? 
If the law require a man now to kill his dog to 
prevent further mischief is not another man, 
whose flock that dog again worries, justified if 
he kills it to prevent stSl further mischief f 

The law distingubbes such animals as are 
fer<s naiur<B, as lions, wolves, &c., which a man 
must keep at his peril, from those which are 
mansueta naturcBj and break through the tame- 
ness of their nature. In the latter case the 
owner must have notice — in the former an 
action lies against him without notice. Rex. v. 
Hi^ns, 2 Raym. 1583. With those animals 
which are mansuet^e naiurtg the law classes dogs 
— which upon a presumption that they are harm- 
less, and tor the convenience of mankind, are 
suffered to go at large. But, after notice that 
bis dog is vicious, manifested by worrying sheep. 
&c., a contrary presumption clearly ceases, and 
it then goes at large at the owner's risk and the 
dog's peril ; for, the man whose sheep it worries, 
may, it is submitted, destroy that dog (as he 
would any ferocious animal) at any time before 
it returns to its kennel, or b otherwise placed 
under restraint by its owner. In point oflegal- 
ity could there be any difference whether a man 
shot a do^ or a wolf which from time to time 
worried his sheep? 

As the plaintiff would not secure his dog, it 
became a dangerous nuisance to the defendant; 
to remove which he had no other method than 
killing it. To afford the defendant effectual re- 
lief, and his flock security, the law under such 
circumstances must justify hb so doing. Is it 
reasonable that the defendant should be con- 
stantly night and day watching his sheep to 
protect them from the predatory attacks ot the 
plaintifl^s doe? or must the defendant be per- 
petually involved in law by bringing successive 
actions for eveiy successive injury the dog may 
occasion ; because, either from unavoidable ab- 
sence, or other cause, he unfortunately could 
not kill the dog at ** the moment it worried th^ 
sheep ? " 
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It 19 submitted, therefore, that the true prin- 
ciples of our law will not support the icamcd 
judge's nisi prius decision, but justify the de- 
fendant in shooting tlie dojj, and make the plain- 
tiff liable for tlie injury it had done.* 

T.P. 



No. II. 

PURCHASES FROM TRADERS. BANK- 
RUPTCY, 

The case of Cook and another v. Ca/dccott, ap- 
pearing in the Lcjial Observer, p. 249., and in 
Messrs. Moody & Malkin's Reports, p. 522., is 
of so important a description, and the statement 
of the law by Lord Tenterden in his sum mi tig up 
so different to what might have been anticipated, 
that I should feel obliged by the insertion of the 
following remarks, which are intended to show 
that there are some weighty objections to the 
decision, and to point out that the remedy pro- 
. posed for the mischief mentioned in the case 
must be sought, not in a strained construction 
of the bankrupt law, but in a course of proceed- 
ings essentially different. 

The first important objection that occurs to 
me is, that the 6 G. 4. c. 16. § 3. does not 
support my Lord Tenterden's decision. That 
clause makes *' a fraudulent gii^, delivery, or 
transfer " (not a word about sale) *' of goods or 
chattels, with intent to delay or defeat creditors," 
an act of bankruptcy. Every art, trick, or de- 
vice, resorted to by a man, in collusion with 
another, to defeat or delay creditors, is, and 
very justly, decided to be an act of bankruptcy. 
But a sale in open day, after a fair bargaining on 
the part of the purchaser, for ready money, 
where the goods are immediately delivered on 
the one side and the price paid on the other, 
without any playing into each other's hands, or 
Underhand collusive design, was, 1 should con- 
ceive, never intended to be affected byr the 
statute. If it were, it would operate in restraint 
of trade, and introduce the utmost uncertainty, 
confusion, and distrust into the dealings of men 
'with each other. 

It would restrain trade, because it would pre- 
vent competition, than which nothing is more 
beneficial to the public. There would be one 
price of articles among the dealers, which would 
ultimately confine the variou's branches of busi- 
ness to a very few bands. The evils of monopoly 
are too well known to require any enumeration. 
Uncertainty, want of confidence, and confusion 
would ensue, because men would be afraid to 
purchase any thing that seemed to be a bargain, 
lest the seller should happen to be a bankrupt, 
and an action of trover compel them to return 
it. So many preliminary enquiries would be 
necessary, that the season of availing one's self 
of a favourable offer would have passed away, 
and caution and prudence would redound only 
to the disadvantage of their possessor. 



* See also Sarch v. Blackbourne, 1 Moo. and 
Mai. 505. S. C. 4 C. & P. 297. ; and ante, 360. 
£0. L. O. 



But, if we exannne the tiJng a little further, 
we shall see the hardship of the decision in a 
very glaring light. Lord Tenterden says a sale 
is a fraudulent transaction, " if it takes place 
under such circumstances that the buyer, as a 
man of sense and understanding, ought to suspect 
and believe that the seller means by it to get 
money for himself in fraud of his creditors, and 
that the sale is made for that purpose." But 
what are these circumstances to be ? Is it be- 
cause a man offers his goods on exceedingly low 
terms, that he is Vierejfore to be suspected of a 
design to defraud his creditors? This would Iks 
extremely uncharitable, and often contrary to 
fact. The stocks of bankrupts andinsol vent<( are 
frequently sold on very advantageoun terms; and 
individuals retiring from trade are, in many in- 
stances, willing to dispose of their stocks at 
greatly reduced prices. The purchasers of 
these stocks can tnerefore afford to sell them 
much below the niaiket price, and yet put a 
sufficient profit into their own pockets. Tlie 
most solvent man, too, may require, on some 
occasions, a supply of ready money, and, in order 
to obtain it, may be induced to carry goods into 
the market at a very low rate. Surely, in all these 
cases, no design to defeat or delay creditors can 
be charged, ^any a man, too, sells cheap at 
his first entering into business, in order to g^na 
connection ; when that is obtained, he gradually 
rises to the regular prices. Is his object to de- 
fraud his creditors ? Is it not the reverse? 

Again, men possessed of large capital alwaj^s 
possess a great advantage. By being enabled to 
purchase large stocks, they can vend their eoods . 
much lower than other persons. ' There is no 
dishonest design in this. Besides, in many 
articles, those depending on fancy and fashion 
particularly, there is often, in the course of a 
short period, a great depreciation in price; so 
that tney become at last a mere drug, and 
the trader is ready to sell them on any terms. 
The cost price of the articles, compared with the 
selling pnce, will, therefore, furnish no criterion. 
And now is a man purchasing goods to know 
what the seller gave for them ? This must de- 
pend upon the time and manner in which the 
seller purchased them. If the decision in 
question were to prevail, the history of goods 
would be as necessary as die pedigree of a race- 
horse. Every tradesman must oecome acquainted 
with the rules of evidence, by which ne must 
examine and decide upon every transaction — 
having the terrors of Westminster Hall full in 
view. This would be a ^eat clog to business, 
and tend to die introducUon of worse evils than 
that pretended to be remedied. 

Besides, what is to be the amount of the de- 
duction at which honesty ends and fraud b^ns ? 
Is it five, ten, fifteen, twenty, or a laiger per cent. 
discount ? And hc^ is a purchaser to know that 
the deduction pretended to be granted by the 
seller is the legitimate deduction ? Sincerity is 
great] v respected as a virtue, but voted to be too 
sacred for human use. To say the thing that is 
not, to induce buyers, is not of unfrequent oc- 
currence. We must not, therefore, take the as- 
severation of the seller, but seek out the person 
who sold to him. Suppose A, living, at York, 
wants to pin*chase gooas there, and finds they 
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were forwarded to the tradesman from London ; 
to the house in London he must then appl^* 
He ean hardly expect the tradesman to wait till 
ne has obtained tlie particulars. A less scrupu- 
lous customer presents himself, and A loses an 
excellent bargain. But I will not dwell longer 
on this point. 

Other arguments have occurred to me, but I 
forbear to trouble you with them. 
- But it will be said, that frauds upon creditors, 
by means of sacrificing goods,, are of constant 
occurrence, and daily increasing; and, therefore, 
a judicial decision, such as the one in question, 
is necessary to put a stop to them. I admit the 
existence of the mischief, but deny the propriety 
of the remedy. I intend to propose another and 
more effectual remedy ; but it will be first ne- 
cessary to show the cause of the evil. It ori- 
ginates thus: — Large wholesale houses are in 
the habit of furnishing goods to individuals who 
have a respectable appearance, and seem, prirnA 
facie, to be doing well. References may be per- 
haps asked for^ but a strict enquiry is rarely made. 
The consequence is, that very many designing 
men obtain credit for goods, whose only object 
is to turn them into money at whatever sacrifice. 
These swindlers manage to pay for a time, only 
to pave the way for an opportunity of defraud- 
ing to a considerable extent. Their chief cre- 
ditors, those who supply them with goods, are 
perfectly regardless of the manner in which they 
are going on; nay, often wilfully shut their eyes 
to circumstances of a very startling description. 
In the end the debtors fail ; and the creditors 
step forward, assume the appearance of inno- 
cence and surprise, and utter loud complaints 
against the villany of the insolvents, though they 
themseK-es arc, in truth, partioevs crinnms, 

A little more enquiry into cnaracter and cir- 
cumstances is all that is wanted. When men 
have the power in their own hands, why should 
an act of parliament be tortured to supply their 
carelessness and deficiency ? 

I hope that the doctrine laid down in the case 
before me will be reconsidered, and thoroughly 
examined, before it shall be made a prece(&nt. 
It appears to me that it is uncalled for, and not 
justified by the terms of the statute. Its conse- 
quences have a most pernicious tendency — its 
utility, in any point of view, is very questionable. 

F. W. O. 

No. IIL 

ESSEX LENT ASSIZES, 1831. 

PROOF or lIANDWaiTlKO. 

The King v. Cooke. 

On the trial of an indictment on the 4G.-4. 
c. 54. $ 5., for sending a letter . threatening to 
kill the prosecutor, the handwriting of the 
prisonei'in the letter was sought to be proved 
thus: — The prisoner when examined before 
the magistrates had signed his examination. Se- 
veral persons who had seen him sign it were 
called to prove the identity of the handwriting. 
The examination bearing his signature was 
produced. 

Knox, for the prosecution, proposed to let 
the jury see the signature of the prisoner as 
well as the threatening letter. 



DowHngj for the defence, objected to the 
jury's being allowed to see the signature of the 
prisoner, as that would be permitting them to 
make use of the comparison of handwriting to 
strengthen the evidence given by the witnesses. 
Now, since witnesses were not allowed to speak 
to handwriting merely by comparison, it was 
clear that the jury ought not to be allowed to 
judge by it. II the jury were not permitted, by 
the rules of law, to avail themselves of an opi- 
nion formed by a witness from the comparison 
of handwriting, they ought not to be permitted 
to avail themselves of their own, formed by the 
same means. 

Bayley B., overruled the objection, and per- 
mitted the Jury to see both the letter and the 
signature of the prisoner. 

The prisoner was ultimately acquitted. 

•^* Now, with all humility and deference to- 
wards the very learned Baron who made the 
above decision, we think that the jury ought not 
to have seen the signature of the prisoner as th^ 
law now stands. Mr. Phillip ps* states, ^ It is an 
established rule of evidence, that handwriting 
cannot be proved by comparing the pa^er in 
dispute with any other papers acknowledged to 
be genuine." This authority, it appears to us, 
supports the reasoning of the counsel for the 
defence on the above case. And it may be ol>- 
served, still further, that the opinion which the 
jury might form on this comparison might alsp 
enable them to disbelieve the statements of the 
witnesses who had been examined. Their state- 
ments would thus be overturned by a species of 
evidence which could not be adduced in sup- 
port of them. 

Although we make these remarks on the deci- 
sion of the learned Baron from a consideration 
of the law as it now stands, we cannot avoid 
thinking his decision much more consonant with 
good sense than the law itself. 

Why should not evidence of handwriting by 
comparison be admissible? It is every day's 
practice to admit evidence of identity by com* 
parison in the case of corn, timber, and various 
other matters. Why should any difference be 
made in the case of handwriting ? Besides, 
af\er all, it is only comparison which enables a 
man, who has seen another write, to speak to 
his handwriting. He compares the idea he has 
of another's handwriting with the document in 
dispute, and from that comparison forms his opi* 
nioiv Now this must be a much more unsatis- 
factory species of comparison than that of two 
documents placed together, the one of which is 
acknowledged to be the handwriting of the 
party in question, and the other the document 
in dispute. Surely it must be much more probable 
that the result of the comparison in the latter 

case will be correct than in the farmer. Tfie 

-- — ■ - i_ 

♦ On E)vidence, vol.i. p. 49 0. 
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former i$ the comparison of a vague idea with 
a reality, the latter is the comparison of two 
realities. 

It ii said, however, that unless a jury can read, 
they would be unable to institute a comparison, 
or judge of the supposed resemblance. That is 
no reason for rendering the evidence inadmis- 
ttble. For, though some of the jury ma^ be 
oinable to read, that is no reason why those who 
are able should be deprived of an opportunity 
of considering the comparison. Besides, it is 
making the rules of evidence depend on the 
progress of society; whereas they ought to be 
permanent and applicable in all stages of it« 

It is also urged, that the writing intended to 
be compared with the disputed paper would be 
brought together by a party to the suit whose 
interest it is to select such writings only as are 
likely to serve his purpose; and they are not 
likely, therefore, to exhibit a fair specimen of the 
general character of handwriting. This, how- 
ever, is an objection to the credibility, and not 
to the admissibility, of the evidence. The cir- 
cumstances attending the paper, between which 
and the disputed document comparison is to be 
made, would be a matter of observation to the 
opposite counsel, the judge and the jury. Such 
evidence might be very satisfactory, or very un- 
satisfactory. The value to be attached to it 
would be for the jury to determine. In tlie 
same manner the evidence of a person who has 
seen another write may be very satisfactory, or 
very unsatisfactory. If he has only seen that 
other write once, a long time since, his name 
only, bis evidence of handwriting will be very 
unsatisfactory: if he has seen him write fre- 
quently, lately, a great deal, his evidence will 
be very satisfactory. How far it is satisfactory 
is for the jury to determine. In both cases tlie 
question of credibility is for the jury. But 
surely the evidence in both cases ought, to be 
admissible. Such evidence is admitted in the 
case of ancient writing, where the antiquity of 
a writing purporting to bear a person's signature* 
makes it impossible for a witness to swear that 
he has ever seen the party write. There* it has 
been held sufficient, that the witness should 
have become, acquainted with the manner of 
signing his name as the party in question, by an 
inspection of other ancient writings which bear 
the same signature, provided those ancient writ- 
ings have been treated and r^ularly preserved 
as authentic documents. In the case of ancient 
and modem writings, the means of becoming 
acquainted with the character of the hand- 
writing is evidently the same. 

* Phil. Evid. n. 1. pp. 491, 493., and the cases 
cited in the note. 



Upon the whole, therefore, no valid fesMon 
occitfs to us why evidence of handwriting by 
comparison should not be admissible, leaving 
the credibility of it to the jury. 

PRACTICAL POINTS. No. I. 

We propose, under this head, firoai time to 
time to mention such reported cases as de- 
cide points which are likely to occur in 
practice. The following case is important 
to all pedestrians :— ^ 

An action was brought for an iniury sustained by 
the plaintiff, in consequence of bis bavins fallen 
ivto a space occasioned by the openine of a trap- 
door in the foot pavement, in front of the house of 
the defendant, who was a publican, and, at the 
time of the injuiy, being lamp-light in the even- 
ing, had just had a butt of beer let down by 
the aperture in question into his cellar. Tmdal 
C. J., in summing up, said. The question is, 
whether a proper degree of caution was used by 
the defendant? He was not bound to every 
mode of security that could be surmised, but be 
was bound to use such a degree of caution as 
would prevent a reasonable person, acting with 
an ordinarv degree of care, from receiving any 
injury. The public had a right to walk along 
these footpaths with ordinary security. It may 
be said, on the one liand, that these kind of 
things must be, and that trade cannot be carried 
on without them ; but, on the other hand, it 
must be understood, that as they are for the 
private advantage of an individual, he is bound 
to take proper care, when he is using his cellar, 
to prevent mjury. With respect to the plain- 
dfl^ you will have to consider, whether there was 
so little care and caution on his part that he was 
himself guilty of negligence in running into the 
danger. If there had been sufficient light, most 
likely it would have prevented him from falling 
in. A more infirm person might have sustained 
a greater iniury than it a[)pears the plaintiff has 
received. The question is, whether you think 
this flap was in the nature of a nuisance used in 
the manner it was, and whether, looking at all 
the circumstances, the pkdntiff fell in, owins to 
the carelessness and negligence of the defendant 
in not sufficiently protecting the place at this 
hour, being after clark ? If you tnink so, you 
will find for the*plaintiff ; but if you think that 
the plaintiff did not himself use due caution it 
the matter, then you will give your verdict for 
the defendant. Verdict for the plaintiff— Da- 
mages 5/. Proctor v. Harrii, 4 C. & P. 397. 



VACANT COMMISSIONERSHIP OF 
BANKRUPTS. 

A COMMISSIONERSHIP of bankrupts is lost 
vacant by the deathof James Macarthur,£sq. 
The present Chancellor will thus have had 
during his first six months of office, the 
Accountant Generalship^ three ^bister- 
ships, and three Commissionerships at his 
ilisposal. 



ToMOion of Casts. — GrahsUies to MomUts* Clerks — Superior Camis. 397 



TAXATION OF COSTS.— GRATUITIES 
TO MASTERS' CLERKS. 

To tiie Editor of the Legal Observer, 

Su, 
The Lord Chancellor, under complete mis- 
apprehension, or misled by most unfair or ig- 
norant misrepresentation, has stigmatised lul 
practising solicitors, and the principal clerks of 
the Masters, on the subject of the taxation of 
costs. 

A correspondent of the Legal Observer (p.999.) 
has fdready, I am aware, briefly and tersely 
pointed out this mistake of the Lord Chan- 
cellor; but your correspondent wrote for the 
profesdon, I wish to write for the public. 

In opposition to his Lordship's sportive Jnflic- 
tion let me quote Mr.Spepce, also a law re- 
former, a man well calculated to elucidate the 
abuses of the practice in Chancery, one to 
whom the merit of affording to Lord Brougham 
a great proportion of the information which 
grounds his Lordship's speeches on the subject, 
IS attributed. Mr. Spence, in his pamphlet 
entitled *' The Evils and Abuses of the Court of 
Chancery, and proposed Amendments," pub- 
lished in this very year, thus writes : *• The other 
principal source of emolument to the sworn 
clerks," and by that term, I explain for the 
non-professional part of the public, are meant, 
not the Masters' clerks, the judicious men, but 
the Sixty Clerks, or clerks in court of the Six 
Ckrks' Office, ** arises firom the fee of e$, Sd. 
allowed by Lord Hardwicke's order of 1 745, for 
eveiy attendance on the Master on taxing costs. 
This fee deserves particular consideration. It is 
the Master's duty to tax the costs himself; every 
order for taxation directs him to do it. In 
practice, however, as I learn from practitioners, 
there are few bills referred for taxation that the 
Master ever knows any thing about. The sworn 
clerk for each of the parties interested, or his 
agent, generally takes tne bill to the Sx Oerh* 
Office; thev then tax the bill without the inter' 
venHon of the Master^ and whefb the taxation is 
concluded, the Master's certificate is obtained." 
(pp.15, 16.) "I shall have occasion again to 
aavert to the subject of taxing costs when I 
come to the Masters' offices; I will here merely 
remark, that the clerks in court, by this, as I 
consider, perversion of Lord Hardwicke's order, 
have, in effect, become substituted for the Master 
in this most important duty. It was proper, no 
doubt, to provide, that when it was necessaiy to 
call in the aid of a clerk in court, a competent 
fee diould be secured to him for tus attendance ; 
but it surely never was intended that the cleriLs 
in court should be substituted for the Masters 
as taxing officers; that the Masters should have 
fees assigned for this purpose, and depute some 
one else to do their duties." (pp. 16, 17^ "I 
have before stated that the taxation of costs, 
another important branch of the Master's duties, 
is deputea to the sworn clerks: indeed the 
Masters, as it would appeaf, know little or 
nothing about taxing costs." (p. 46.) Mr. Spence 
founds his remarks on the evidence given before 
the commissioners. 
No addition to this testimony can be needed^ 



but thus much I venture to say : — in not x>ne 
of the Masters' offices, when the Lord Chancellor 
spoke, were the bills of solicitors (the worthy 
men) taxed by the Master's clerk (the judiciouM 
man), with one solitary exception only, the office 
of Master Stephen : in that office, and in that 
office aione, were no gratmUes permitted to be 
taken. The whole ground of tne Lord Chan- 
cellor's playful, imaginative, sweeping censure 
on the solicitors and the Masters' clerks, in that 
respect, therefore fiiils, — the censure is void, 
ana, I wish I could add, of none effect. 

I am. Sir, 
Your obedient servant, 

Archibald R. F. Robseb. 
19. Great Onnond Street, 
14th April, 1831. 



SUPERIOR COURTS. 



ROLLS COURT. 
VARYING DSCREB — PRACTICE. 

In this case the original bill was filed on the 
S9th November, 1827, and a decree was ot>> 
tained on the 14th of February, 1829, directing 
a reference to the Master to enquire, whether 
Joseph Piggott, one of the defendants, had s^ 
a certain estate to the testator in the cause? 
Joseph I^ott died in October, 18S9. The pe- 
titioners, however, were ignorant of his death, 
and in December, 1830, the cause came on for 
further directions, and a further decree was made 
thereupon. Soon afterwards the petitioners were 
informed of his death, when they revived the 
suit against his real and personal representativei» 
and presented the present petition, for the pu^ 
pose of varying the decree, so that the same re- 
lief might be obtained agiunst the representatives 
of Piggott as aeainst himself. 

Mr. Spence^Mr. Rolfe, and Mr.Jamei Stewart, 
fq>pearea for the different parties. 

The Matter of the RolU was of opinion, that 
the decree could not be varied on petition; but 
that the cause must be set down for further 
directions, when the variation might be made. 
Wmght V. ^ani^«,M.R. April 14. 1831. 



COURT OF kino's BENCH. 

RASTER TBRU 1831. — PRACTICE COURT, 
APPEARANCE DAT OF WRIT. 

Wittan V. CoOins and wife. 

HutMnsom moved for a rule to show cause 
why the bill of Middlesex in this case should not 
be set aside, on the ground that in the body of 
the writ the defendant was required to appear 
on Tuesday the 15th of April, there. being no 
such day. In the notice, however, the dav of 
appearance was stated to be Friday the 15th of 
April. 

TamUon J. I think that will do. Thouffh 
the date of the appearance day mentioned in tne 
body of the writ is inconsbtent, yet, as the notice 
is the material part, and as the da^ of ajq)ear- 
ance is properly stated there, the meonsistency 
b cured. Rule refused. 
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Superio/ir Courts* 



OLD WARRANT OF ATTORNEY — AXONYMOUH. 

• 

Clarkion moved to enter u[) judgment on an 
old warrant of attorney, the party being sworn 
to be alive on the day before the first day in full 
term. He admitted that the application was 
.unusual, since the party was not sworn to have 
been alive on a day in full term. But as the 
party had been alive since the essoign day, he 
sufgrested that that would be sufficient. 

Taunton J. That is not sufficient. The party 
must be sworn to have been alive on a day 
within full term. Rule refused. 



SECOND COMMISSION. — SUISRIVI^'S INDEM- 
NITY. 

Ibbcrson v. Dicas. 

IVightman shewed cause against a nile obtained 
by QarksoH in last Hilary Term, on the part of 
the sheriflT of Kent, calling on the plaintiff' to 
show cause why the return of the writ o^Ji,fa. is- 
sued against thegoods of the defendant should not 
bestayed until an indemnity be given to the sheriff* 
by the plaintiff*. The sheriffnavingseized, received 
a notice from the assignees under a second com- 
mission of bankrupt, which had issued against 
the defendant, that the estate of the defendant 
tinder that commission had not paid 15«. in the 
pound, and therefore, under the 6G.4. c. 16. 
$ 197. was Tested in the assi^ees. The words 
of the section were, " that if any person who 
shall have been so discharged by such certificate 
as aforesaid, or who shall have compounded with 
his creditors, or who shall have been discharged 
by any insolvent act, shall bex>r become bank- 
rupt, and have obtained or shall hereafter obtain 
such certificate as aforesaid, unless his estate 
shall produce, after all charges, sufficient to pay 
every creditor under the commission fifteen 
shiihngs in the pound, such certificate shall only 
protect his person from arrest and imprisonment, 
out his future estate and effects, (except his tools 
of trade and necessary household furniture, and 
the wearing apparel of himself, hb wife and 
children,) snail vest in the assignees under the 
nid commisnon, who shall be entitled to soxe 
the same, in like manner as they might have 
seized property of which such a bankrupt was 
possessed at the issuing the commission." The 
question between the jud^ent creditor and the 
assignees was, whether this section of the act was 
to be construed retrospectively or prospectively ? 
Mr. Justice Littledale *, before wnom this case 
had been in the course of last Michaelmas Term, 
had been of opinion that the act was prospective. 
A similar opinion had been entertained by the 
other learned judges before whom it had been. 
There had not, however, been any formal deci- 
sion of the courts as to the mode in which the 
statute ought to be construed. 

Taunton J., the question, then, is one of law, 
undecided by the courts. Why should the sheriff 
be obliged to take upon himself to decide it ? 
He is not bound to do so. I think he ought 
therefore to have an indemnity. 

Rule absolute. 

• L. O. p. 109. 



attorney's dill. — STATUTE OP LIMITATION. 

JSvaiu, Executor^ v. Heathcote. 

In an action by the executor of an attomcv, 
to recover the amount of a debt due from the 
defendant to the testator, the defendant pleaded, 
first, the general issue, and, secondly, the statute 
of limitations. In order to take the debt out of 
the statute of limitations, a letter from the de« 
fendant was produced, in which were these ex- 
prcssions : **• Besides the great delay, is the great 
difficulty of ascertaining how nmch is correct, or 
otherwiM. Not the least reliance is to be placed 
ou his books' (meaning the testator's booxs), as 
abundant evidence has proved, that not only the 
bill against my late father, but that against my- 
self too, have been manufactured. I am quite 
wilUni; to pay what is just, but not by compulsion; 
and whenever any thing is threatened, my answer 
is, to take your own course." A verdict was found 
for the plaintiff) with leave to the defendant to 
move to enter a nonsuit if the court should be 
of opinion that this letter was not a sufficient 
memorandum in writing, within the meaning of 
Lord Tenterden'sactf, to take the case out of 
the statute of limitations. • 

Gumey now moved, and the court being of 
opinion, that it was such a memorauduro as satis- 
fied the act, refused the rule. 

Rule refused. 



IRELAND. 

COURT OF CHANCERY. 

A MOTHER 18 LEOALLY ENTITLED TO GUAH- 
OlANSHIP OP ILLEGITIMATE CHILDREN 
FROVIDEO FOR BY WILL OF DECEASED, 
UNLESS SUCH AN OBJECTION TO HER, AS 
TO FATHER OF ILLEGITIMATE CHILDREN. 

In re CaimcrosM, Minor*. 
Ma. Litton (with whom was Mr. Lefrtn/) 
moved to confinn the report of the Master, ap- 
proving of one of the Masters as a proper person 
to be guardian of the property, ana that the 
Rev. Charles Osborne should be guardian of the 
persons of the two minors, boys under six years 
of age. There was a motion on the part of the 
mother of the minora, that the report be coo- 
firmed, save as to that part relating to Mr. Os- 
borne's app(Hntment, and that it should be 
referred back to the Master to appoint a Roman 
Catholio aa their guardian. This the counsel 
have delayed making I hope it will be unne- 
cessaiy to state the afi&davits we have, as to the 
impropriety of the conduct of the mother of 
these minors, which renders her quite disqualified 
to interfere with these, children in any way. 
The children afe illegitimate, and entitled to a 
handsome provision by their father's will. 

Mr. Wolfe (on behalf of Mrs. Smith, the 
mother of these children).T— I would urge, that 
by. the common law the right of the mother of 
an ill^timate child is to have the guardhin&hip 
of it» m preference to the father. — 5th Term 
Reports, 27]., the King v. Slopes^ where Lord 
Kenvon said, that a putotive father had no right 
to the custody of the child, although an order 
of filiation had been got against him to support 
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it. There- are oases in 7th Bast, 579., and in 
Ath Taunton, 498., whkh show, that the mother 
of an illegitimate child stands in the same position 
to it as the father of legitimate children does to 
them. Therefore, the Conrt must be certain 
that it is necessary for it to controul the guard- 
ianshi(} before it will interfere with the wishes 
o^vi father of legitimate children, or with those 
of the mother of illegitimate children, both stand- 
ing in the same situation at common law ; and 
the Court never interferes with this common 
law of the land, except in such a case as is 
reported in 2d Russell, of the Dulce of Beaufort 
V. WeUeilei/, where there is some just exception 
to the conduct of.the parent^ which makes it ne- 
cessary to cut down his or. her rights; so here, 
the Court will not cut down the rights which 
this mother has at common law, but will leave 
her to judge of those matters, in which she coI^ 
siders their interest is most materially concerned. 
I allude now to the religion of those children. 
I will, for argument sake, admit, that in conse- 
quence of the handsome provision the father has 
made for these children, and from the situation 
in life that they may hereafter occupy, that they 
should not be educated and brought up by their 
mother; but, I say that she has a right to inter- 
fere, so that they may be brought up in that 
fi^th she herself maintains, and in which, there 
are affidavits to show, was the faith, at least 
latterly, adopted by their father. The kindness 
of the legislature has put that religion on an 
equal footing with the Protestant religion, and 
those who profess it have equal rights. Now, 
the Rev. Charles Osborne is a clergyman of the 
established church, and it is not denied that the 
intention is to rear these children as Protestants. 
We swear that the father died a Roman Catholic, 
and would have brought up his children in that 
faith. There are certainly affidavits on the other 
side to the contrary. 

Lord Chancellor. — Does the Master say any 
thino; in his report of the religion of the father? 
Mr. Wolfe. — He does not. They swear on 
the other side that all bis family had been Pro- 
. testants ; that they were all freemen of the city 
of Dublin, and that, therefore, he ought to be a 
Protestant ; that whenever he did attend a house 
of worship, it was to a Protestant church he 
went; and that he ate meat on Fridays and 
Saturdays; and that they never heard of his 
going to a Roman Catholic chapel, and that is the 
way they prove him to have been a Protestant. 
Lord Chancellor. — The material fact in the 
case appearing to me to be necessary to be 
known is, what actually was the religion of the 
father? The Master says nothing- on the sub- 
ject. I will not decide on contradictory affi- 
davits, but will send it back to the Master to 
report on this fact. 

Mr. Wolfe. — Can the Court consider that a 
material fact, when I have, I think, shown, that 
the mother of these children ha$ a right to have 
them brought up as she thinks best? I will 
even suppose, now, that the father was, and died 
a Protestant; she has the common law right. 
But, besides, in 2 Simon, 37., it will be found, 
that children, even if the Court thinks it neces- 
sary to tid^e them finally from the mother, it will 
not do so whUe they are ia the age of nurture, 



when they cannot dispense with a mother's clkre 
and attention, which is laid down there to be 
the age of seven years — the eldest of these chil- 
dren is not six. [Counsel then went into various 
circumstances in the affidavits, to defend the 
mother from the charges made against her, and 
that the impropriety imputed to her by an old 
relation of the father's was denied by the ajfi- 
dnvit of the person with whom it was sworn to 
have been committed.] 

Lord Chancellor. — If the father was alive 
here, and expressed a desire as to the religion in 
which these children should be educated, could 
1 possibly have interfered with his wishes? I 
think, then, his religion is most important for me 
to know, and I must send it back to the Master 
to enquire the religion of the father, and whether 
he had expressed any wishes or opinion as to 
the religion in which these children should be 
brought up. 

Mr. I/^roy then went minutely into the affi- 
davits, to show the objection to the character of 
this mother, who was sworn to have lived on 
improper terms with the solicitor now concerned 
for her, even during the life of Mr. Culrncross. 
He showed, from documentary evidence, the 
truth of the allegation in the affidavits, of the 
religion of Cairncross and his family. He .id- 
mitted, that the mother of illegitimate children 
had at common law the right for which Mr. 
Wolfe contended ; but as a father of legitimate 
children wouUl not be permitted to interfere 
with his legitimate offspring, if sufficient ground 
were laid of the impropriety of his general con- 
duct, on the same grounds he now insisted that 
this mother could not ho[>e to have any sort of 
interference with these children, after the con- 
duct which had been imputed to her by these 
affidavits. 

Mr. Litton. — The petition on the other side 
insists on none but a Roman Catholic being ap- 
pc^inted guardian. It admits that the gen- 
tleman appointed is above all cjCteeption; and 
the Master reports him a most proper person 
to be a guardian. Now, if the Master should, 
under the order about to be pronounced, report 
that the father had been a Roman Catholic, 
surely the Court would not, under the circum- 
stances detailed in the affidavits, disturb the rest 
of the report. 

Lord Chancellor. — I certainly would not con- 
firm that report if the Master now reports that 
the father was a Roman Catholic, or desired that 
the children should be educated in that per- 
suasion. 

Mr. Litton. — The Maeter has suggested no 
person to be the guardian: by whom is that 
now to be done ? 

Jjord Chancellor. — We will enquire into that 
when the report cornea back ; I cannot decide 
on this report. Feb. 19. 1831. [From the Law 
Recorder.] 



MINOR CORRESPONDENCE. 



ANSWERS TO QUERIES IN NO. XXIII. 
TO THE FIRST QUERY, page 366. 

I HAVE been informed by an officer of the Ex- 
chequer of Pleas, that one of the Judges having 
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Miseettanea. 



considered no arrest could be made in Wales 
under 50/., a meeting was had between Lord 
Tenterden and some of the other Judges, or an 
application was made to the Court of King's 
Eknch, and it was decided that Wales was in the 
same situation as England, and that, conse- 
quently, an arrest could be made for 20/. The 
question arose, I understand, upon an application 
to discharge a bail bond. 

G. P. P. 



TO THE aacoND Qucar, page 367. 
It i^ obvious that the introdqction of such an 
unusual condition must, in most cases, be 
against the vendor's interest, as calculated to 
prejudice the sale. Actual notice to the attor- 
ney of incumbrances, &c. acquired previously to 
his employment by the purchaser would not, 
perhaps, amount to constructive notice, so as to 
affect the latter, Toulmin v. Steere, 5 Mer. 810. 
Mountfori v. SeoU, 5 Madd. 94. 



TO THE TRIED QUEaV. 

I am not aware, nor do I think, any such 
case has been so decided. I know that many 
executions have, since the time stated, issued 
under similar circumstances, without any writ of 
enquiry, and that no irr^ularity has l>een com- 
plamed of on that account. It has been suggested 
that the rule should be, to have an enquiry in 
such cases, 1 Chitt. Rep. 621. And it was 
doubted by Holroyd J., in Arden v. Connelly 
5 Bam. & Aid. 885., whether a writ of enquiry 
was not necessary before final judgment in an 
action of debt for use and occupation ; but I 
think that nothing further has since occurred in 
any of the courts. If such an important point 
had, as it is supposed, been decided, it would have 
undoubtedly appeared in the Reports. H. H.'s 
informant was, perhaps, under misapprehension 
as to the result of the case in 5 Bam. & Aid. 



TO THE FOUETH QUEEY. 

The term of five years would be insufficient. 
The business of an attorney is not a trade; and, 
upon the slight enquiry I have had an oppor- 
tunity to make, it does not appear that there is 
any mstance, in London, wher^ an attoraev's 
clerk has been admitted to his freedom under 
any period of service. In Rejc v. Mayor of Don" 
caster, 7 Bam. & Cress. 631., where, by the cus- 
tom, all persons having served an apprenticeship 
for seven ^ears to a free burgess carrying on 
trade withm the borough were entitled to be 
admitted to the office of a free burgess, it was 
ruled, that an articled clerk who had served 
that time to an attomey, a free burgess resident 
within the borough, was not entitled to his free- 
dom. ..^...^ 

TO THE FIFTH QUEEY. 

It should seem that an infant is not competent 
to act as an attomey at law, or in any office of 
public trust, Co. Litt. 128. a. ; and see Claridge v. 
J?cv/yn, 5 Barn. & Aid. 81. Sir William Black- 
stone says, that " an attomey is a person put in 
the place, stead, or turn, of another, to manage his 
law concerns," 5 Com. 25. ; and it is stated, that 
the reason why an infant cannot sue or defend 



but by guardian is, because he has not the know* 
ledge of his own affiiirs, and sufficient discretiou 
to choose a man to plead well for him, 2 Roll. 
287, &c. Now it could not be exactly the ** per- 
fection of reason," ps we are taught to consider 
the ** law," to hold, that an infant attorney was 
competent (particularly as no examination of 
fitness now takes place) to manage his client's 
affiurs better than the law would give him the 
credit of having the ability to conduct his owa. 
The Court surdy would never sanction the ap- 
pointment of the blind to lead the bUnd. 

X.D. 
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MISCELLANEA. 

TEIAL BY BATTEL. 

In the year 1242, David de Hastings, Earl of 
AthoU, was among other Scottish noUes en- 
gaged in a toumament, where he chanced to 
overthrow William Bisset, a fiivourite of the 
king, whose interest was great, and his family 
powerfiil and numerous. A fatal aniraoaty rose ; 
in consequence of which (as was at least gene- 
rally supposed^, the*Earl of Atholl was assassin- 
ated at Haddmgton; and the house in which 
he lodged was burned. Suspicion fell on Bisset ; 
and the nobility of Scotland rose in arms and 
demanded his life. Bisset stood on his defence. 
He declared that he was fifty miles distant from 
Haddington on the night the murder was per- 
petrated. He offered to vindicate bis inno- 
cence by single combat against every accuser; 
and to prove by the oaths of any number of 
veteran soldiers whose testimony should be re- 
quired, that he was incapable of such an act of 
treachery as had been charged against him. 
The queen herself, a beautiful princess of the 
heroic family of Couci, ofiered, as a compurga- 
tor, to make her solemn oath, that Bisset had 
never meditated so enormous a crime. But the 
nobles around the king rejected the defences 
ofiered by Bisset,' demanding, at the same time, 
if he was willing to commit himself to the oaths 
of his fellow-subjects and the opinion of the 
neighbourhood. This he refused, ''considering,*' 
says Fordun, ^the malicious 'prepossessions of 
mstics, and the general prejudice of the pro- 
vince." He was obliged therefore- to fly m>m 
Scotland ; and the event was his ruin, and that 
of his numerous family and allies.— Qiiar/crlf 
Renew for February* 

LORD ER8KINB. 

When Lord Erskine made his d^nd at the bar, 
hb agitation almost overcame him, and he was 
just going to sit down. '^At that moment/* 
said he, ** I thought I felt my little children 
tugging at my gown, and the idea roused me to 
an exertion of which I did not think m^^self 
capable." 



ALCHEMY. 

The following act of parliament, whidi Lord 
Coke calls the shortest he ever met with, was 
passed in the fifth year of the reign of Henrr IV. 
*^None from henceforth shall use to multiply 
gold or silver, or use the craf^ of multiplications; 
and if any the same do» he shall incur the paio 
of felony.'" 
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« Quod magis ad kos 



Peitinety et nescire malum est, agttamus.** 
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ON THE MEASURES 

PROPOSED BT THE REAL PROPERTY COM- 
MISSIONERS, 

Some few persons have doubted whether 
any benefit would result from the labours of 
the Commissioners appointed to revise and 
amend the laws of the country. We have, 
however, always looked towards them with 
confidence : had our feelings been different, 
we think we should be forced to admit that 
th6 bills lately proposed by the Real Property 
Commission, and introduced into the late 
House of Commons by Mr, Campbell, were 
entitled to the approbation and support of the 
profession and of the country. They effect, 
we confess, the kind of reform to which we 
incline — a reform which applies a direct 
and complete remedy to a defined and po- 
sitive grievance ; a reform which proceeds 
by de^ees ; a reform, all the consequences 
of which are well considered and provided 
for ; a reform which has long been demand- 
ed, and the necessity of which is universally 
conceded. This is the sort of reform that 
should be introduced into our laws. This 
is the reform contemplated by Mr. Camp- 
belfs- bills ; and we are happy to express our 
pleasure and satisfaction in witnessing their 
introduction, and our concurrence in most 
of their provisions. 

In our Monthly Record for the present 
month we have reported the interesting 
debate which took place on the motion for 
bringing in these bills. We had intended 
to have presented our readers with an ana- 
lysis of them ; but as they are now neces- 
sarily postponed, and may be iatroduced 
into another parliament in a different shape, 
this, we think, will be unnecessary, ana it 
will be our simple duty shortly to state their 
purport. 

In the first place, they will alter the laws 
respecting inheritance and descent. By the 
present law, as is well known, a father can- 

MO. xxvf. 



not inherit land directly froqi his child : 
land cannot lineallv ascend. It is proposed 
to allow him to inherit his son's lands, in 
de&ult of issue of his son. 

By another well known anomaly, the 
half-blood is excluded from the inheritance 
of land. It is proposed, after the issue and 
the father of the owner, and his brothers 
and sisters of the full-blood, are exhausted^ 
to allow the half-blood to inherit. 

By the present law, a widow, on the 
death of her husband, becomes entitled for 
her life to one third of the lands of which 
her husband was seised at any time during 
the coverture. This inconvenient rule is 
evaded by limitation*} which are technically 
known as teses to bar dower ^ which are at 
best a clumsy contrivance, and are some- 
times of much practical inconvenience, as 
they often leave outstanding a fraction of tlie 
legal estate. The Commissioners propose 
to give to the widow for life one third of 
the lands of which her husband dies seised 
and undisposed of by will. Thu^ he may, 
during the coverture, alien such lands as he 
may please, without the necessity of the 
concurrence of his wife. The widow, how- 
ever, will have an equal right to a third of 
the equitable as well as the legal estates of 
her husband, to which she is not now en- 
titled. This will remove one great restraint 
upon alienation. We think, however, that 
a clause might be advantageously intro- 
duced, allowing a person to have lands 
conveyed to him, if he please, free from all 
claim to dower; and that a mere declar- 
ation of such a wish in the deed should be 
sufiicieut. We may also suggest, that a 
difficulty will arise as to whether a contract 
for lands would defeat a title to dower ; and 
that this should be provided for expressly. 
The law of curtesy is also to be altered. 
At present, if a man have issue b^ his wife' 
he is entitled to a life interest m all her 
lands. It is proposed that he shall have 
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this interest whether he has issue or not, 
with this exceptidn, that if she had issue by 
a former marrfage, his life interest shall 
obtain in one half only of her lands, and 
that the absolute interest in the other half, 
and the remainder in fee in the half to 
which the husband is entitled for life, shall 
go immediately to the issue by the former 
marriage. 

The axe is next laid to the root of much 
delay and expense — fines and recoveries. 
There will be much mourning at this alter- 
ation among the cursitors and at the king's 
■liver office. One conveyancer is reported 
to have said, on hearing of the alteration, in 
the frenzy of the moment, that he would 
rather '< part with his bowels than treble 
voucher! The Commissioners have, how- 
ever, remained unmoved by this threat; 
and we think they ha;ve the public and the 
large majority of the profession with them. 
It IS proposed that a simple conveyance 
slioula be substituted in the place of these 
theatrical assurances. 

The only other alteration at present pro- 
posed is the change of the period of limit- 
ation from sixty to twenty years. This is 
by &r the most important proposition ; and 
we are not prepared to give our unqualified 
support to iL It is in some respects in 
conflict with the bill of Lord Tenterden* 
respecting prescription ; and we anticipate 
and should recommend that one complete 
bill on the subject should be introduced. 

We think this so likely, that we shall for- 
bear to discuss the details of either bill, 
'fhere is one point, however, in which both 
of them concur, to which we also most cor- 
dially agree. They both endeavour to fix 
some limitation to claims made to church 
property. The old maxim of Nullum tern-- 
pus occurrii eodesue is attended with extra- 
ordinary grievances in practice, and inflicts 
great injury on the alienation of all church 
property. We were surprised, therefore, to 
see an opposition to the measure of Lord 
Tenterden display itself on the richt reve- 
rend benq^i of bishops. They might have 
trusted, w^ should have thought, to so old 
and tried a friend to the church jas the pre- 
sent Chief Justice of England. 

These bills, together with the other bills 
for the amendment of our laws, are now 
once more defeated. We hope, however, 
tiiat, as the principles on which they are 
founded have been fully discussed, no delay 
will attend them in a new parliament, but 
tliat they will be permitted to pass without 
any further opposition. 

* See analysis of the bill, antij p. 344. 



REMARKABLE TRIALS. — No. HL 

Hawkhti and Simp*on*s Cue. 

John* Hawkins and George SimpioD were io- 
dicted for robbing the mail on tne 1 6th April, 
1722 Hawkins, m his defence, set up an tiiti; 
to prove which, he called one William Fuller, 
who deposed that Hawkins came to his bouse on 
Sunday the I5th of April, and lay there that 
night, and did not go out until the next morn- 
ing. Being asked bv the counsd, " By what token 
do you remember tnat it was the 1 5th of April ?" 
he replied, " By a very eood token ; for he owed 
me a sum of money tor horse hire; and on 
Tuesday the 10th of April he called upon me, 
and paid me in full, ana I gave hiui a receipt ; 
and I very well remember that he lay at my 
house the Sunday night following.*' The receipt 
was now produced: — ** April the 10th, 172S. 
Received of Mr. John Hawkins the feum of 
I/. lOff. in full of all accounts. Per me,—' WDIiam 
Fuller.*'* Upon inspecting the receipt, the 
Court asked Fuller who wrote it : he replied, 
*' Hawkins wrote the tKxIy of it, aad I ngned it" 
— Court. "Did you see him write it?" — 
Fuller. « Yes." — Court. "And how long 
was it after he wrote it before you sianed?"— 
Fuller. " i ngned it immediately, without going 
from the table.'* — Court. " How many stand- 
ishes do vou keep in the house ? " — Fuller. 
" Standish'es ! " — Court. " Standishes ; it is a 
plain question." — Fuller. "My Lord, but 
one ; and |hat is enough for the little writing 
we have to do." — Court. " Then you signed 
the receipt with the same ink that Hawkins 
wrote the body of it with ?" — Fuller. «" For 
certain." — Court. " Officer, hand the receipt to 
the jur^. Gentlemen, ^*ou will see that the 
body or the note b wntten with one kind of 
ink, and the name at the bottom with another 
very different ; and yet this witness has swom 
that they were both written with the same ink, 
and one immediately after the other. You will 
judee what credit is to be given to his evidence." 
Thus the authority of the receipt and the 
credit of the witness were overthrown by the 
sagacity of the Court. But while the jud^ 
(Lord Chief Baron Montague) was summing up 
the evidence, he was interrupted by the follow- 
ing occurrence: — The person who reports the 
tnals was then taking notes of the proceeding: 
his ink, as it happened, was very bad, bdng thick 
at the bottom, and thin and vraterish at the top; 
so that, aocordinaly, as he dipped the pen the 
writing appeared very pale or preUy Uack« 
This curcumstance being remarked by some gen- 
tlemen present, they handed the book to the 
jury. The judge |)erceiving them very attenthrely 
inspecting it, called to them — ** Grentlemeo, 
what are >ou doing: what bool^ is that?" They 
told him tliat it was the writer's book, and that 
they were observing how the same ink appeared 
pale in one place, and black in another. The 
judge then told them — ^" You ought not, gentle- 
men, to take notice of any thing Uit what is pro- 
duced in evidence;" and then, turning to the 
writer, demanded what he meant by showiog 
that book to the jury ; and beina informed by the 
writer that it was taken from him, he enquired 
who took it, and who banded it to the jury. But 
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this the writer could not say, as tbe gentlemen 
near him were all strangers to him, and he had 
not taken any particuair notice of the person 
who took his book. 

Hawkins and Simpson were convicted and 
executed; indeed, the endenoe against them 
was very strong: but. had the fate of Hawkins 
depended upon the single testimony of Fuller, he 
would, but for this occurrence, have fallen a sa- 
crifice to the acuteness of the judge, who ap« 
pears to have been much displeased at the acci- 
dental confutation of his remarks on the receipt, 
although it was an acddent in &vour of lire ; 
and hful it not been in a case where other evi- 
dence was so strong against the accused, it must 
have been looked on as the special interposition 
of Providence. 



THE UNIVERSITY OF LONDON 

LAW CLASS. 

LSCTURE8 OF MR. THEOBALD ON TBB LAW OV 
PRINCIPAL AND SURETY. 

No. IV. 
Gf ike Manner m which the Obligaiion of 

Surety may be extingmsheeL 
First, The obligation of surety may be 
extinguished in all the different ways in 
which any other kind of obligation may be 
extinguished ; as, for instance, by perform- 
ance ; by a release ; by accord with satis- 
faction ; by tlie lapse of time under the 
statute of limitations if the obligation arises 
by simple contract, or under the presump- 
tive bar if it arises by specialty ; by the 
bankruptcy and certificate of the surety ; 
by the adjudication of his discharge under 
the insolvent debtors* act ; and other means 
applicable to contracts generally. The 
lecturer observed, with respect to the dis- 
charge of the surety under the statute of 11- 
niitations, that the statute begins to run, not 
fh>m the time when the contract is made, 
but when a cause of action arises upon it, 
which, in the case of a bill of exchange or 
promissory note, is when the bill and note 
become due, and, analogousljr, in the case 
of a guarantee is when the principal makes 
default ; and therefore a plea of the statute 
alleges that the plaintiff's cause of action, 
if any, did not accrue within sue years ; 
and if it merely alleges that the defend- 
ant's promise or contract was not made 
within six years, it may be specially de- 
murred to. 

For an acknowledgment made by the 
surety within six years to be a valid answer 
to a plea of the statute, it must be in writ^ 
iftg, through previously to Lord Tenter- 
den's act* a verbal acknowledgtnent was 
sufficient. ^ 



• 9Geo.4. c. 14. 

^ Gi&boMt V. M*CasiaHd, \ Barn. & Aid. 690. 



If the surety, instead of being engaged 
' by the proper contract of guarantee, is en- 
gaged quasi a joint debtor upon a joint or 
joint and several contract, as is the case, for 
instance, when he joins his principal in a 
joint and several promissory note, a part- 
payment by his principal will take the debt 
out of the statute as against him ^ also ; 
provided the payment was made in his life- 
time ; but if not made until afler his deatli^ 
it would not have that effect^, and his 
executor would not be chargeable. 

2. As to a discharge by bankruptcy and 
certificate, until the principal has made de- 
fault, the obligation of the surety is con- 
tingent only; and therefore prior to the 
defoult of the principal, the creditor cannot 
prove under a commission against the 
surety; and consequently, also, the certi- 
ficate of the surety obtained prior to the 
defiiult of the principal will not discharge 
the surety. ^ 

It has been decided in one case, and one 
only, which is reported in the Legal Ob- 
server alone, (No. 15.) that the c&use in 
the present bankrupt act providing for the 
proof of contingent claims does not apply 
to the case of the surety. 

Secondly, From the definition and. ac- 
cessory nature of the contract of surety, it 
follows, that the obligation of tlie surety is 
extinguished by the extinction of that of 
tlie principal debtor. In conformity with 
which is the expression of Mr. Justice 
Holroyd in Lewis v. Jones ^, *< If the ori- 
ginal debt be satisfied and gone, no action 
will lie against the surety. The extin- 
guishment of the debt puts an end to the 
agreement of the principal and surety.". 

The lecturer exemplified the various 
modes of discharge included under the 
above divisious by a copious statement of 
cases ; accompanied with a concise expres- 
sion of their legal effect, and of the rules 
deducible from them. 

Thus, if the creditor releases his debtor, 
or agrees to accept of him a composition, 
tlie surety is discharged firom his obliga- 
tion. In Lewis v. Jonesy already referred. 
to» the defendant was sued on a promissory 
note, which he had indorsed tor the ac- 
commodation of the maker. He was, there- 
fore, in fact, a surety for the maker. The 
plaintiff, the indorsee, had agreed with the 
maker to accept five shillings in the pound 



« Burleigh v. StoUy 8 Bam. 8c Cres. 36. 

* Atkins V. Tredgofd, 2 Barn. 8c Cres. «3. 

• Ex parte Adneu, Cowp. R. 560* Overseers 
of St. Martin m the Fields v. Warren, 1 Barn. 
& Aid. 491. 

' 4 Barn. & Cres. 506. 
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for the debt for which the note was given ; 
and it was holden tiiat this agreement had 
discharged the surety. 

An agreement between the two principal 
parties to alter in the slightest degree their 
original contract, will discharge the person 
who acceded to the contract as surety. 
Thus, in Whitcher v. HcUl^^ by a special 
agreement between the plaintiff of the one 
part, and Joseph Hall as principal, and the 
defendant as his surety, of the other part ; 
the plaintiff was to let, and Joseph Hall 
take, the milking of thirty cows at a certain 
rate per cow per annum, from the 14th of 
February following. On that day posses* 
sion was given of the dairy of thirty cows, 
only ten of which were fit for milking. 
At Lady-day, the plaintiff put two more 
milking cows into the dairy, making thirty- 
two ; and subsequently the principal parties 
exchanged cows from time to time, the 
plaintiff putting in those fit for milking, 
instead of others which were not so. In 
May, Joseph Hall had thirty- two cows; 
and he made the following agreement with 
the plaintiff, viz. that the plaintiff, instead 
of taking out two then, should be at li- 
berty to take out four at the fall of the 
year. This new arrangement was acted 
upon ; and being new, the Court held it 
discharged the surety ; though, in point of 
profit, it was proved to be equivalent to the 
original agreement. Syre v. Bartrop^ 
was cited by Mr. Theobald as a case to the 
same effect in equity. 
• An agreement between the creditor and 
principal debtor, which would have the 
effect of discharging the surety, supposing 
it to have been made bond fide on the side 
of the debtor, will also have that effect, 
although it was fraudulent on the side of 
the debtor. For instance : Huey and Wil- 
cox as principals, and Edwards as their 
surety, were severally and jointly bound to 
the plaintiff in a penalty for the payment 
of 2000/. on a specified day ; before which 
day Huey prevailed on the plaintiff to give 
him up the bond, and to accept, in lieu of 
It, four notes of different persons, payable 
at future days ; and he signed an agree- 
ment, in the names of himself, Wilcox, and 
Edwards, that if the notes did not produce 
the i.v'^O/. they would see him paid the 
deficiency ; and he also gave the plaintiff a 
draft on his banker, dated one day for- 
ward ; but on the same day he gave it, he 
drew his money out of the banker's hands. 
Huey and Wilcox having becomp bank- 



s 5 Barn. & Oes. 269. 
^ 3 Madd. 221. 



nipt, the plaintiff brought his bill against 
Edwards, the surety for the residue of the 
principal and interest due on the bond; 
msisting that, as Huey had prevailed on 
him by fraud to deliver up the bond, Ed- 
wards was not discharged. But the Lord 
Chancellor held, that as Edwards was not 
a party to the ihiud, he was discharged by 
the new agreement. ' 

The rule that any agreement between the 
principal parties which is inconsistent with 
the terms of the original agr^^^icnt, will 
discharge the surety, prevails in favour of 
replevin sureties* x bus, the conditioQ of a 
replevin bond being for the appearance of 
the tenant at the next county court, and 
that he shall prosecute his suit with effect 
and without delay ; an agreement after- 
wards between the tenant and avowant to 
refer the suit to an arbitrator discharges 
the sureties. ^ 

The surety is discharged by the creditor's 
agreeing to give time to the principal debt- 
or. The cases cited by Mr. Theobald here 
were, Nisbet v. Smith ^ ; Samud v. Ho- 
toorth °* / Crovemor and (Jompany if Bank 
of Ireland v. Burtford^ ; CruktU v. ilfo- 
ghin^ ; BouUbee v. Stubb$^; and some 
others. 

The Governor and Company ^ the Bank 
of Ireland v. Burrford was an appeal from 
the Court of Exchequer in Ireland to the 
House of Lords. It appeared that the re- 
spondents had executed a bond and war- 
rant of attorney to secure to the appellanu 
the sum of 10,000/1, which they had ad- 
vanced to one Blair. Blair, therefore, was 
the principal debtor, and the respondents 
were his sureties* Blair had obtained 
several extensions of credit afler the loan 
had become due, and at length he became 
bankrupt, still owing the money. The ap- 
pellants then entered up judgment against 
the respondents on tlie bond and warrant; 
and bemg about to levy the debt, the re- 
spondents filed a bill in the court below, 
a&d obtained a decree of a perpetual in- 
junction to restrain the appelWts ; which 
decree the House of Lords afiSurmed, on the 
ground that credit had been extended to 
Blair without the consent of the respond- 
ents. 



* 3 Atk. 91. 

^ Archer v. Hale, 4 Bing. 464., overrulfng 
Moore v. Bowmaker, 6 Taunt. 579. Bowmakcr 
V. Moore^ 3 Price, 215. 

» g Bro. Ca. 579. 

" 3 Meriv. 278. 

* 6 Dow. 233. 

* 2 Swanst. 185. 
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But merely taking fresh security of the 
debtor, without any agreement to give him 
time, will not discharge the surety.^ 

The surety also is not discharged by the 
creditor's agreeing to give time to the prin- 
cipal, if he authorised or ratified the agree- 
ment/ 

And if the creditor merely refrains from 
the active diligence which he might use 
a^inst his debtor, his passiveness will not 
discharge the surety ; because the creditor 
is under, no obligation to use active dili- 
gence against his debtor. Thus, in Eyre 
V. Everett*^ the plaintiff, a surety, filed a 
bill for relief, on the ground that disputes 
had arisen five years before between him 
and the creditors; and that, although he 
then denied his liability, they had never- 
theless suffered that period to elapse with- 
out taking means to obtain payment from 
the principal debtor, who had since fied. 
But the Court adjudged that these facts 
proved only passiveness on the side of the 
creditor, and refused the relief prayed for. 

So, too, at law, hi an action against a 
surety, on a bond conditioned for the 
honesty of one whom the plaintiffs had ap- 
pointed their collector ; it -appeared the 
collector had been in arrear to the plaintiffs 
for several years, and that his accounts had 
never been properly examined ; and also, 
that no complaint had been made to the 
defendant, the surety. With reference to 
these facts. Lord Ellenborough remarked, 
that the laches of the obligees in not calling 
on the principal so soon as they might have 
done had the accounts been properly ex- 
amined, was no estoppel at law in favour of 
the surety; and the Court further ruled, 
that the surety was not entitled to notice 
of the default of Uie debtor.* But as the 
rule established in these cases is founded 
on the supposition of the creditor being 
under no obligation to sue the debtor, or 
to use diligence against him, it does not 
apply to cases in which the creditor is un- 
der such an obligation ; and in those cases 
his passiveness towards the debtor would 
discnarge the surety. 

The remaining topics treated of in this 
lecture we postpone to our next number. 



^ Twopennif v. Toung^ S Barn. & Cres. 208. 

' Tuton V. Coxj 1 Turner, C. C. 395. 

" Sliussell, 381. 

* Nam V. RowicM^ 14 East, 510. See also 
Goring v. Edmards^ 6 Bing. 94. London At- 
Murance Company v. Buckle, 4 J. B. Moore, 153. 



REVIEW. 

Dignities, Feudal and Parliamentary, and 
the Constitutional LeyisUxture of the United 
Kinydom. The Nature euuiFtmctions of the 
Aula EegiSf the Mayna Concilia, and the 
Communia Concilia ofEnyland, and the 
History of t/ie Parliaments^ of Prance, 
England, Scotland, and Ireland, inves' 
tigated and considered with a View to 
ascertain the Origin, Progress, and final 
Establishment of Legiislative Parliaments, 
and of the Dignity of a Peer, or Lord of 
Parliament. By Sir William Betham, 
Ulster King of Arms, and Keeper of the 
Records in the Tower of His Majesty's 
Castle of Dublin, M.R.I. A. F.S Jl. F.L.S. 
&c. Vol. I. London, 1830. Thomas 
and William Boone, New Bond Street. 

It appears that this work was suggested to 
the learned author by Lord Chancellor 
Lyndhurst, and we think it has been ably 
executed. So much of it as relates to the 
constitutional legislature of the United 
Kingdom, and the history of Parliament, 
must be read with peculiar interest in the 
present state of public affairs by every one 
who is desirous for the welfare of his 
country. 

The volume now before us, which is to be 
succeeded by a second at the end of this 
year, comprises, in the first chapter, many 
general observations which will be found 
particularly valuable. Froin these the au- 
thor passes to the ancient councils, parli- 
aments, peers and nobles, of France, from 
whence he considers the feudal institutions, 
both of the Saxons and Normans, were 
borrowed. 

Sir William Betham next investigates 
the nature of the feudal courts in England 
in the Saxon times, and from the Con- 
queror down to the reign of Henry ill. 

He then devptes four chapters to an his- 
torical view, with relation to the immediate 
subject of his book, during the reigns of 
Henry ill., Edward I., Edward II., and 
Edward III. ^ 

The modern peers of parliament are next 
treated of, and this chapter is foUowed by 
another on the constitution of the aula 
regis. 

We are then introduced to the feudal 
institutions and parliaments of Scotland; 
and the remaining chapters are devoted to 
Ireland, its councils and parliaments, from 
the first statute in Henry III. down to the 
death of Richard III. 

Having thus described the general scope 
and objects of the work, we shall proceed 
to make such selections as appear to us 
most likely to be acceptable to our readers. 

lis 
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We shall prfndpally direct our attention 
V to the origin of the legislative assemblies of 
England, and the trial by jury. First, of 
the peers: 

It seems to have been a common mis- 
take to confound the feudal earls and ba- 
rons with modem peers ; a mistake which 
arose from tlieir being called by the same 
names. Sir William Betham contends that, 
although feudal dignities were introduced 
by the Normans, the lords of parliament 
were purely^ of English origin, and that 
nobility was not necessarily connected with 
sitting in parliament. 

On these points our author observes :*- 

" Writers on the history and constitution of 
England have fondlv clung to the idea, that from, 
and even before, the Norman conquest, there 
existed something like a popular, constitutional, 
and free government, and a representation of 
the people, which they imaginea to have exer- 
cised the functions of legislation during the period 
of Saxon jurisdiction, continued, but in a mo- 
dified and altered shape, in the reigns of the first 
eight kings of the Norman race. Even the 
Lords' Committees were not free from the in- 
fluence of this national, this patriotic infirmity; 
for they repeatedly admit they can discover no 
evidence of a popular constitutional legislation, 
yet speak of the consUiuent partt of the legidatioe 
asicmbiies of those times." 

• • • 

** Early in the investigjation, I found that many 
Individuals were denominated barons who never 
could have obtained that title by sUting in par- 
Sament, and earls palatine, who did not bear, as 
titles, the names of the counties of which they 
were earls; these titles could have no necessary 
connection with sitting in parliament, and, there- 
fore, earls and barons were not, as such, peers or 
lords of parliament. This led to a conclusion 
that the ancient assemblies of barons were dif- 
ferent in their constitution and objects to those 
we now call parliaments, and opened an ex- 
tensive field for investigation. 

" The Lords' Committees, in the following ex- 
tract, have suggested a reason why the history of 
the parliaments of England has so long been a 
matter of difficulty and obscurity: — 

^ * One thing has been sufficiently shown by 
these reports, namely, the danger of going far 
back into antiquity, and establish rights to the 
dignity of peer of the realm, not sanctioned by 
contintied usage of later years; and of applj'ing 
the principles estabSshed by modem resoktlions 
and decisions to what haspassedin earlier times* " * 

Sir William then proceeds to account for 
the error which has been fallen into, and 
makes the following remarks on Mr. 
Cruise's work on Dignities: — 

** The feudal sjrstem obtained almost all over 
Europe, with certain local peculiarities; for it 
accommodated itself to those customs and laws 



• * Third Report of the Lords' Committee, 
p. SS6." 



which existed in the countries where it was in* 
traduced, and its principle was to vest in the 
chief of a district, whether called an earl, baron, 
or lord, judicial authority, and cc^^izance of the 

J^leas peculiar to the countiy. Thus, the Saxon 
aws, pleas, and customs, found in Ei^land at 
the Conquest, were, after that event, administered 
in the feudal courts of the Norman baixns, 
although very dissimilar to those of Normandy. 
Earls (or counts) and barons, existed in conotrics 
where legislative assemblies were unknown. In 
most parts of Europe, individuals were invested 
by the sovereigns with extensive territories, who, 
in these seignories, possessed jurisdiction and 
power, and they hacl their courts and judges, 
where they administered justice and law, ren- 
dering homage, fealty, and militaiy aervice, to 
the sovereign. In the Gallic posaesnons of the 
English kings there were earls and barons, who 
owed them service, while the kings thenueltes 
were vassals of, and did homage to« the sove- 
reigns of France, as their liege lord. 

** Cniise commences his able and useful work 
with the common errors, and thus the evidence 
he produces annuls his conclusions. He sajs»— 
" ^ The dignities or titles of honour which aiit 
in England derive thdr origin from the feudal 
institutions, and were intiroduced into this 
country by the Normans.' 

*' Having thus laid dovrn as a principle, that 
the ancient barons were possessed of similar 
functions as a modem peer of parliament, be 
calls the assemblies of those barons parSamentt, 
and the laws enacted in those times by the king, 
acts of parliament ; and by thus embarrassiflg bis 
subject, becomes involvc^i in difficulties from 
which he attempts to extricate himself by pre- 
suming the enactment of imaginary laws, at some 
period of English history, which he~is totally 
unable to fix upon, or even to guess at, from 
any indications, or signs of the tiroes, to be found- 
in record or history. 

^ That feudal or territorial seignories, called 
counties palatines, or earldoms, and baroniei, 
were establbhed in England by the Conqueror, 
there can be no doubt; but the names onlv of 
the existing <%ftt/i>« are of Norman origin, their 
tuUure and origin are * altogether of English 
growth." 

" In page 10., Mr. Cruise calls the councils, 
direct ea to be summoned under the 14th chapter 
of Magna ChBTta,parliaments, and again, in § 54^ 
he says, that ' the right of sitting in parliament, 
was confined to those who held entire baronies, 
and that before the rdgn of Henry III. eveiy 
tenant in capite was ipso facto a parliamentary 
baron, and entitled to be summoned either by 
the king's writ, or by the sheriff of bis county ; 
yet about that titne some new law was made, by 
which it was estidflished that no person, thongk 
possessed of a barony, should come to pmiiameni 
without being expressly summoned by the kingU 
writ? 

" Mr. Cruise is compelled to presume a law, in 
order to account for what his intelligent mind 
was convinced was true, namely, that no one 
could attend a parliament unless summoned, and 
yet not even a reference to any such law is to be 
found." 
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** After a patient and careful examination of 
the Lordii' Reporta, the ancient statutes, and the « 
records of botn England and Ireland, the con- 
clusion forced upon the understanding is— that 
pre? 10I1S to the reign of Henry ill., although the 
sovereign occasionallv called councils, and asked 
their advice, which he followed or not, at his 
pleasure, there existed no de&berative kgjuiaiwe 
auembiy in England: that the parliaments of the 
reign of that kin^ were temporary revolutionaiy 
conventions, arismg out of, and the natural con- 
sequences of, civil wars and commotions; that 
their enactments were abrogated by the king, 
after the battle of Evesham, and things returned 
to the iUUut QUO ante beUum. Edward I., feeling 
he required tne assistance of his people, and that 
his power would be thereby strengthened, first 
promul^ted the principle, which he called the 
lexjuMhmmay viz. where all were intereMted^ all 
should be amMvUed, summoned the first legislative 
assembly ever convened by l^gal- authority in 
Eneland. When his turn was served, he seemed 
to have forgotten the principle ; or, perhaps, he 
only considered the emergency as one requiring 
and calling for extraordinary measures, and that 
the assembly he then callra was not to be con- 
sidered as one of periodical convoking, but only 
to be adopted on pressing national calamities or 
dangers: it appears certain, he acted as if he 
considered the summoning that assembly did not 
abrogate or diminish his own power and royal 
prerogative, or as establishing any thin^ like a 
free constitutional assembly, for legislative pur- 
poses, to be summoned at r^ular periods ; for 
we find him afterwards altering statutes, and 
enacting new laws, of his own mere motion." 

In tlie fifteenth year of Edward IL, 
according to our author, it was, for the 
Jirsi A'ifie, enacted, tliat the legislative au- 
thority should be in the king, with the ad- 
vice and assent of the lords spiritual and 
temporal, and commons, in parliament as- 
sembled. 

** This enactment," savs Sir William Betham, 
" was a compromise for mutual safety be- 
tween the king and the barons; the represent- 
atives of the landholders, the citizens and 
burgesses, were called into action, after the 
revolutionary example set bv ^ontfurt, [Earl of 
Leicester, in the reign of Hennr III. ; this may 
he considered the first successful and effectual 
attempt to settle a fi'ee constitutional govern- 
ment. The assembly was afterwards modified 
from time to time, until the reign of Henry IV., 
about which time it obtained uie division into 
two distinct houses, as it has since continued. 

^ Thus the parliament was the creature of po- 
litical convulsion, and the result of a continuous 
struggle of near two centuries, between the 
kings and their barons. As it did not arise in 
any respect from feudal institutions, it is not 
possible that the titles or dimities consequent on 
feudality can have any reference to that legis- 
lative assembly, and feudal or territorial honours, 
whether earlcfoms or baronies, must have been 
totally distinct from, and altogether unconnected 
wHh, tUtmg in parliament.** 



• The history of the triufhy Jury is Inter- 
woven with this account of- the origin of 
the house of peers. The feudal b«rons 
were liable to attend, and were fined for 
not attending, the ktng*s parliaments. But 
here, as our author observes, we have two 
distinct and different things called by the 
same name. The aula regis, or king s high 
court of justice, was also called a parlia- 
ment during the reign of Henry III. ; and 
the feudal barons were liable to attend that 
court of justice, of which they were qtuui 
jurorsy suitors, or sectaioresy and decided 
matters of fact by their votes. 

** * The eariiest mention we find of any thing 
like a jury, was in the reign of William the 
Conqueror, in a cause upou a question of land, 
where Gundolph, bishop of Rochester, was a 
party. The king had referred it to the county, 
that is, to the sectalores, to determine in their 
county court, as the course then was, according 
to the Saxon establishment; and the seciatores 
gave their opinion of the matter. But Odo, 
bishop of BayeuXi who presided at the hearing 
of the cause, not satisfied with their deter- 
mination, directed, that if they were still confi- 
dent that they spoke the truth, and persisted in 
the same opinion, they should choose twelve from 
among themselves, who should confirm it u|x>a 
their oaths^ It seems as if the bishop had here 
taken a step which was not in the usual way 
of proceeding, but that he ventured upon it in 
conformity with the practice of his own country ; 
the general law of England, that a judicial en- 
quiry concerning a fact should be collected per 
omnes comitalits probos hotnines* Thus it appears, 
that in a cause where tlus same Odo was one 
party, and archbishop Lanfranc the other, the 
king directed totum comitatum considere, that all 
men of the county, as well French as English 
(particularly the latter), that were learned in the 
law and custom of the realm, should be con- 
vened ; upon which they all met at Pinendena, 
and then it was determined ah omnibus illis 
probiSf and agreed and adjudged ii toto comitatu. 
In the rdgn of William Kufus, in a cause be- 
tween the monastery of Croyland and £vau 
Taibois, in the county court, there is no mention 
of a jury ; and so late as the rei^ of 3ta»hen, in 
a cause between the monks of Chrut Church, 
Canterburjr, and Radulph Picot, it appears fironi 
the acts of the court * that it was determined 
per Judicium ioOus comitatus.f 

** ' Thb trial by an indefinite number pf ser- 
tatores or suitors of court, continued for many 
years afUr the conquest ; these are the persons 
meant by the terms pares curitB^ Badjudiciuut 
parium, so often found in writings of this period. 
Successive attempts gradually introduced jurors, 
to the exclusion of the seciatores; and a variety 
of practice no doubt prevailed till the Norman 
law was thoroughly established. It was not till 
the reign of Henry II. tliat the trial by jury be- 
came general; and, by that time, the king's 
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itinerant courts, in which there were no pom ' 
euruB, had attracted so many of the countiy 
causes, that tlie sectaloret were rarely called into 
action/ 

^ The barons were the seeiatores and paret 
curuB of the aula rrgu, or king's high court of 
justice, and certain of them were summoned to 
attend at the periodical meetings of that body, 
at the usual terms; any baron might attend; 
but those who had been summoned were liable to 
fine and amerciament if they were absent ; thus 
barons often appear to have taken part in the 
acts of the king's baronial court, wnose names 
do not appear on the list of those summoned, 
and some of those whose names appear on the 
list summoned are not affixed to certain letters 
written by the barons present. A certain number 
was necessary to constitute the plenum parUa- 
• ■mentum^ or full court, without which no business 
could be done. In France, four was the mi- 
nimum. 

'* After the establishment of a legislative par- 
liament, this high court was united to it, and, for 
some time, continued its operations under the 
name of the hi^h court of {parliament, and pleas 
and suits of origmal jurisdiction were entertained, 
heard, and decided with all the regularity of the 
legal terms of modern times ; and it would ap- 
pear that one of the last modifications was 
limiting the judicial character of the parliament 
to appellant Jurisdiction ; the greater number, 
but not all, the rich and powerful magnates and 
proceres of the nation, were the prelates, earls, 
and barons, who were tectatores in the king's 
former hish court, and as such, if summoned, 
still bound to attend the parliament, to which 
the judicial character and power of the king's 
court had thus been united ; and, in their newTv- 
settled constitution, Edward I. and II. naturally 
summoned the most influential of them among 
the peers, and thus the feudal baron and the 
peer in a few generations were considered the 
same, because they were called by the same 
name." 

In the year 1242, according to Matthew 
Paris, there is the first mention in any pub- 
lic document of a " parliament." The 
assembly referred to was composed of 
bishops, earls, barons, abbots, and priors; 
but it was not a legislative assembly. 

It was in 1253 (38 Hen. 3.) that knights 
of the shire were first summoned to the 
king's-council at Westminster. 

" A writ issued 58 Henry III., the king being 
in Gascony, and the queen and the earl of 
Cornwall regents, entitled in the margin of the 
roll, ' de magnaiibus vocatis ad concilium,* is di- 
rected to the archbishop of Canterbury, and 
b^ns, ' Cum quedam ardua et urgentia negotia 
statum . nostrum et re^ni nostri tangentia, ha- 
beamus vobis communicanda, que sine consHio 
vestro^ et aliorum magnatum nostrorum, nolumus 
expediri vobis mandamus, &c. In this writ, the 
king exercised 'the royal right to summons his 
barons to his assistance in council. Several 
similar writs were issued by Henry about this 
time. A remjirkable writ issued 1 1th of Fe- 
bruary in this same year, states^ that the earls, 



barons, and other magnates, had enraged to re- 
pair to London in three weeks after Easter, 
with horses and arm^ ready to proceed to Gas- 
cony. This writ was directed to the sheriff of Bed* 
ford and Bucks, and is tested by the regents : and 
the sheriff is directed to cause two lawful and dis- 
creet knights for each county to be chosen by them, 
vice omnium et singuhrum eomndem, to come 
before the king's council at We&tminster, " ad 
providendum unacum militibus aliorum comi- 
tatuum, quos ad eundem diem vocari fecimus, 
quale auxiliom nobis in tanta necesdtate iin- 
pendere voluerint. Tu ipse militibus et alns de 
comitatu predicto necessitatem nostram et tam 
urgens negotium nostrum diligenter exponas, et 
ad competens auxilium nobis ad praesens iropen- 
dentium eificaciter inducas : ita quod prefati 

3uatuor milites prefato consilio nostro, ad pre- 
ictum terminum paschse, respondere possiot 
super predicto auxiho pro singulis comitatuuni 
predictbrum.' 

** This writ is the more remarkable, as it ap- 
pears to have been the first attempt at repre- 
sentation, and giving consent to the impositioo 
of an aid by elected deputies for the shires, llie 
object of the writ was double, first, to obtain a 
commutation for services and a voluntary ud: 
But it ' tends strongly to show that there then 
existed no law by which a representation' was 
specially provided, for the constitutiitf an as- 
sembly for granting an aid . Their lordships cod- 
clude, the constitution of the government was to 
this period the same as ft was in the reign of 
John, and that this^ substitution of two elected 
knights for each county was a novd procee^i^' 
The administration of justice between indivi- 
duals continued the same as hitherto. ' But 
the weakness of Henry, his necesdtiesy the dis- 
tress of the country, and the power and ambitioo 
of individuals, began at this period to involve 
the king in great difficulties, to ui^ him to 
arbitrary conduct, and to lead to that opposition 
which produced a ci^il war, annihilated the 
royal power, and led to the gradual estabRshment 
of the system of legislation which eventually pre^ 
vailed m England.'"* 

Citizens and burge8«es were not sum- 
moned to parliaiiient till 1264>. 

," The forty-ninth of Henry was^ however, the 
commencement of an important sera in England; 
for in that year was summoned the first assembly 
considered a parliament, of which the writs re- 
main on record, and in which writs were, for tie 
Jirst time, directed to the counties, cities, aod 
boroughs, to send representatives, in the form in 
which parliaments were afterwards summoned. 
It was, although but a revolutionary proceediitf, 
and an assembly of the Earl of L^cester's ad- 
herents, the km^ and his eldest son Edward 
being then m their power, very important in its 
consequences, as it became the model of the 
future parliaments of England ; and peers now 
sit in the House of Lords in consequence of 
writs summoning their ancestors to this assembly, 
although but a revolutionary convention, and 
provisional assembly, unknown to the lavs and 
constitution of the time." 
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It is observable that at the parliament 
at York, in'the sixth year of Edward III., the 
bishops and clergy acted by themselves; 
the peers by themselves; and the knights 
and commons by themselves. But fre- 
quently the knights acted separately from 
the citizens and burgesses, who were little 
regarded, unless when an aid was required. 

** ' The parKament, therefore, had not yet com- 
pletely assumed its present form ; the Lords and 
Commons were not yet considered as ttoo houses 
perfectly disiinet^ and ocfrng separately^ and on 
perfect eouality in their dimrent functions ; the 
Knights of the shires appear to have been treated 
as a higher order -^tm the representatives of 
cities and boroughs, and on this, as on other 
occasions, the parliament continued after the 
knights, ciUzens^ and burgesses had been dis- 
missed*^ 

In the thirteenth year of Edward III. the 
king,/or the first time, signified to the Commons 
the cause ^ the meeting of parliament, which 
shows a further increase of consequence, and it 
was agreed to assist the king with a considerable 
erant of money. The grauntz gave an answer 
in writing, in which they gave the king the tenth 
ftheaf of com of evefy kind of their demesne 
lands except from the lands of their bondsmen, 
the tenth fleece, and the tenth lamb of the next 
year; but they stipulated that the old tax 
{maltoit) on wool, and other demands, should 
not be levied in future. 

^ Hie commons gave their answer in writing, 
that they must consult their constituents, and 
requested another parliament to be summoned ; 
but, in the mean time, they would do their 
utmost to ohtain the king a proper aid.** 

In the fifUeth year of Edward III. the 
knights of the shire, on the petition of the 
commons, were directed to be *' elected by 
common assent of the county." 

On the deposition of Richard II. the 
functions of the commons were still further 
extended. 

** To this period their assent only had been 
necessary to a grant of an aid; on this occasion 
. the kina willed and gave them power to advise 
on ail things for the common frofit of the realm. 
Thus, by each new revolution, the commons 
acquired new t)Owers, and eventually became a 
separate and oistinct estate and chamber of par- 
liament. 

** * In the speech of tlie chief justice to the 
Commons, by the kin^s command, in the 2d 
Henry IV., they were directed to elect a common 
speaker, and to present him to the king, ** come 
le manere est** on the next day, which was done, 
and the whole of the proceedings of this par- 
liament bear a nearer resemblance than those 
in' former parliaments to the proceedings at the 
present time.' t 

** In the 7tb and Bth of Henry IV. the descent 
of the crown was settled by statute on the king 
and his heir^ male. The knights, citizens, and 

• ** First Report, 307." 
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bui^gesses, assembled in parliameDt, were in this 
statute considered as the proxies and attorneys 
or representatives of the whole kingdom^ and bad 
power to act for the whole, * This seems to have 
been intended as a legislative declaration of what 
was then considered as the true constitution of 
the legislation of the kinadom, established by 
the custom an4 usaae of me kingdom, to give 
authority to the solemn act for the settlement 
of the crown.'* 

** *• In the same parliament, provision was made 
touching the election of knights of the shires, 
that at the next county, after the delivery of 
the writ to the sheriff proclamation should be 
made, in full county, of the day and place of 
the parliament, and that all those who should be 
present, as well suitors summoned for any cause 
as others,' ' should go to the election;' that is 
to say, the freeholcfers, who were and are the 
only suitors in the county court." 

We have thus laid before our brethren 
those portions of the work which we con- 
sider generally interesting to professional 
men, and are not without expectation that 
they will be also in no small degree accept^ 
able to the general reader. 

ADMISSION OF ATTORNEYS AND 
SOLICITORS 

IK THE COURT OF EXCHEQUER.- 

AccoRDiNO to the late regulations of the 
Court of Exchequer, practitioners are 
obliged to be admitted on both the law 
and eqm'ty side of the court, and douMe 
fees are consequently required. Individu- 
ally, the amount of these fees may not be 
of much consequence, but to the profession 
at large the sum is of great magnitude. On 
the plea side, the fees demanded amount tp 
one pound three shillings and sixpence, 
exclusive of the Baron's Fiat, and on the 
equity side to one pound six shillings. It 
has been questioned whether any more can 
be demanded than one shilling for the oath. 
We have been favoured with the papers in 
a case decided many years ago in the Com- 
mon Pleas, but which was never reported, 
wherein the same question seems to have 
arisen, and the Court decided against the 
officers' right to the fees claimed. 
The facts were as follow : — 

Mr. Brundrett, of the Inner Temple, one of 
the attorneys of the Court of King's Bench, hav- 
ing procured a Bat to be admitted in the Com- 
mon Pleas, delivered the fiat, with a memorial 
of his intended admission, to be si^ed by a 
judge and one of the prothonotanes of the 
court, and also the memorial of bis admission as 
an attorney of the Court of King's Bench to a 
clerk of one of the secondaries. The usual oaths 
were then taken on his being admitted an attor- 
ney. Afterwards, intending to be admitted a 
solicitor of the Court of Chancery, and the me- 
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inoriid of fiilinifl«lon in the Court of Kinc's Bench 
\mng retiuired to be produced, Mr. urundrett 
went to tne Secondaries' Office, and reaiiircd the 
memorial to be delivered. This was reuited, un- 
leu he paid a fee of three shillings. Having com- 
plied with this demand, Mr. Brundrett afterwards 
applied for the memorial of his admission as an 
uttomey of the Common Pleas, signed by one 
of the judges and a prothonotary of the court; 
but the secondary refused to deliver it, unless he 
received the further sum of eight shillings and 
sixpence, which he demanded for further fees. 
These were refused to he paid, and the question 
before the court was, whetoer the demand could 
be legalljr sustained. 

In support of the motion, the 2 Geo. S. c.93. 
was referred to, by the second section of which 
it is enacted. That the judges of the said courts 
vt!snectiTely, or any one or more of them, shall, 
and th^ are hereby authorised and reouired, 
More they shall admit such person to take the 
said oath, to examine and enquire, by such mayt 
and means as they shall think proper, touching 
his fitness and capacity to act as an attorney; 
Bnd if such judge or judges respectively shall be 
thereby satisfied that such person is duly quali- 
fied to be admitted to act as an attorney, then, 
«nd not otherwisei the said judge or judges of 
the said court respecttveljr ikaU and they are 
thereby authorised to admmister to such person 
the oath thereinafter directed to be taken by at- 
torneys ; and, after such oath taken, to cause him 
to be Admitted an attorney of such court respec- 
tively, and his name to be enrolled as an attorney 
of such court respectivdy» wUkaui amv^ee or fv* 
tvardf other than one shitting for admimttermg 
.eudk oath; which admission shall be written on 
parchment, in the English tongue, in a common 
legible hand, and signed by such judge or judges 
respectively, whereon the lawful stamp shall be 
'first impressed, and thaU be detivered to such per- 
tfofi so admitted. 

The fiicts, as here stated, having been proved 
by affidavit, the Court ordered, that the second- 
aries should deliver to Mr. Brundrett his admis- 
sion as an attorney of the court, and pay the 
costs of the application, to be taxed by one of 
the prothonotaries. 

COSTS BEFORE ACTION. 

To the Editor of the Legal Observer. 

Sir, • 

In this reforming age, when every thing but 
what is practicable is proposed to be done to re- 
medy that which is, or is fancied to be, wrong, 
perhaps I may not exactly please those who 
expect miracles, instead of wholesome correc- 
tions, effected in a business-like manner, by the 
course I have already adopted, and intend to 
adopt, of pointing out the particular cases where 
alterations made without the aid of magic would 
be useful, and by which the ground of complaint 
which at present exists would be entirely re- 
moved. But so long, sir, as I am favoured 
with the sanction and encouragement of your- 
self and many others, who view things with tem- 
per, and feel desirous that the pruuing^ knife 



] should be appKetl, and alterations made, cnhf 
where needed, 1 shall be very little solicitous 
about the cavils of the duss of individuals before 
alluded to. 

But. not to intrude too much upon yoii, 
I shall proceed at once to that which I in- 
tend to form the subject of this paper. Every 
one knows that the costs of the profession are 
condemned as exorbitant, except by the prac- 
titioners, who are the best ju<^es; — what if I 
show that the complainants are often themselvei 
most wilfully the cause of that very amount of 
costs against which they so loudly exclaim? 

To take an instance of common occurrence. 
M;^ client directs me to apply to his debtor. I 
write, but receive no reply. When my client 
calls to ascertain the result, wishing to leau to 
the side of mercy, he instructs me to make an- 
other written application ; and, if that also &il, 
a personal call. Well; at last I obtain the 
money without suit; — and thedditor is of 
course exceedingly thankful that lar]ge expense 
has not been incurred, and pays me with readi- 
ness the trifling sum I ask for my trouble. No. 
Quite the reverse 1 He says,*' There is the amount 
of the debt I owe Mr. So-and-so, and you must 
look to him for your costs." Should 1 remon- 
strate, lam thus silenced: '* You know, sir, you 
cannot demand any thin^ for ycm have not issued 
a writ." The man thinks he has outwitted the 
lawyer, and tells the circumstance to his inti- 
mates with as much glee and satisfaction as if he 
had done a praiseworthy action. 

Now, it is not very often, in cases of this de- 
scription, that an attorney likes to charge his 
client for what he has done : at all events, not 
adequately. The consequence is, that, having 
frequently beoi tricked, he gives but short notice 
of his Instructions to sue,and,immediatelvapon 
its expiration, commences proceedings, fhese, 
if allowed to go on for a stage or two, occasion 
comparatively large costs, but the debtor is te- 
goUy obTnged to pay them^ if he have the means, 
ilius, an imperfection in the law, and an eager 
desire to turn that imperfection to an improper 
account, have caused many a man to pay a much 
greater sum for costs than the attorney would 
otherwise have felt inclined to demand. 

Lord Tenterden has, in the case of Mousonv, 
Summers^ K. B. M. T. 1850, (as reported in tbe 
fifth Number of the Legal Observer, p. 77.) en- 
deavoured to remedy the evil to a certain ex- 
tent : but half measures will not do. He merely 
says, that " ilj in answer to an application by ■ 
creditor's attorney for payment, the debtor ap- 
plies for time, and receives the indulgence he 
desires, he ought to pay the attorney s charge 
for the application, and for the attendance, which 
have been rendered necessary by hb own re- 
quest." But in most cases the debtor makes 
no request : still, he ought in justice to pay the 
costs. At present, he cannot be compelled to 
do so. I hope, then, these things will meet with 
consideration from those whom they concern, 
and who have the power to remedy the delect; 
and remain, sir. 

Your most obedient servant, 

F. W. C. 
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DETAINER OF INSOLVENT DEBTORS. 

To the Editor of the Legal Observer. 

Sir, 
I BEG to call the attention of the profession 
to a point connected with the Insolvent Debtors' 
Act, which, probably, may not be well known; 
and it is so preposterous, that na one would 
anticipate sued a rule, had they not felt its con* 
sequences. 

An insolvent debtor is in custody at the suit 
of a creditor ; and, as is most frequently the 
case, the arrest has been made by a /riend, by 
way of assisting an application for a discharge. 
Another creditor opposes the discharge, and the 
court remand the nisolrent for gross fraud 
for six months. The insolvent appearing the 
following week at large^ the creditor who op- 
- posed natumlly enquires, how this can be ? the 
answer is, " The marshal of the King's Bench 
will not recognise the power of the insolvent 
court ; the man has been discharged in common 
courte by his detaining creditor, and is no longer 
in custody.'* And it appears that at the end of 
the six months for which he was remanded by the 
Insolvent Debtors' Court, he will be discharged 
from all his debts in the echeduU in the same 
manner as if he had remained in custody. The 
opponng creditor is then told that be must 
proceed to arrest, or (as in the case I am allud- 
ing to) to judgment and execution ; and then 
be may take him on a ca, sa.^ which will place 
him in custody to the termination o( the sijt 
months only, when he will be discharsed as a 
matter of course, under the order made by the 
Insolvent Debtors' Court. 

This, of course, makes it necessary that the 
opposing creditor should, upon a remand of the 
prisoner, immediately lodge a detainer. But 
the doctrine is so monstrous and absurd, that I 
cannot help calling the attention of the pro- 
fession to it : and probably * the legislature may 
think fit to make some alteration in the law ; 
or the power of the court seems only given to 
be laughed at and abused. 

I am, Sir, 

Your obedient Servant, 

B. A. 

Gray's Inn, 
April 26. 1831. 

BAIL COURT.— KING'S BENCH. 
It may not, perhaps, be unimportant to the pro- 
fession to know, that the bail coUrt of the Court 
of King's Bench sits now, and will continue to sit, 
at ten o'clock in the morning, instead of half 
past nine. This intention of the court was de- 
clared by Mr. Justice James Parke in the last . 
term. The continuation of the sitting of the 
court at half past nine, instead of ten o'clock, the 
hour at which the other court sits, would, in- 
deed, be absurd, since the reason for the differ- 
ence of the hours has ceased. It was, previous 
to the 11 Geo. 4« and 1 Will. 4. c. 70. § I., ad- 
vantageous that the bail court should sit at half 
past nine o'clock, in order to allow the single 



1^ judge presiding in that court to meet the other 
judges at ten o'clock, so that there might be a 
full court at that hour. But since the increase 
m the number of judges under the provisions of 
the above act, no benefit can arise from the con- 
tinuance of that practice. The hours and place 
of holding the bail court have been frequently 
changed at different times. Previous to Warren 
Hastingi\ trial, bail were justified in the King's 
Bench, in the same manner as they were in the 
Common Pleas and Exchequer before the paas» 
tngofSir James Scarlet ft tict. At that trial, by 
a rule of court* it was directed that the Court 
of King's Bench should sit in Serjeant^ Inn Hall, 
during term, from half past eight o'clock till ten, 
for the purpose of taking justification of bail, and 
hearing motions of course, and discharging in- 
solvent debtors: and that it should adjourn on 
Mondays, Fridays, and Saturdays, from &j^ 
jeants* Inn Hall to Westminster Hall, to transact 
the usual business, except the justifying of bail 
and discharging insolvent debtors, whicli business 
was directed to be transacted entirely at Ser- 
Jeant^ Inn Hall; and it was ordered that the 
bail should attend before half past nine, and that, 
if they did not, they should not be permitted to 
justify. This rule was repealed by a subsequent 
one, ordering that the sittings of the court in 
Serjeant^ Jwn should be discontinued, and that 
the business there transacted should be done in 
the Court of King's Bench 'at Westminster, 
where one of the judges would sit, during term 
time, every morning at half past nine o'clock, 
for the purpose of taking the justification of bail^ 
and discharging insolvent debtors; and it was 
directed that nu bail should be permitted to jus- 
tify after ten o'clock. Accordingly, when the 
bail court was established, Mr. Justice Bayfey^ 
sitting in that court, directed it to be understood 
in future, that bail intended for justification must 
be in Westminster Hall by half past nine o'clock 
in the morning; and that, if the boil were not 
ready, and the papers delivered to counsel, by 
ten o'clock, no bail would be taken after that 
hour. When there are but few bail, it is neces- 
sary that they should be very punctual in the 
time of their attendance; for if they are not 
ready when the judge takes his seat, he will not 
wait for them till ten o'clock; but when the 
bail are numerous, the exact time of their attend- 
ance u not so materifd.f The arrangement with 
respect to the judge not waiting for the bail, if 
not ready at the time of his sitting, was not uni- 
versal. Mr. Justice Bayley and Mr. Justice 
lAttledale were always accustomed to sit till ten 
o'clock, whether any bail presented themselves 

* East. T. 88 Geo. 3. 

t Tidd, Plrnc. vol. i. page 268., 9th ed. 
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or not. Mr. Justice James Parke^ on the con- 
trary, used to rise after sitting a few minutes, if 
no bail presented themselves. Now, the course 
Is for the bail to be taken as long as the papers 
are handed in, until the common paper is called, 
or modons have begun. In either of those cases 
no more bail will be taken. On the last day of 
term the same rule exists as before, of taking 
bail at the rising of th.e court. * 

The course of business in this court is now as 
follows : — At the sitting of the court, all oaths 
and declarations are taken and received, first by 
official persons, next by barristers, and last by 
attorneys. Bail in person, and by affidavit, are 
then taken. The Judge then goes through the 
bar for motions which are not contested, and 
then for motions which are contested. The per- 
emptory paper is then called, and disposed of. 
Hie cases in this peremptory paper, of course, 
only relate to matters of practice. The common 
paper is taken here, instead of the large court, 
on Tuesdays and Fridays, and immediately after 
the bail business is concluded. After the peremp- 
tory paper has been disposed of, the Judge goes 
through the bar as long as any gentlemen have 
motions to make. As soon as there appear to be 
DO more motions to make, his Lordship rises. 
He does not, however, sit longer at any time 
than will permit him to reach chambers by three 
o'clock. 

It is frequently the custom in this court for 
rules mit to be granted by the judge in matters 
of a much more important description than those 
of practice, and then cause is shown before the 
other judges. In cases, too, of practice, where 
there appears to be a diffisrence in the decisions, 
the barrister making the motion b either refer- 
red to the other judges, or the judge presiding 
in the court consults them, and afterwards in- 
forms the bar what is their opinion. 



COMMISSIONERS OF BANK- 
' RUPTCY. 

Mr. Park, the son of Mr. Justice Allan 
Park, has been appointed a Commissioner 
of Bankrupts, in the place of Mr. Mac- 
arthur. 

Another vacant Commissionership has 
occurred by the death of John Calthorpe 
Gough, Esq. of the Twelfth List. 

SUPERIOR COURTS. 

LORD chancellor's COURT. 
PORBIGN STATB. — FRAUD. — USURY. 

This was an appeal from a decision of the Vice- 
Chancellor, who had allowed a demurrer which 
I I ■ -..1 <.,.■..■ ■■ .. 

^ Tidd, Pmc. vol. 1. p. 262. 9th ed. 



the defendant had filed to the plaintiff's bill. 
The bill chained tiie defendants (Barclay and 
Co.) with having cq^mitted certain frauds of a 
serious nature. It stated that they had repre- 
sented themselves to be the agents authorised 
by the Guatemala Government to contract a 
loan; the Guatemala Government being for- 
merly a colony of Spain, but which bad revolted 
from her dominion, and the independence of 
which was not recognised by England ; and that 
the defendants Powles and Co. had represented 
themselves as parties to the loan, for the con- 
tracting of which the defendants (Barclay and 
Co.) were said to be agents. The bill further 
stated, that on the faith of these representations 
the plaintiff had contracted for scrip, and given 
a certain price for it which he woula not other- 
wise have, given ; and further charged, that the 
alleged representations on the part of tbe de- 
fendants were untrue, and that the defendants 
(Barclay and Co.) and Powles and Co. were 
in league together. To this bill the defendants 
demurred, and the Vice-Chancellor allowed the 
demurrer. 

The Lord Chancelhr was of opinion that this 
decision was correct. In the ain^ment, three ob- 
jections were made to the contract in support of 
the defendant's case: — I. That, the transaction 
was usurious. S. That there was a general 
want of equity. '3. That, from the peculiar cha- 
racter of die Guatemala Government, there was 
nothing to entitle the plaintiff to the relief he 
sought. As to the first, he thought that the 
transaction was not usurious. It was true that 
the words ** six per cent, loan " were inscribed at 
the head of the scrip receipts. These words 
might indicate a loan at six per cent., but they 
were not sufficient to justify the court in apply- 
ing to the whole transaction the nullities which 
had been enacted by the statutes against usury. 
He disagreed with the ground taken by the Vicei> 
ChanceUor, that it was not usurious because it 
did not appear from the contract that the in- 
terest was to be payable in this country. If the 
contract was made in this countnr, and was for 
the payment of a hieber rate of interest than 
this country allowed, that would be cleariy 
usurious ; but this was not sufficiently clearly 
stated in the bill. As to the second point, he 
thought that there was sufficient eouity, and 
referred to CM v. WooUomUm^ sP. Wms. 134. 
Kemp V. Price^ 7 Ves. 337. Green v. Barret^ 
1 Sim. AS, It was upon the third point that 
he founded his judgment; and he relied upon the 
case of Jones v. Garcia del Sio, I Turn. & Russ. 
S97., which was sufficient to support the Vice- 
Chancellor's opinion. Had this case not been 
decided, he might have decided diffisrentlj ; but 
as it was, he considered himself bound by them ; 
and be would also refer to the cases of Deiriitz 
V. Hendricks^ S Bing. 314. ; and Kinder ^.Everett, 
3 Bing. 250. 

Thompson v. Barday andotkers, L. C. April 1 5. 
1851. 



DB CONTUMACB CAPIKNDO — PRIVILBOB. 

Mr. Bacon applied to the Lord ChaneeBor for 
an order that the cursitor might issue the writ 
de cotUumace capiendo against the Marquessof 
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Westmeath^ or that a day might be appointed to 
enquire into the objections made by that officer. 
The petition stated that Lord Westmeath had 
been ordered by the Court of Delegates to pay 
the sum of SOO/. for costs, and that, upon his 
failing to obey that order, they signified tne same 
to the Lord Ckancdlor^ and Lady Westmeath 
thereupon applied for the writ de contmnace ca- 
fnendoy under the statute 53 Geo. 3. c.l27. Lord 
Lyndhurit directed this writ to be suspended 
until it.mi|^t be discussed whether Lord West- 
meath , being an Irish peer, was liable to be pro- 
ceeded against by this writ. The matter had 
subsequently come on before the present Chan- 
cellor, and been ai^ed before him by counsel, and 
he eventually ordered the writ to be issued. The 
cursitor now objected to issue the writ, because 
the si^ificavit bad abated by the death of the 
late kme, George the Fourth, in whose reign it 
was made, and because the writ had in fact been 
made out, although it had not been issued. 

The Lord Chancellor said, he could not make 
the order at once. The question was in all re- 
spects a very important one, and must be fully 
l^ne into. The point upon which Lord Lynd' 
hurst had entertained a doubt was, whether 
Lord Westmeath, bein|; a peer of Ireland, and 
being entitled to certam privileges, could allege 
those privileges in bar of the proceedings to be 
issued from this court in furtherance of the 
ecclesiastical process. He had since heard that 
question debated before him, and had been of 
opinion that the writ ought to issue. But with 
respect to the objections now made, it would ~Sp 
necessar}' to hear counsel on the part of Lord 
Westmeath. 

His Lordship afterwards directed that notice 
of the petition should be given to the opposite 
party, and that it should come on for heanng on 
Saturday next. — ^The Marchionesi of WeUmeath 
V. The Marquess of Westmeath. L. C. April 21. 
1831. 



vice-chancellor's court. 

INJUNCTION. — LORD MAT0n*S COURT. 

An injunction was applied for e» parte to 
restrain the defendant proceeding in a case new 
pending in the Lord Mayor^s Court. The facts 
were as follows : — The plaintiff was trustee un- 
der the marriage settlement of the defendant ; 
and some years aso the defendant and his wife 
obtained from the pluntiff the whole of the 
trust money, amounting to 6000/. They had 
since gone to America, and had invested the 
money in the funds in the name of the defendant 
instead of the plaintiff; and soon afterwards 
defendant sold out. a part of the fund, to the 
amount of about 600/., and returned toEneland. 
This remittance came to the hands of Messrs. 
White and Pickersgill, American merchants in 
London ; and the plaintiff, having obtained in- 
formation of the fact, attached it in the Lord 
Major's Court. The money was given to the 
plamtiff, upon his giving sureties to return it 
within a year and a day, agreeably to the prac- 
tice of that court. The plaintiff had given a 
declaration, and the defendant had pleaded the 
statute of limitation. The present bill was filed 
to obtain a discovery^ and to restrain the de- 



fendant from any further proceedings in the Lord 
Mayor's Court. 

The Vke'ChanceUor granted the injunction. 
— Hopkins V, Newton. April 31. 1851. 

COURT OF kino's BENCH. 
VENUE.— COSTS. 

Jenkmson v. Thimer. 

White moved for a rule to show cause why, 
on the taxation of costs, the plaintiff should not 
be allowed the same costs as if the cause had 
been tried in the county of Middlesex. The 
cause was tried in the county of Surrey, and a 
veidict found for the phiintiff All the witnesses 
were resident in Middlesex, and were taken 
thence to Kingston. The action was transitory, 
and therefore the plaintiff had a right to lay the 
venue where he pleased. If he end choose* to 
lay the venue in a county different from that in 
which all the witnesses resided, he sorely ought 
not to be allowed to make the defendant pay 
for that exercise of his caprice. If he were per- 
mitted to do it in this case, he mieht as well 
change the venue into the county of Northun»- 
berland, and thus put the defenclaift to all th& 
extraordinary expenses thence arising. 

Taunton J. But here it is not removed to 
any such remote county, but merely into the ad- 
joining one. Kingston, too, is only twelve miles 
fit>m London. There is no allegation of thfr 
change of venue being made for the take of op- 
pression. If that hacTbeen so, you should have 
applied before the trial to change the venue od 
any ground you thought it right to nrge. 

Kule refused. 



PAROL XVIDBNCE. 

7^ King V. Hmekley, 

This was a cose stated, from the sessions, £or 
the opinion of this Court, whether parol evidence 
of the contents of a bond for the maintenance . 
of certain persons could be received. 

Hildyard and Humphreys appeared for the 
respondents ; Dwarris and Potver for the ap- . 
pellants. 

The facts were these. Declarations by a rated 
inhabitant of the respondent parish named Ar- 
nold, stating that the bond in question was in . 
his possession, were proved. It was also proved 
that the rated inhabitant, Arnold, was dead. 
Proof was then given that notice to produce . 
the bond had been served on the parish ofiicers . 
of the respondent parish. The respondents 
urged, that the notice was of no avail, because 
the bond had not been traced to their posses- 
sion. Parol evidence of the contents of the . 
bond was then tendered. The sessions refused 
to receive it, and on this refusal the question as 
to the admissibility of that parol evidence came 
before this court. 

Lord Tenterden C. J. The only question 
which the sessions have reserved for our consi- 
deration is, whether parol evidence of the con- 
tents of this bond ought to have been received 
or not by the sessions. In my opinion it ought ' 
not. Notice to produce it was served' on the ' 
parish officers. Now, the only reason or aigu« 
ment for the admissibility oT parol evidence of 
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its oantents u, that the bond being properly in 
the custody of the (larisfa, and in the parish chest, 
the non-production of it by the panith officers 
would be sufficient to render parol evidence of 
its contents admissible. No«ir, there is no evi- 
dence that the bond was in the pariUi chest. 
On the contrary, the only person whose declar- 
ations give any proof of its existence is Arnold ; 
and he states that it was in his possession. It 
was consequently not in the fiossession of the 
parish; and therefore a notice to the parish 
officers to produce the bond could not render 
parol evidence of its contents admis^ble. 

LUtledale J. and Parke J. concurred. 

PaUeam J. It was impossible to infer that 
the bond was in the custody of the parish^ afVer 
the direct declaration of Arnold that it was in 
his possession. In order to render jnarol evidence 
of Its contents admissible, proof should have 
been given that it had come into the possession 
of the parish, or that application to, and search 
by, the legal representatives of Arnold had been 
ooade, and that it could not be found. 

Rule discharged. 

tNSVlAMCS — riAUD. 

Barber, Eseeutrix of Barber, v. Morrit. 

In this case the defendant had, in 1813, pur- 
chased an annuity of 100/. from the Rev. Mr. 
Hornby, for a sum of 700/.; the annuity to cease 
oa payment of the IQOL, after throe months' 
notice. For his own security, he insured Mr. 
Hornby's life at the Peliean Insunace Office. 
Ill 1 8S4, Hornby oave notice that he meant to 
pay the 700/. at the end of three months from 
the date of the notice. The defendant theu 
caused the policy to be sold by auction, and it 
was purchased bv the testator, an attorney, who 
pmd 64/. for it. His widow, the plaintiff, brought 
an action to recover back the money, on the 
ground that the policy, when sold, was worth 
aothinc, or about to become worth nothing. 

Lora Tenterden C. J., before whom the cause 
was tried at the last sittings for London, left it 
to the jury to say whether there was any mis- 
representation or concealment on the part of 
the defendant at the time of the sale; and the 
jury being of opinion that there was not, found 
for the defendant. 

F, Pollock applied for a rule niit for a new 
trial, on the ground that the defendant knew, at 
the time of the sale, that the interest was about 
to cease, and consequently that the liability of 
the office to pay was abont to cease also, and 
that there was no evidence, that be had com* 
municated that circumstance to the purchaser. 
This, he contended, was an improper conceal* 
raent. A witness from the Pelican Office bad 
indeed proved that they were not in the habit 
of enquiring whether there was any interest or 
not, but paid when the event happened. But 
they were not bound in law to ao so, and the 
practice was illegaL 

The Court was of opinion that the purchaser, 
whether he made enquiries or not, meant to take 
his chance of payment by the office; and as the 
jury had negatived any fraud or concealment, 
the defendant was not bound to refund the price. 

Rule refused. 



MANDAMUS. 

In the matter of the Bitkop of Gloucester, 

The Attorney General, on behalf of the Rev. 
Messrs. Halifax and Benson, Registrars of the 
diocese of Gloucester, applied to the court for 
a mandamus to be directed to the bishop of 
Gloucester, commanding him to aaswn hb rea- 
sons for refusing to approve of Mr. Bonner, 
an attorney at Gloucester, who had been ap- 
pointed by the applicants Deputy Registrar of 
the Diocese. By the patent, the applicants bad 
the power to appoint the detiuty, sutgect to the 
bi^op|s approval. The bisnop refused to ap- 
prove in this case, for good and sufficient reasons 
as he said, but without any intention to cast the 
slightest imputation on Mr. Bonner. 

The Court, considering that as it was merely 
a question for the discretion of the bishop, who 
had exercised that discretion for good and suffi- 
cient reasons, as they appeared to him, refusiHl 
to interfere. 

Writ refused. 



AP0THSCAai£S* ACT. 

Apoikeearie^ Company v. Ryan, 

In an action brought to recover penalties un- 
der the Apothecaries* Act, it appeared that the 
defendant was a surgeon practising near Uie vil- 
lage of Famingbam in Kent ; and seven casea 
were given in evidence, in which, as was sd- 
l^ged, he had practised as an apothecary ; but 
the verdict, which was for the puuntifli, tumetl 
onfy on one of them. In that, the defendant had 
been called in to the assistance of a person of 
the name of Hancock, whose disease was in- 
flammation of the lungs and consumption, and 
bled him, and sent him a bottle of medicine, but 
sent no bill. Mr. Baron Bayiey, at the trial, told 
the jury that the business of a sureeon was con- 
fined to external injuries, and under that direc- 
tion the jury* found for the plaintiffi. 

Plait moved for a rule to show cause why the 
verdict should not be set aside, on the ground 
that a surgeon was authorised to exhibit medi- 
cine where that was incidental to surgical casea> 
and that this was a case of that description. 

The Court was of opinion, that, although the 
rule laid down by Mr. Baron Bayley was too 
narrow, consumption was clearly a medical and 
not a surgical case, and refused the rule on Uwt 
ground. 

Rule refused. 



KINGS BENCH PRACTICE COURT. 
ATTOaNEY. — PaOCESS. 

Bex V. Ward. 

Roe obtained a rule in the last term to show 
cause why a person named Thomas Widlis 
should not be dischamd out of custody, and die 
proceedings against him set adde; and why a 

f)erson named Ward, at whose instance the 
brmer had been arrested, should not pay the 
costs of those proceedings ; and why an attach- 
ment should not issue against the said WanL 
The facts he stated were these : Wallis was ar- 
rested on a latUat indorsed ^th the name of 
Mr. John James Dawson, an attorney of thb 
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Court. Wnrd was the plaintiff in the action; 
and it appeared that the writ was issued by htm. 
The afBaavit of Mr. John James Dawson was 
produced, and in it he swore that he had issued 
no such writ, and had given no authority to issue 
it in his name. 

The defendant Ward now showed cause in 
person, and produced his own affidavit, in which 
ne stated that he had given instructions to Mr. 
Dawson's brother, who was his managing clerk, 
to issue the writ ; that the latter had gone with 
him to the different offices, and managed the 
whole, with the exception of the sealing. To 
the seiU office he had eone alone, by the direc- 
tion of the brother, and paid the usual fee. 

i?or, in support of the rule, contended that 
this was no answer to his application. He in 
fact admitted he had done that which was es- 
sential to the issue of the writ, without the pre- 
sence of Mr. John James Dawson's brother; and 
he must therefore be taken to have done that 
act himself. The defendant had therefore 
brought himself within the provisions of the 
fi Geo. 2. c. 25. $ 17. He cited Oppcnhein v. 
ffarritong 1 Bur. p. SO. and 1 Tldd^ Prac. pp. 79, 
74. ed. 9. 

TtttaUon J. That statute only applies to cases 
of parties practising in the name of attorneys. 
But here Ward only went to the Seal Office, and 
paid the usual fee. The case is therefore not 
within that statute. The whole transaction is 
certainly full of suspicion. The circumstance of 
Mr. John James Dawson's clerk not having made 
an affidavit to substantiate the statement of the 
defendant is very suspicious. But I think justice 
will be satisfied by making the rule absolute for 
setting aside the proceedings. I know it is the 
practice in many offices for managing clerks to 
issue writs in the absence, and without the know- 
ledge, of their principals. Whether that is a 
commendable practice or not, is not for me to 
say. The rule must be discharged as to the 
costs and the attachment, and made absolute 
lor setting aside the proceedings. 

Rule absolute. 



MINOR CORRESPONDENCE. 



Having served my clerkship in one of the 
inost respectable offices in the profession, I can- 
not resist the impulse of the moment, by taking 
up my pen in behalf of that dili^nt class in 
society " the clerks of the profession." I sug- 
geste9 to the clerks in that office, the good effect 
which might arise by their embodying themselves 
into a society for their mutual improvement and 
benefit, and they immediately made answer, that 
attempts had been made by a few, but without 
etBscL They complain that the whole of their 
time being so completely taken up by their em- 
ployers, Uiey scarcely can get one hour of an 
evening for their own amusement, and they 
partly attribute this as a cause of there being no 
society amongst them . I have two deiiu myself, 
and I hope a suggestion coming from me as one 
of the profession, will not be deemed too pre. 
Sliming; but 1 think if during the vacation be- 
tween the terms, the profession would mutually 
agree to close their omcct at five, and require the 



attendance of their derks from nine till that 
hour, their business would be perhaps more at- 
tended to, and at all events I think' they would' 
be no lowers ; and if this plan were adopted, the 
derks would have an opportunity of reaping the 
advantages of the numerous institutions esta- 
blished m the metropolis, from which they arc at 
present excluded. 

Should you consider the insertion of this in 
your valuable paper likdy to aid its object, by so- 
doing you will greatly merit their esteem. 

A Subscriber* 
Lincoln's Inn, 
March 3d. 1831. 

ANSWERS TO QURRIES IN NO. XXIV. 
FABLIAMBNTART AOBNTS. 

In answer to A. S.'s ouestion, the only prin- 
ciple on which the gentlemen alluded to are al" 
lowed to practise is to be found, I think, in this 
saying,^hough '* somewhat musty, " — 

" For why ? Because the good old rule 
Sufficeth them, — the simple plan. 
That they should take who have the power. 
And they should keep who can." 

I quote from memory : but, seriously, I would 
propose a qyestion in return. Are not the een- 
tlemen so actine, not being solidtors, liable to 
the penalties of some or one of the acts relat* 
ing to attorneys ? 

H. P. G- 



BILLS IN EQUITY, 15h. 6.C.4. 

The act alluded to only imposed the same 
form in equitable proceedings as at the same 
period was re<^uirea in proceedings ut law. Wit- 
ness our old friends and ** pledges to prosecute, 
John Doe and Richard Roe." The latter form 
has been allowed to slumber without question 
for many generations, and we may presume for 
good cause. The like good and, I conceive, 
obvious cause has, I suppose, poured the same 
" oblivious- antidote " over the act in question. 
Besides, the security in either case is only for 
** due prosecution ;" and, if enforced, might only 
tend to aggravate a present evil. 

H. P. O. 



JOINT AND 8BVIRAL BONDS. 

1. -Supposing A, to have- the right of contri- 
bution against B,, I cannot conceive any ground 
wbv he may not proceed against the principal, 
and in his own name, without affecting his daim 
against B. I can conceive no plea that B, could 
avail himself of at law, and -it would not cer- 
tainly be a case for equitable rdief. It seems to 
affi»rd a much better plea for B, that J, has noi 
proceeded against the principal, and this very 
point has been taken, but overruled, in 8 Bos. ft 
Pul. S68. ^ The only doubt on the right of con- 
tribution is on the several as wdl as joint na- 
ture of the bond; but I believe the right of 
contribution does exist. 

H. P. G. 

8. I am not aware of any case predselv in 
point, but I do not see upon what principle it 
could be contended that A*s proceeding first 
against the original ddHor would ditcfaai^ the 
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co-curety, and, in my opinion, that circumstance 
alone would not have such an effect ; but if by 
A*B acts, the situation of the cosurety, against 
his consent, or without his concurrence, was al- 
tered or prejudiced in any way, then perhaps he 
would not continue liable. As, for instance, if 
il. accepted of a composition upon the whole debt 
from the principal without B,*% assent; or if A., in 
a legal sense, was the author of the loss, S Bos. & 
Pul. S71. In Ellis's Law of Debtor and Cre- 
ditor it is stated, that by suing the principal first 
the ob^ee discharges the turety, but there is no 
authority cited. I apprehend that the parties 
to the action i^inst the principal must depend 
upon the fund by which the money was paid. 
That if one surety pays the whole, he is entitled 
to sue in his own name ; if both sureties contri- 
bute, they must each sue separately ; and that, 
if the fund b joint, the action must be joint. 

A» iJm 



CONDITIONAL DBV18B. 

1. The query does not state what estate B. 
took or C, was to take. If B, took strictly on 
coruUtioH which it became impossible to fulfil, he 
would, I conceive, retain tne estate. Poor v. 
Mud, 6 Madd. 82, The difficulty is, how such 
a bequest could be construed as a condition, 
thougn that very word might be used. It seems 
to be more properly either a remainder or exe- 
cutory devise, and would take effect or not, ac- 
cording to the estates of the parties, which, as I 
have observed, are not stated. Supposing C.'s 
estate to have failed, then j9.*s heirs or devisees 
would take or not, according as B't estates were 
a fee, or for life only. 

If this case be ^ foun*ded on fact,'* there is 
obviously too little stated to form any just con- 
clusion. If hypothetical, it is of no general im- 
portance, and idly put. 

H. F« G. 

2. I should connder B, has only a life inter- 
est in the lands, as they were devised to B, on 
con<^tion that at his (^.'s) death they should 
go to C. Now, the words of the devise will not 
admit pf any other construction than B.'s only 
possessing a life interest, as the words to B, and 
his heirsy or to B. for ever, are wanting, which 
would create a fee simple (FUz. Devise, 16^ and 
Skep. Touchstone) ; though^ perhaps, the absence 
.of these words might be looked over in a will, 
yet the meaning of the devisor here is evidently 
that B. should only hold the lands for his own 
life, and therefore t should consider they must 
revert to the next heir of A* 

T. E. 

5. The intent of the testator is clear that B. 
should only take a life estate ; and, indeed, there 
are no words which would pass a larger estate 
(see 6 Cruise, 28?., and the numerous cases on 
this point); and C.'s life estate being contin- 
gent on his surviving J9., determined at nis death, 
therefore the heir upon the death of B. is the 
only person who can by possibility take. 

A 8dBSCBIB£B. 



QUBRISS. 
JOINT ACTION. 

A, sues B, and C jointly in assumpsU. B, pleads 
issuably, but C, suffers iuderoent by default. 
The issue is made up and. delivered to B^ and 
notice pf assessing damages served upon C 
Afterwards A. wishes to amend his declaration, 
by addine a count containing a new cause of 
action. Can he do so without making C a party 
to the amendment ? H. C. 



SUBVITtNG PABTNEBS. 

By a deed of partnership between several 
persons, each partner, so far as relates to the 
performance by him, his heirs, appoitUees, «rr- 
cutorsy adndmstraiors, and assigns, for himself, 
his heirs, executors, and administrators, sove- 
nants with the other partners, their heirs exe- 
cutors, administrators, and assigns, that each of 
tliem, his heirs, appointees, and assigns, shall, for 
the term of fourteen years, continue as partners 
&c. No provision is made in case of the death 
of any of them. 

One of them having died, I would know 
whether the partnership is ipso facto dissolved, 
or whether the representatives of the deceased 
are to be considered as partners, and can be 
compelled to contribute their share towards the 
expenses incurred subsequent to his decease, the 
concern being a lonng one. 

The general rule is, that a partnership, on the 
death of one member, survives to the others, as 
joint tenants. Does the introduction of the 
words " heirs, appointees, executors, adminis- 
trators, and assigns," take the present case out 
of the rule? J. 



MISCELLANEA. 



'attobnky's bill. 

Among the persons opposing the diseharce of 
Sir John Ignatius Burt, who lately applied for 
relief under the Insolvent Debtors' Act, were 
several agents. Rather a curious item was in- 
troduced into the bill of one of them, which was 
the foliowinjr : — 

** To coming from Dublin to Holyhead in a 
storm, for you ; in faqt. Sir John, for doing im- 
possibilities for you, sooU* 



SIB TROITAS HOBE. 



Roper, in his life of Air Thomas More, men- 
tions " that he was introduced by his ftther 
into the house of the ri^ ht reverend, wise, and 
learned prelate, Cardinal Maerton, where, 
thoughe he was younge of years, yet would he 
at Christmas-tide sodenly sometimes stepp in 
among the players studinge for the matter, make 
a part of his own, there presently among them, 
which made the lookers on more sport than all 
the players beside. In whose witt to toward- 
nesse the Cardinal, much delighting, would often 
say of him unto the nobles that divers times 
dined with him, * This child here waiUng at 
table, whosoever shall live to see it, will prove 
a marvelous man.' " 
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Chancery, motions, SSI. 937. 364. 
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Charity, information, 316. 
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EHection, 205. 

Elective franchise, 140. 

Ellenborough, the late Lord, anecdotes of, 32. 112. 

Error, writs of, 189. * 

bail in, 302. 
Erskine, Lorc^ anecdote of, 400. 
Events, notes of patting. See Tabic of Contents. 
Evidence, proposed improvement in taking, 88. 
of a doctor, 208. 
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